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Pe3rome

V crarTi HOCIIHKEHO NIPAaBOBUH CTAaTyC MPALiBHUKIB OpraHiB kangapMepii B ['ammuuHi y ckinami ABCTpii Ta ABCTpO- YTOPIIMHIL.
BusHaueHo mpaBoBi acleKTH COLIANBEHOTO 3a0€3MeYeHHS IUX 0Ci0.
KuiouoBi ciioBa: anuunna, xxangapmepis, odinep, ABctpo-YropiuHa.

Pe3zrome

B crarbe uccienoBan mpaBoBOi CTaTyc paOOTHUKOB OPTaHOB kaHAapMepuu B [amummu B coctaBe ABcTpud U ABCTpo-BeHrpum.
OmnpezeneHbl MPaBOBbIE ACMEKTHI COLUATBHOTO 00eCIeYEeH s ITUX JIHII.
KoroueBnie ciioBa: [anuis, sxangapmepus, opuiep, ABcTpo-BeHrpus.

Summary

In the article studied the legal status of employees of the gendarmerie in Galicia in the Austrian and Austro-Hungary.Defined the
legal aspects of the welfare of these employees.
Key words: Galicia, gendarmerie, officer, Austria-Hungary.

Ompumano 16.11.2010

O. B. 3IHYEHKO

Onbea BosiodumupieHa 3iH4eHKo, 3006y8ay IHCmu-
mymy Oepxxasu i npasa im. B. M. Kopeybko2o HAH Yk-
paiHu

FOPUONYHI KOHCTPYKUIT AK HAUBULLA ®OPMA NPABOBOI ABCTPAKLII

AOGcTpakIiis K pe3yabTaT Ipolecy abcTparyBaHHs € MPOHUKHEHHSM JIFOJICHKOT [YMKH BCEpPEIMHY MpeaMeTa —
BiJ siBUIIA 70 cyTi. [li3HaTH CyTHICTh O3Ha4Ya€e 3p0O3yMITH IIPABOBI ABUINA, 3pO3YMITH, YOMY BOHHU caMe Taki. 3a JIo-
MOMOT010 a0cTpakiii 3a0e3nedy€eTbcsl BUBYEHHSI OKPEMHUX CTOPIH IJIOTO, MepeXiJ BiJ 3aralbHUX CIOCTEPEkKEHb 1
VSIBJICHb O CaMOTO TOHSTTSI.

VY cBoixX BUIUX (hopMax BOHA CIIPOMOXKHA PO3KPUTH HANCYTTEBIIII BIACTHBOCTI pedei Ta SBHII Yepe3 iX 3B’s3-
KH 1 BIIHOCHHH, 1€ OJIMH i3 OCHOBHHUX IMPOIIECIB PO3YMOBOI MisIILHOCTI JIFOAMHU, SIKHH JO3BOJISE TICPETBOPUTU B
00’€KT pO3MIAY 1 JOCIiIPKEHHS PI3HOMAaHITHI BIIACTUBOCTI MPEJMETIB.

[Tignatouu 3MiCT MOHATTS IOPUIUYHA KOHCTPYKIIIsD» pETEIbHOMY OOCTEKEHHIO, MOXKEMO CIIOCTEPIiraTH, o 1o-
OyI0Ba IOPUAMYHUX KOHCTPYKLIN € OTHUM 3 KOHKPETHHUX BUIIAIKiB BUKOPUCTAHHS MOJAETIOBaHHA SIK METOY Mi3HaH-
Hs B Haylll nipaBa. Y Mpolieci ii CTBOPEHHS MOCIIIHHK MYCUTh aOCTparyBaTHCs, BIABOIIKTHCS BiJl PO3MAITTS Pi3HO-
BHJIIB CYCIUIBHUX BIJIHOCHH.

AOcTpakiis — yIBHO (B JyMKax) BiJ[pHBaTH, BIJIOKPEMJIFOBaTH OMHI (OKpEeMi) acleKTH SBHWII YW BIACTUBOCTI
npeaMeTiB Bia inmux!. Ii cyTh nonsrae B ToMy, o cy6’€KT, BiTOKPEMITIOIOUH SAKi-HEOY/Ib 03HAKH 00 €KTY, 110 BUB-
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Teopis Ta icTopis gepxaBu i npaBa. ®inocodia npasa

Ya€eThCs, BIBOMIKAETHCS BiJl 1HIINX, HE BPAaXOBYOYHM HOTO HEICTOTHI CTOpOHH 1 03HaKkH. ToOTO, sik Gaunmo, abcT-
Ppaxiisi JO3BOJISE CIPOILYBATH KapTUHY SBHUIIA, IO BUBYAETHCS, 1 PO3IIAAATH HOTO K OM B «YUCTOMY BUTIISII.

AOCTpaxis, sIK IpoLec MHUCICHOTO 130JI0BaHHA, CIIYTy€e BiACTOPOHEHHIO B MPOIEC] Mi3HAHHS Bil HECYTTEBUX
CTOPIH, BIACTUBOCTEH, 3B’ A3KIB MIPEAMETA UM SIBUIIA 3 METOIO BUSIBJICHHS IX CYyTTEBUX, 3aKOHOMIPHUX BJIACTHBOCTEH.

M. M. KopkyHOB Bij3Ha4a€, 0 HayKa y3arajlbHIOE Hallle 3HAHHS, «3aMIHIOI0YN Oe3I0CepeHe, BIaCHE, alle i
OLIBLI PO3pi3HEHE, OLIBII KOHKPETHE 3HAHHS OUIBII a0CTPAKTHAM i 61JII>IJ.I 3arajJbHAM; BOHA BUBYA€ OKpEMi BUTIA]I-
K TUIBKH SIK MaTepiail JUlsl y3arajibHCHHS, Malodi Ha METi 3pOGHTH BHCHOBKH, IO MOXYTb 3aCTOCOBYBATHCS 110
LIJTUX TPYH MOMIOHMX SIBUIIL, IKi TOMY 3aMiHIOFOTB JJIsl HAC 3HAHHS BCiX OKPEMHX BHUIAJIKIB, 110 BITHOCITHCS A0 Ti€i
YH 1HIIOT TOCHIHKYBaHOT TPYTIN»2.

HayxoBenp 3a3Hauae, 1110 MU MiJa€MO Halll YSABJICHHS aHaNi3y, PO3KJIAJal0uH iX Ha CKJIAJ0BI €JIeMEHTH, a OT-
pUMaHi B pe3yibTari 3arajibHi €JIeMEHTH HaIllUX YSBJICHb CBIIOMO KOMOIHYEMO B 3aJIEXKHOCTI BiJl METH HAyKOBOTO
JOCITIKEHHSI, «Oyyr0ur, KOHCTPYIOIOUM TaKHM YHHOM HAyKOBI TIOHSATTS, SIKi, SIK iJeajbHi MOOYIOBH, HE ICTHHHO
MPOCTi KOmii TIHCHOCTI, alile CBOEPITHI, HEOOXIHI JUIA ITiIel HayKH, KOHCTPYKILi. Y CBOIO 4epry, OTpUMaHi IUITXOM
KOHCTPYKIii HayKOBi MOHATTS MU KJIaCH(iKy€eEMO, HOEIHYIOUH 1X B TPYIH, KEPYIOUHCH IX CXOXKICTIO 1 BIAMIHHICTIONS.

Oco0muBOCTI XapaKTePUCTUKU IOPUIMYHUX KOHCTPYKIIH pO3MISIaloThCs B Mpalsix ¢inocodis, creniaiicTis 3
Teopii IepKaBH 1 IIpaBa, a TAKOXK MPEJCTABHUKIB raly3eBUX IOpUINYHUX Hayk, TakuX sK: C. C. Anekcees, I1. I1. An-
npyiko, B. K. babaes, B. M. bapanos, €. B. bnaros, C. M. bparyce, H. A. Brnacenko, C. lO. T'onosina, I. /1. I'ypBiuy,
K. O. [zeiiko, T. O. lonenko, A. B. IBanuun, P. lepiar, B. M. Kapramos, T. B. Kamanina, M. C. Kenpmas,
H. A. Kepumos, b. O. Kicrakiseekuid, T. B. KnenoBa, B. I1. Konsxin, M. M. Kopkynos, H. ®@. Ky3Huerosna,
O. E. Jleiict, A. M. Jlymniko, M. B. Jlymnikosa, C. I1. Maspin, 0. JI. Mapees, 1. I. Meitep, O. I. Mypaiuus,
C. A. Mypowmries, A. M. Hamun, B. C. Hepcecsian, A. C. Iironkisn, . €. [Tonomapsos, b. I'. Po3oBcbkuii, P. A. Po-
mamos, B. I1. CanbnikoB, O. €. Crniupunonosa, M. M. Tapacos, FO. O. Tixomipos, B. O. Toncrik, M. JI. Illapro-
poncekuii, 0. C. lllemmydenko, B. O. tohd, O. @. Yepnanues, O. 1. FOmwuk Ta iHIIAX.

CTBopeHH;I FOPHIMYHIX KOHCTPYKIiii Ma€ Ha MeTi MOMIYK NPUAHATHOTO YHIBEPCAIBHOTO CII0c00y, 3ac00y po-
ByMIHHS Bl}loﬁpa)KeHHH B HOPMI NpaBa CKJIaJHOi, GararorpanHoi mpaBoBoi peanbHocTi. HasBHICTE XapakTepHOi
LLTICHOCTI B IOPH/IMYHIIT KOHCTPYKIiT IPHITyCKAE, 10 BOHA 1CHy€ SIK TICBHA €THICT, SIKY MOTIM MOXHA PO3UIICHHTH
Ha enieMeHTH. [Ipudomy 1i eneMeHTH OyayTh HaiJeHI CAMOCTIHHUM IOPUIUYHUM 3MICTOM JIUILE B CHITy ICHYBaHHA
[JIOTO — FOPUANYHOT KOHCTPYKITii.

JiiicHO, Oynb-sKa IOPUINYHA KOHCTPYKIIIS Ma€ CTPYKTYPY, IiJT KOO CJIiJl PO3YMITH CIIOCIO opraHi3allii 1ijoro
31 ckmaioBUX YacTH. M. M. TapacoB 3Beprae yBary Ha Te, 0 B IpodeCciifHOMY MHUCJICHHI FOPHUCTIB IOPUINYHI KOH-
CTPYKIii, O4EBUIHO, MPHUCYTHI 3aBKIH BKE B CHJTy TOTO, 110 FOPHMYHA MPAKTHKA LE 3aBXKIH iJIbOBA, OXOIUICHA
TPABOCBIZOMICTIO AisnbHICTD. [Tpn 1bOMy BYCHHI 3a3HAYAE, IO MUTAHHS MOJISTAE B TOMY, B AKil AKOCTI 1 Ha AKOMY
PiBHI BOHHM OCMHCIIOIOTECS 1 HACKUIBKH [IeKBATHO if @)eKTHBHO BUKOPHCTOBYIOTCS 1X MOXKIHBOCTIY.

3aranbHOBIAOMO, 110 CHJIa PUMCBKHX IOPUCTIB, TBOPYICTh AKUX 30eperia CBOE€ 3HaUE€HHS BIPOJOBXK OaraTbox
BiKiB, BHpaKaJlacsi B HEPO3PUBHOMY 3B’sI3Ky HayKW 1 MPaKTHKH. BOHU TBOpWIK MPaBO Ha OCHOBI BHPIIICHHS KOH-
KPETHUX JKUTTEBUX Ka3ycCiB, 3 SKUMH 3BEPTAIHCS 0 HUX i TPOMAISHH, i IPEICTaBHUKHU IepxkaBHOi Biuamu. CBoi
FOPUIMYHI KOHCTPYKIII pUMCHKi FOPHCTH CTBOPIOBAIN 3TiHO 3 MOTPeOaMu YKHUTTH.

3HayHy yBary JaHiii TemaTHli Ta BCEOIYHMH miaxim 1o ii BUCBITICHHS MPUIUIAE B CBOIX JOCHIKEHHSIX
O. ®@. Yepnanues. Ha #ioro aymKy, nepuinii 3aKoHOAaBELb SKIIO 1 MUCIUB 00pa3aMu I0PUIUYHUX KOHCTPYKLIH, TO
He yCBioMIIIOBaB AaHoro (akty. Jlume 3 nmosBoro npodecii OPUCTiB, MIPaBOBOi HAYKH MOCTYIIOBO OCMHCIIOETHCS
XapakTep CHCTEMHOTO BUKJIAIy HOPM IIpaBa, YCBIIOMIIOETHCS 1X KOHCTPYKTHBHHH 3B’SI30K, 1 HayKa OpMye IOpH-
JUYHI KOHCTPYKIIi1, SIKI CTAIOTh BaXXJIMBUM OPIEHTHPOM, METOZOM ITi3HAHHS INpaBa. Pa3oM i3 THM, 3aKOHOIABEIIb,
CIIMPAIOYMCh HA JOCATHEHHS HAYKH, TIOYMHAE CBIJOMO BUKOPUCTOBYBATH IOPUINYHI KOHCTPYKIIii, CTBOPEHI HAyKOIO,
sIK 3aci0 moOyI0BM HOPMAaTUBHOTO MaTepiamy>.

Buenuii migkpeciioe, U0 3aKOHOABEIb Y MPOIECi HOPMOTBOPEHHSI CTIOYaTKy MHUCIUTh HOPUANYHHUMU KOHCT-
PYKUISIMH K OLIbII BiI[L[aJ'IeHI/IMI/I a6CTpaKTHHMH oOpazamu no6y):[031/1 HOPMATHBHOTO Marepiaiy, a HOTIM yxe —
CTBOPIOE HOPMH TIpaBa, AKi MalOTh Y MOPIBHIHHI 3 KOHCprKumMH OLIbII KOHKPETHHIT XapaKTep. CTBopeHH;[ npa-
BOBHX HOPM 6e3 BHKOPHCTAaHH: FOPHIHIHHX KOHCTPYKI[iii HOCHIIO 6 BUKIIOYHO eMIIPHYHHIA, y NEBHIH Mipi
CTHXIHHHIA, He 30BCIM TOC/TiTOBHHH XapaKTep, i MOIIIO 6 NPU3BECTH [0 NPOTaliH y HOPMaTHBHOMY MaTeplam 1xa-
OTHUHiH #oro no6yn0131 IIpu 1LBEOMY O. ®. Yepnanies BUAUIIE IOPUANIHI KOHCprKun 1110 3HAWIIIK CBilf BUpa3 B
HOPMax IpaBa, 1 TEOPETHYH, 5IKi 3aCTOCOBYIOTECS MPABOBOK0 HAYKOIO B SKOCTI METOAY IMi3HAaHHs npasa. Bin
MiJKPECIIOE MPO BIACYTHICTh TPaHi MK HUMH, OCKUIbKH IOPUAMYHA HayKa BUBYAa€ HOPMHU IIpaBa, i, BIATIOBIAHO, 1
FOPUINYHI KOHCTPYKIIT, BiTOOpaXkeHi B HOpMax npagsas.

O. ®. YepnaHiieB BU3HAE FOPUINYHI KOHCTPYKITiT THOCEOJIIOTTYHOIO KAaTErOPI€I0 Ta IHCTPYMEHTOM ITi3HaHHS Mpa-
BOBUX sBHIN. Ha HOro mepekoHaHHs, IOPUJAWYHA KOHCTPYKINSI € OCOOJMBOIO MOJECIUIIO, SKa CTBOPHOETHCS IS
JOCHi/DKeHHS crierudivyHoro o6’ ekta — npasa. Lle BU3Hauae i THOCEONIOTIUHE 3HAYCHHS IOPHIUYHOI KOHCTPYKIi’.
TakuM YUHOM, FOPUANYHA KOHCTPYKIIisl — THOCEOJIOTIYHA KaTeropisl, IHCTPYMEHT, 3aci0 Mi3HAHHS MPABOBUX SBUILL.

A. O. OcayneHKo, y CBOKO 4epry, XapaKTepu3ykOdi 0COOMMBOCTI HOPMATUBHOI KOHCTPYKLIIT 3a3HAYAE, 10 BOHA:
a) € TIOX1THOIO BiJl HOPM IIpaBa, c@opMynLOBaHa i 3aKp1nneHa B HUX Ta HOCUTH (POPMaibHO-BU3HAYCHHI XapaKTep;
0) € He TEOPETHIHOIO, a PealbHO AII0Y0I0 KOHCTPYKIII€IO, IO iCHYE B IUTOMIMHI (POPMaTi30BaHOTO B 3aKOHOIABCTBI
IIpaBa, a He CTBOpPEHA TCOPETHYHMM IIJISIXOM; B) 3 YPaxyBaHHAM 11 ()opManbHOi BU3HAUYCHOCT] IIOBUHHA OIHO3HAY-
HO PO3YyMITHCSI Cy0’€KTaMM NPaBO3aCTOCYBAHHS Ta IHIIMMHU YYACHUKAMH IIbOTO MPOIIECY; T) PO3KPUBAETHCS Yepe3
HOpPMAaTUBHI TEpMiHH, cPOPMYIHOBaHI 3aKOHOABLEMS.
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TOpunmani koHCTpyKIiT CTBOPIOIOTRCS Ha OCHOBI IIPABOTBOPYOTO JOCBiy (B OCHOBHOMY KOAM(IKaLliifHOr0), B
XOJIi SIKOTO BiIOMPAIOTECS HaliGIBLI HpI/II/IH}ITHl i BIIIKHJIAIOTBCS 3aCTapisti MOJeI MOOYI0BI HOPMATHBHOIO Ma-
Tepiany. ToMy mpoBigHY poib y 3a0e3nedeHH] iX TOCKOHAIOCTI Bilirpae caMme mpaBoBa Hayka. BoHa He nmuie cra-
paHHO oOMpae, CUCTEMATH3YE, TEOPETUYHO 3AKPIIUIIOE i OCMUCIIOE TUIOBI KOHCTPYKIIil, IO CKJIAJKCA Ha MpaK-
THIIi, a 1 CTaBUTh MUTAHHS MO0 1X MOAAJBIIOTO PO3BUTKY. 3a/1a4a MPH CTBOPEHHI IOPUINYHUX HOPM IIOJIATAE B TO-
My, o0 migiopaTy Taki KOHCTPYKIIii, SIKi O BiAMOBIZAIN 3MiCTy HOPMAaTHBHOTO Marepiaiy, O3BOJIUIN O i3 MaKCH-
MaJIbHOIO €()EeKTHBHICTIO 3a0€3MEeUNTH TIOCTABJICHI 3aKOHOIAaBIIEM 3aBIaHHs".

Crin Bim3HauntH TOUKy 30py M. M. Tapacosa, sikuii BBakae, IO CTBOPECHHS HAYKOBHUX IOPUANYHUX KOHCT-
PYKILIi HEOOX1IHO PO3IIsIATH B paMKaX CKJIaJHOTO Mi3HABAIBHOTO MPOIIECY ¥ HEJOCTaTHHO YPIBHIOBATH 3 IPOCTHM
BiZJOOpaKeHHSAM SBHINA B CBIJOMOCTI MO HPUHIHUIY NpsIMOTO MHcieHoro obpasy!l. Tyt M. M. Tapacos mocu-
JaeThCs Ha JOCTiKeHHT Mapkca BapTodcbkoro, sSIKnii, y CBOIO 4epry, 3a3Ha4ace mpo Te, 10 HayKOBa MOJIENb y Tpa-
HIYHO 3arabHOMY BHIVISIL, GE3MepedHO, MOXKE PO3YMITHCS i OyKBAIBHO K MUCICHHH 00pas, OHAK BBAKAETHCAL,
1[0 TAKHH PIBEHb y3aradbHEHHs Pi3KO MOHIDKYE CBPUCTHYHI MOXKIHBOCTI TEOPETHYHOIO MOJICITIOBAHHA. CyTb B TO-
My, IO TEOPETUYHA MOJIETIb, LIJIKOBUTO «KOIII0E» HE caM 00 €KT, a TINbKH HOro Aeski BracTuBocTill. Tomy, sxmo 6
BAAJIOCS MOJICTIFHO MIPEACTABUTH 00’ €KT 31 BCiMa HOT0 BIACTUBOCTSIMHM, TO MU OTpUMAJIH O He MOJenb 00°€KTa, a Ho-
TO KOIIIO.

3BHUYaiiHO, OyIb-sIKe SBUILE OLTBIT PI3HOCTOPOHHE # IIHOIIE, aHIK caMe MOHATTS, OCKIIBKH MOHATTS € Pe3yIlb-
TaTOM Yy3arajlbHeHHs, a0cTpakuii. Ajie MOHATTA He €auHa (opma, HEe €IuHMA pe3ynbTar abcrpakmii. Tak,
B. O. llItodd Bimmivae, 10 TaKUM pe3yabTaTOM € i ieanbHa Moaenb. «Iloku i30mor04a abcTpakilisi IPUBOIAUTD 10
YTBOPEHHS MOHATH, IO BioOpaxaroTs a00 BiAHOCHO MPOCTi BIACTHBOCTI i BiAHOCHHH, a00 30BHIIIHI O3HAKHU pe-
4eid, moTpeda B MOJIETSIX HE BUHUKAE. AJie KO Mi3HAHHS TMPOHHUKAE IIMOIIE 1 32 MPOCTOI0, SK 37aBalloCsl paHillle,
BJIACTHBICTIO BUSBIIAETHCS ITiJ1a CUCTEMA 3B’ SI3KiB 1 BIIHOCUH, TOOTO CKJIaJIHA CTPYKTYpa, TOAI MPoIec abcTparyBaH-
HS 3J1ICHIOETBCS 32 JOMTOMOTOI0 MOJIENi» 12,

IOpunnuni xoHcTpykuii, Bu3Hawae T. B. Kamanina, — 1e mpukia g HO3UTHBHOTO BIUIMBY IPaBOBOi HAayKH Ha
IOPUINYHY MIPAKTHKY, 1€ IEBHI pO3yMOBO-30pOB1 MOOYI0BH, HAITPAIIbOBAHI IOPHINYHOIO HAYKOIO HA OCHOBI BUKOPH-
CTaHHsI 1 OpraHi3allii THX YM 1HIIUX €JIEMEHTIB MpaB Yd 000B’s13KiB!13. OJHOYACHO JOCITIAHHUIA BiqMivae, 110 3 PO3-
BHUTKOM JIFOZICTBA € HE BHUIIAJKOBUM 3017IbIICHHS KITBKOCTI FOPUIMYHUX KOHCTPYKIIH, OCKUIBKH MOCTIHHO IiJBH-
LIY€TbCS 1HTENEKTyaJIbHUIA MOTEHIiaN CyCiJIbCTBA 1 301IbIIY€EThCS 3A10HICTh toael 10 abctparyBanHs. Tumizaris
CHUTYyaIlill, 1[0 TOTPeOyIOTh IPABOBOTO PETYIIOBAHHS, 1 CTBOPEHHS BCE HOBUX 1 HOBHX IOPUIMYHMX KOHCTPYKILil €
OJTHUM 13 CIOCO0IB peaizaiii iHTeIeKTyaTbHHX MOXJIMBOCTEH JIIOICTBA, 30KpeMa MOKIIUBOCTI TBOPUTH y3arajib-
HEHH: 4.

Ha nymxy C. C. AnekceeBa, «0e3mocepeHiil po3BUTOK IIpaBa, HOro caMoOyTHs icTOpis, HOro yHIKanibHA Ma-
Tepis 1 cuila — 1e i HalBaXKJIMBIIIKUM JJIs TIPAaBO3HABCTBA KYTOM 30Dy 1, IEBHOIO MIPOIO, € ICTOPIEI0 CTAHOBIIEHHS,
PO3BUTKY Ta YJOCKOHAJICHHS FOPUINYHUX KOHCTPYKIIH, 10 BUCTYNAIOTh OAHUM 13 HaHOIIBII 3HAYNMUX PE3yNbTaTiB
BJIACHE PO3BHUTKY TpaBa — THIII3allil IPaBOBUX 3ac00iB» 5.

To6TO, KOXKHUI TTPaBOBUIi 3aci0b — IIe, IO CyTi, TUILKH 3rOJIOM JIETAIBHO PO3pO0JIeHA aHATITHYHOK IOPHCIIPY-
JISHITI€I0 «TIPaBOBa MaTepisy, sika HabyBae CTPOro IOPUAUYHOTO XapakTepy 1 MOYHHAE MiSATH SK MPaBOBHii 3aci0 y BU-
DJISII1 FOPUAUYHUX KOHCTPYKITIH.

I K10 B PO3BUTKY IIpaBa B3a€MOIIOTH JBa MapalieibHi MPOIECH: PO3BUTOK, PSIMO 3yMOBJICHHUI moTpedamy i
BOJICIO JIEpXKABHOI BIIQJM, 1 NMPABOBHHA CaMOPO3BUTOK, 3YMOBJICHHN TEHJCHIIISIMH CaMOPETYIISIii, moTpedaMu
JKUTTEBHX CHUTYAIH 1 JOTIiKOIO IpaBa, — TO i pO3BUTOK MPABOBHX 3aC00IB 3a0€3MEUYETHCS HE JHIIE TOCBITUCHIMHI
3aKOHO3HABISIMH, a i IPaBOBUM CaMOPO3BUTKOM. 3T1JIHO 3 JIOTIKOIO IIPpaBa BCIiJ 3a OAHI€I0 C(HOPMOBAHOIO IOPHINY-
HOIO KOHCTPYKIII€IO HA CBIT MO JIAHLIOXKKY 3’ SIBISIFOTHCS 1HII KOHCTPYKIi!0.

Bapro takox Bim3HaunTH, mo M. A. KepiMoB Bu3Ha€e mpaBoBi KOHCprKnii’ HAWBUINOIO MPABOBOIO aOCTPAKIII€IO,
SIKa OXOILTIOE PsAZ OXHOMOPSIKOBHX NIPABOBUX TOHATH HHKIOTO plBHH Ta BUSABJISE TONIOBHE, OCHOBHE, CYTTEBE B LIHUX
noHsTrsX. Crenuivna QyHKIs IPaBOBO KOHCTPYKILii y TOMY i TOJISTa€, MO 3aBIsKH iif JIOTTYHO TOB’A3YI0ThCS
MIPaBOBI HOPMH, CTATTi 3aKOHY B OPTaHIYHO €IMHY IIPABOBY, 3aKOHOJAaBUy CHUCTeMy. BueHHil akueHTye, 1m0 3MicT
MPAaBOBUX KOHCTPYKIIil B TOMY, IO caMe 3aBAAKH iM BiAIMOBIJIHI MOHATTA 00’ €THYIOTHCS B €IMHE IIijie, HA OCHOBI
SIKOTO TIJISIXOM JISAYKIIii pOOISTHCS JIOT19HI BUCHOBKH, SIKi 3aCTOCOBYIOTHCS JIO MOHATHh HUKYOTO piBHA. TuM camum
MPaBOBI IOHATTS HIDKYOTO PiBHS 3TPYIOBYIOTECS M YHOPSIKOBYIOTHCS HABKOJIO OIHOTO 3arajbHOTO MOHSTTS, Hal-
BUIIOI MPaBOBOi a0CTPaKIIii, 3 IKOT MOXKYTh JIOTIYHO BHTIKATH HOBI MOHATTS HIDKYOTO PiBHS, a BCS MIPaBOBa KOHCT-
pykKuis Beae 10 GopMyBaHHs MPABOBOTO 1HCTUTYTY!7.

AmnaroriuHa mo3umnis 3 nporo npusoay i y P. Jlykuua. JlocmigHMK 3a3Hauae, IO NpaBoBa KOHCTPYKIS CTBO-
PIOETHCS IUISIXOM BHUICHHS i3 IPABOBUX MOHSATH HWKYOTO MOPSAKY TOTO CIIBHOTO, IO BIACTHBE iM y TaKii
sKOCTI. TrM CaMEM KOHCTPYIOETBCS HOBE IOHSTTS, IO OXOILTIOE BCI HOHSTTS HHKYOTO MOPSIIKY, 3 IKHX BOHO CTBO-
peHe; TPH LEOMY, SK IPABUIIO, BUABIISETECS TOIOBHE Y BCiX LHX TIOHATTSX, iX OCHOBHA i/1esl, 1 TAKMM YHHOM TIIHO-
1€ TOCSTa€eThes iX CyTHICTD, a BINOBITHI HOPMHU Kpallle OB’ A3YI0ThCS B OAHE Liie!s,

«Cnenudivna q)yHKuiﬂ FOPUIMYHAX KOHCTPYKIIH MONISTae caMe y BBEACHHI B KOMIUICKC PABOBUX HOPM elle-
MEHTY JIOTTYHOTO 3B’SI3KY, IO JI03BOJISE po3n13HaBaTH €/IHICTB HOPM, sIKi YTBODIOKOTH TaHUH IHCTUTYT, a TAKOXK iX
BiJJHOIIICHHS 3 IHIIMMU iIHCTUTYTaMH 1 B TOH e Yac HaJla€ MOKJIMBICTh MIPUAHSTTS HOBUX PIilICHb» 1Y, — y3araipHIOE
A. M. Hamwir.

CyuacHuil mixiJ 0 MPaBOBOTO PETyIIOBAHHS XapaKTepU3yEThCS BCe OUIBIIOI0 YBArow 10 foro parioHanmizanii.
Po3yMiHHS 3MiCTY IOPHINYHUX KOHCTPYKIIH CTa€ MOXIIMBUM 4yepe3 OaueHHs IXHbOI CTPYKTYpPH K LITICHOI cucTe-
MH 31 3TPYIIyBaHHSM BIOPSIKOBAHUX 1 B3a€MO3B’I3aHUX CIIEMEHTIB.
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Teopis Ta icTopis gepxaBu i npaBa. ®inocodia npasa

MoskHa BiIMITHTH, IO ISl CTPYKTYPH IOPHANYHIX KOHCTPYKIIH XapakTepHi CHCTEMHI BIACTUBOCTI, OCKITBKH
BHYTPIIIHIN 3B’SI30K MIXK €JIeMEHTaMH IOPUINYHUX KOHCTPYKIIN BUSABIAETHCSA Y BIOPSAIKYBaHHI Ii CKIaJHUKIB Ta
iXHill €IHOCTI, y IEBHOMY 3MICTOBHOMY 1 DyHKIIOHAILHOMY CIIPSIMYBAHHI.

T. B. Kamanina BUALISE, IO 3aBIAKH IOPHANYHAM KOHCTPYKIIAM MOXKHA HIJABUILUTH CTYIIiHb a6CTpaKTHOCT1
Tpasa ii eKOHOMHO YIOPSIKYBATH IPABOBE MOJIE», TOMY III0 BOHH IIOJIETIIYIOTh CIPHAHATTS | BUBYCHHS BCi€l Oara-
TOTPAHHOCTI SBUII IIPaBa, OCKUIBKU CIIPOLIYIOTh HasiBHE Pi3HOMAHITTS OKPEMHX BHIIAIKIB IOPUINIHOI TIPAKTHKI» 2.

JocmimpKeHHs IOpUANTHO] KOHCTPYKILT JO3BOJISIE OTPUMATH OUTBIN y3arajJbHEHi i IOnNOIeH! 3HaHHS [IOJI0 pe-
QJIBHO ICHYIOUHX IIPAaBOBITHOCHH. AJKe 3B’ 30K 3MOAETHOBAHOI IOPUANYHOI KOHCTPYKIIi 3 IPaBOBIAHOCUHAMHU YU
iX eJleMEeHTaMH Ma€ XapakTep BiJNOBITHOCTI, aHAJIOTii, TOOTO MOMIOHOCTI Ha PiBHI CyTTEBUX O3HAK CYCHUIBHUX
BIJTHOCHH, YPETrylIbOBaHUX NpaBoM. FOpuandHa KOHCTPYKIisl HE BPaXOBY€ 1 HE MOBUHHA BPaXOBYBATH HECKIHUCHHY
MHOKHHHICTB BITACTHBOCTEH i 03HAK KOHKPETHUX MPABOBIIHOCHH. Y TPOTHIICKHOMY BUIIAIKY Oyio O CTITBKHU I0pH-
JUYHUX KOHCTPYKIIIHM, CKIJIBKH pealbHUX MPaBOBIMHOCHH. THM caMuM BianaB OW W CEHC B IOPUIMYHUX KOHCT-
pykuisix. Taka qyMKka 30BCiM HE BUKITIOUAE TOTO, IO HAPIBHI 3 KOHCTPYKIIISIMH 3araJIbHOTO XapaKTepy MOXYTh CTBO-
proBatucs i BiIHOCHO ORI KOHKPETHI KOHCTPYKMii. [0 HUX BIAHOCSTHCS, HANpHKIAA, KOHCTPYKI BUIIB mpa-
BOBIJJHOCHH, MPaBOIOPYIIEHb, IPABOUNHIB, KOHCTPYKIIil €IeMEHTIB IOpUANYHUX (HaKTiB TOLIO2!.

VY mporeci cTBOpeHHs IOPUIUYHOT KOHCTPYKLIT JOCHIAHUK MYCUTh abcTparyBaTUCs, OCKUIbKH aOCTpakuis y
CBOIX BAMHKX (HOpMAaxX CIIPOMOXKHA 3a0€3MIEUUTH POIKPUTTS BCE OUTBIN CYTTEBHUX BIACTHBOCTEH pedei i BUII yepes
1X 3B’S13KM 1 BIJHOCUHH.

CrBopeHa B pe3ynbrari abcTpakilii IopuInYHa KOHCTPYKIIiS BiJoOpakae Ti CTOPOHH, €IEMEHTH 1 BIaCTHBOCTI
CYCIUIBHMX BiTHOCHH, II[0 BXKE BPETYJILOBAaHI HOPMaMH IIpaBa UM MOXYTh OyTH HUMH BPET'YJIbOBaHI B IIOANIBIIOMY,
a TOMY HaJeXxaTb A0 IMpeAMETy AOCHIIPKEHHS caMe I0pUANYHOI Hayku. ToO0TO, IOpUANYIHA KOHCTPYKIiS HE BUIUIU-
Bae, a 0e3nocepeHbO Mepeye NPaBOBOMY TBEPIKEHHIO W TUM CaMHM 3aJa€ PO3BUTOK IpaBa.

[Ipu npoMy abcTparyBaHHs, SIK TECOPETHYHE y3arajlbHEHHS, CIPOMOKHE BiJOOpPA3UTH OCHOBHI 3aKOHOMIPHOCTI
JOCITIPKYBaHUX 00’ €KTIB Ta SIBUII, BUBYUTH iX, a TAKOK 3pOOUTH NMPOTHO3YBAHHS HOBHX, HEBIIOMUX 3aKOHOMIPHO-
creif. OKpiM TOTO, BUKOPHCTAHHS IOPUANIHAX KOHCTPYKIIH Ma€ paioHaJIbHAN CMHUCI, OCKITTBKH BOHH BUPAXKAIOTh
00’€KTHBHY TPaBOBY peajbHICTh Ta 3a0€3MeUYIOTh IOPUINYHY JOCKOHATICTb.
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Pe3iome

VY crarTi po3nIAAarOThCS IOPUAWYHI KOHCTPYKIIi SK HaiBHINAa mpaBoBa aOCTpakmis. Y KOHTEKCTI NaHOI TEMaTHKH aBTOPOM
HPHUAIIAETHCS TI€BHA yBara MpOLeCy aOCTparyBaHHs K PE3yJIbTaTy pO3yMOBOI JiSTIBHOCTI JIOAMHH, SIKMI JO3BOJSIE NEPETBOPHTH B
00’€KT PO3IIAAY 1 NOCHTIPKEHHS Pi3HOMAHITHI BIACTHBOCTI NIPEAMETIB.

ABTOPOM BU3HAYAETHCS 3MICT FOPHIUYHIX KOHCTPYKIIIH, a TAKOXK MIPOBOAUTHCS aHaNi3 3HAYCHHS IOPUANIHAX KOHCTPYKLiH B IPO-
1eci Mi3HaHHS MPaBOBUX SBHUIIL.

Koro4uoBi ciioBa: ropuaudHa KOHCTPYKIIis, IIPaBo, IIPaBOBi SBUIIA, IPABOBA HAyKa, a0CTPaKIis, IIPABOBITHOCHHY.
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Pe3rome

B craTbe paccMaTpHBaroTCs IOpUANYECKHE KOHCTPYKIMU KaK Hanbosee BHICOKas IIpaBoBas abcTpakuus. B koHTeKcTe naHHOM Te-
MAaTHKH aBTOPOM YZEJISeTCs OIpe/ielIeHHOe BHUMAHHE TpoIieccy abCTparnpoBaHus KaK Pe3ylIbTaTy YMCTBEHHOH AESTENFHOCTH YeNo-
BeKa, KOTOPBIH MO3BOJISIET IPEBPATUTH B OOBEKT PACCMOTPEHUSI U HCCIIEOBAHUS PA3IMIHbIE CBOUCTBA NIPEAMETOB.

ABTOPOM OIIPEAEISIETCS CMBICH IOPUIMYECKUX KOHCTPYKIMH, a TaKkoKe IPOBOAUTCS aHAJIU3 3HAYCHUS FOPUINUECKUX KOHCTPYKIUH
B IIpOIiecce TTO3HAHMUS NIPABOBBIX SBICHUIL.

KunroueBble c1oBa: ropuaideckasl KOHCTPYKIUS, MPaBo, IPAaBOBBIE SBICHMUS, IPaBOBas HaykKa, aOCTPaKIHsl, TPAaBOOTHOIIEHUSI.

Summary

The article reveals legal constructions as the highest form of legal abstraction. In the context of the represented issue author has
paid special attention to definition of the process of abstraction as a result of mental activity of a human being that permits to analyze
and discover different features of things.

Author has defined the essence of legal constructions, as well as conducted analyzes of the meaning of these legal constructions
in the process of understanding legal matters.

Key words: a legal construction, law, legal matters, legal science, abstraction, legal relations.

Ompumano 11.11.2010

A. B. MOXOHbKO

Anica B’savyecnaeieHa MoxoHbKo, acnipaHm Kuigcb-
K020 yHieepcumemy npasa HAH YkpaiHu

MPABO TA MNMOJNITUKA AK PErYNATOPU CYCIIJIbHUX BIQHOCUH

XuTTS cydacHOTO CyCHUIBCTBAa JOCHTH Pi3HOMaHITHE, TOMY YacTO BHHHUKAIOTh CKIAIHI JKUTTEBI CHTyaIii Ta
BiJTHOCHHH, B SKMX 1X YYaCHUKHU MarOTh Pi3Hi i Ta iHTepecu. OTxe, IITKOM MPUPOIHO, MO MPOTITOM TPHBAJIOTO
ICTOPMYHOTO PO3BHUTKY JIIOACHKOTO CYCIIIBCTBA B HHOMY c(hOopMyBasacs MEeBHA CHCTEMa HOPMaTUBHHUX PETYISATOPIB
Ta Pi3HUX MPABUJI MOBEAiHKH. Jl0 HEl BXOASTH MpaBuIIa, Mo 3aCHOBaHI Ha MOPaJIbHUX 1 PENiriiHUX YCTAaHOBKAaX, €KO-
HOMIYHHMX 1 IOJITUYHHX IHTepecax, 3Bu4ai i TpaauIlii, paBuia JJis WICHIB ICBHUX OpTraHi3aiii (KOpropaTuBHi mpa-
BHJIA TOIIO).

I{iHHiCTF HOPMATHBHOTO PETYIIOBAHHS HA OCHOBI 3arajbHUX MPABWJI MOBEAIHKU (HOPM) IOJISITAE Y TOMY, IIIO
HOpMa — II€ TOTOBE PIillICHHS JIJIs JIIOJWHY B TIEBHIN KHUTTEBIN CUTYyaIlii, IIe TOTOBUI BapiaHT Jii, IO 3a3/aJeriapb arn-
pOOOBaHU CYCIIITLCTBOM, JIEPIKABOIO, COIIATBHOIO TPYTIOH 1 T.I. CaMe B IIbOMY IOJIATA€E TOJIOBHA LIHHICTh HOpMa-
THUBHOIO PETY/IIOBaHHs!.

Posrsinatoun y maHii cTaTTi MpaBo Ta MONITHKY SIK COI[abHI PETYIATOPH MaeMO Ha METi PO3KPHUTH iX peryis-
THUBHY POJIb Ta B3a€EMO3B’ 30K, BUCBITIIMTH MUTAHHS NPIOPUTETY IIpaBa HAJ IOJITHKOIO, a TAKOX 3’ SICYBaTH Micle
BJIA¥ B MTOJITHKO-TIPABOBOMY PETYJIIOBAHHI.

V BiTUM3HAHIH JiTepaTypi pi3HOMaHITHUMHU aCHEKTaMH JaHOTO NMHUTAaHHA 3aiiManucs moxitonoru: O. babkiHa,
B. Topbarenxo, B. Hikonenko Ta iH., a Takox mnpaBo3HaBIi: A. KpmwkaniBcekuii, H. Onimenko, O. CxkaxyH,
O. Ckpumnniok, B. Tenminko Ta iH. ¥ pocificpkiil Haymi mi mpo6ieMi MPHCBSYEHO Tpami TaKWX IOJITOJOTIB Ta
1opucTiB, sk 0. Aremun, C. Anekcees, O. Jlykamosa, I. Manbues, B. Hepcecsnn, A. Hixitin, T. [Tonskosa, C. Cy-
BopoBa, 0. Tuxomupos, T. Tronsepa Ta iH. OgHAK B FOPUAMYHIN Haylll BIJCYTHI HiJECIPSIMOBaHI KOMIUICKCHI
JOCTIKEHHS [IpaBa Ta TOJIITHKY K COLIaIbHUX PETYIATOPIB TA IIMUTAHHS X B3a€EMOIi1, [1eif aCIIeKT BUCBITIIEHO TIe-
PeBaXHO B MeKax mojriTosorii. Lle cBiAYuTh Mpo akTyanbHICTh 00paHOi TEMATHKH, 0COOIMBO 3 OINISAY Ha IEMOKpa-
THYHI TIEPETBOPEHHS B KpaiHi, Ha CTBEPDKEHHS IPUHINILY BEPXOBEHCTBA MPaBa, Ha BIPOBAKCHHS MPHUHIIHUITY PO3-
MOJIUTY BJIAJ], IO MOTPeOy€e YITKOTO BU3HAYCHHS MEX IMPABOBOTO Ta IMOJITHYHOTO PETYIIOBAHHS 1 BCTAHOBJICHHS
BIIIOBIIHUX TPiOPHUTETIB.

VY cydacHHX yMOBAax HMBLNi3amii MpaBO K JAHIIOI YCHOTO KOMIIEKCY PETYIATOPIB, IO BIIOPSAKOBYIOTH IIO-
BE/IHKY JIIONeH, mepebyBae y CKIaaHiil B3aeMOZil 3 IHIIMMHU COLIQJBHIMHU PETYIsATOpaMu. Buxomsum 3 BmamHO-
MOJITHYHOTO IOTEHINIATy AepKaBH Ta ii poJii y )KHUTTI CyCHIBCTBa, Tpeba 3a3HaUNTH Oe31mocepeHii 3B 30K 3 mpa-
Ba 3 TAKUM COIIaJIbBHUM SIBUIIEM Ta COI[IaJIbBHAM PETYIATOPOM SIK TOJITHKA (30KpeMa, MoNiTu4HI HopMmu). [Ipote
MOJITHKA, 3BICHO, HE MOXJMBa 0e3 (DYyHKIIOHYBaHHs AEp>KaBH Ta IpaBa i B MPOIECi PEryaroBaHHS CyCHUIBHUX
BiJTHOCHH TiepeOyBae 3 HUMH y Oe3MmocepeiHiX B3aEMO3B 3Ky Ta B3aEMOJII.

BesyMoBHO, cepen yCix COIiaabHAX PErYIATOPIB MPABO € OXHUM 3 HalAi€BIIINX, TOMY 110 BOHO BIUIMBA€E Ha J0-
CUTh 3HAYHY YaCTUHY BiJIHOCHH, B sIKiii Oe3MocepeIHbO 3alliKaBIlIeH] JAepikaBa i CyCIiIbCTBO, a TAKOXK TOMY, IO pe-
ayizaris npasa 3a0e3MeUy€eThCsl HacaMIIepesT i MePeBaYKHO 3ac00aMu 1 MOXKIIMBOCTSAMU JIepKaBH, ii TUIOK BiaIu2.

BukoHaHHS TpaBOM CBO€I COLIiaJIFHOT POl B MEPIIy Yepry 3yMOBIICHE HOro HOpMaTUBHICTIO. Peamizyroun Oymb-
Ky CBOIO (DyHKIIiIO, IIPABO 3aBKIM BH3HAYAE Mipy, 0OCAT HaJIeKHOI, 3a00pOHEHOi a00 JO3BOIEHOI MOBEIIHKH, BH3-
Hayae MpaBOBE CTAHOBHIIIE JIFOICH Ta HAMIUISE 1X TIpaBaMy Ta 000B’I3KaMU Y BITHOCHHAX MiXK COOO0IO Ta 3 IEPIKABOIO.

© A. B. MoxoHbko, 2011
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