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Pe3rome

VY cTarTi BUCBITIIIOETHCS MICIle Ta 3HAYEHHS HOPMATHBHUX aKTiB MPEICTaBHUIEKAX OPraHiB MiCLEBOTO CAMOBPSIYBaHHS B Me-
XaHi3Mi IIPaBOBOTO PETYIIOBaHHS MYHILUNAIBHUX BiTHOCHH.
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Pe3rome

B crarpe paccmarpuBaeTcs MECTO U 3HAYEHHE HOPMATHBHBIX aKTOB MPEICTaBUTEILCKUX OPTaHOB MECTHOTO CaMOYIIPABICHUS B
CHCTEME NIPAaBOBOTO PETyINPOBAaHUS MyHUIMIAIBHBIX OTHOIIEHHUH.
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The article highlights the impact and function of local government representative bodies statutory acts in the municipal relations
legal regulation mechanism.
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H. 1. FTA€BA

Hadisi MlempieHa Naeea, kaHOUdam rOPUOUYHUX HaYK,
cmapwut Haykosul crnigpobimHuk IHcmumymy dep-
Xxaeu i npaea im. B. M. Kopeubkoz2o HAH YkpaiHu

NMPABO HA CBOBOAY Ob’€AHAHHA AK CYB’EKTUBHE NPABO

IpaBo Ha cBOGOMY 00’ €HAHHS — OfHE 3 DYHIAMEHTANBHAX KOHCTHTYUINHIX MPaB JIOANHH i FPOMAISHIHA.
Horo moxHa PO3IVIANATH Y JIBOX 3HAYCHHSX: 00’ €KTUBHOMY Ta Cy0’eKTUBHOMY. B 06’ €eKTUBHOMY pO3yM1HH1 —1e cy-
KYIHICTh KOHCTHTYLLI/HO-IPABOBHX HOPM, 5IKi BU3HAYAIOTh i rapaHTYIOTh JIaHE NPaBO, TOOTO KOHCTHTYLLiiiHO-1pa-
BOBHH CyOIHCTUTYT. Y cy0’€KTHBHOMY — II€ Mipa FOPHUINIHO MOKIIMBOI IIOBEIIHKH, 110 3aJOBOJIBHSIE IHTEPECH TIEB-
Hoi ocoOu!. [Tpu oMy HaHOLTBIIT BUPA3HO MPABO HA CBOOOY 00’ €JHAHHS, K OJHE 13 OCHOBHUX TPaB JIFOJMHH, BH-
ABJISIETHCA B HOTO Cy0’eKTHBHOMY xapakrepi. Came TOMy METOIO JaHOi CTATTi € JOCTIKEHHS MPaBOBOI MPUPOIU
mpaBa Ha cBOOOAY 00’ €THAHHS SIK CyO’ €KTHBHOTO TpaBa 3a CYTHICTIO, 3MicTOM Ta (OPMOIO.

[IpoTe cborogHi B HayKOBii JIiTepaTypi BUCIOBIIOIOTHCS Pi3HI TOUKU 30pYy 3 MPUBOAY CTPYKTYpPHU (EIE€MEHTIB)
Cy0’€KTHBHUX IPaB JIIOJMHHU Ta TPOMaJTHHHA, 1[0 YCKIAIHIOE 3’ ICYyBaHHA iX 3MicTy. ToMy, HE BIAIOUUCH Y ITOJEMIKY
MIOJI0 CTPYKTYpU CyO’€KTHBHOTO TIpaBa, OCKUILKH BHUPIMICHHS Ii€i MPOOIeMH HE BXOTUTH JO MpEeaMeTa HaIloro
JIOCITI/DKEHHSI, 3a3HAYMMO JIUIIIE ICHYFOUI1 I IXOH JI0 11 BUPINICHHS, 1110 TaCTh MOXKJIMBICTh ONTHMAIHHO BU3HAYUTH
3MiCT IIpaBa Ha CBOOOAY 00’ €THAHHS.

PononadanbHUKOM Teopii 3MicTy cy0’€KTHBHOTO IpaBa i HOro cTpyKTypH nmpuitHaTo BBaxkatu M. I. Anekcann-
pOBa, SIKUW PO3MIISIAB 1€ TPABO K €IHICTh TPHOX MOXKIUBOCTEH2. [{t0 MO3HIIII0 MOMIISAIOTE U iHII BYCHI-TEOPETH-
ku (C. C. Anekcee 3, JI. C. Sduu* Ta in.). Lo AyMKy MiATPUMYIOTh CydYacHi BITUM3HSHI MpaBo3HaBIl. Tak,
O. ®@. CkakyH BHIIIAE TaKi €IEMEHTH, IO CTAHOBIATH 3MICT Cy0’€KTHBHOTO MpaBa: a) MPaBo Ha BIIACHI MO3UTHBHI
i1, TOOTO MOXIIMBICTh TIO3UTUBHOI MOBEIIHKN YITOBHOBAXKEHOTO, 1HAKINE KaXKy4H, MOXKIIUBICTh Cy0’€KTa caMoMy
3AiiCHIOBaTH (pAKTUYHO Ta IOPHINYHO 3HAUYII Aii (IpaBOKOPUCTYBaHHS); 0) IpaBo Cy0’€KTa BUMAraTH BUKOHAHHS
HEBHUX Jif, TOOTO MOXIIUBICTB 3aiHTEPECOBAaHOI 0COOM BUMArary BiJ 3000B’s13aHOTO Cy0’€KTa BUKOHAHHS ITOKIIa-
JE€HUX Ha HbOro 000B’SA3KiB (IIPaBOBUKOHAHHS); B) MPAaBO JOMAaraHHs, 3aXHCTY, IK MOXJIUBICTh /U1 0coOU 3BepTa-
THUCH 32 MIATPUMKOIO Ta 3aXHCTOM JI0 ICPXKABH B Pa3i MOPYIICHHS Cy0’ €KTUBHOTO MpaBa 3 00Ky IMpaBo3000B’s13aHOT
ocobu’. Takoi ) TyMKH IIIOJI0 TPUWICHHOI CTPYKTYPH 3MiCTy Cy0’ €KTHBHOTO MpaBa TOTPUMYIOThCS A. M. Komomiiio,
I1. M. Pa6inoBuu’ Ta iH.

Brim He Bci BITUM3HSHI Ta 3apyOiKHI BUCHI-TIPABO3HABII HMiATPUMYIOTh BHINEHABEACHY TOUKY 30pY LIOAO
CTPYKTYPH 3MICTy Cy0 €KTHBHOrO mIpaBa. Hampuxian, pociiicekuif HaykoBenb M. I. Mary30B BBakae, L0 3MICT
Cy0’€KTUBHOIO IpaBa i HOTO CTPYKTypa BKIIOUAIOTh B ce0Oe He TPH, a YOTUPU MOXKIMBOCTI, a caMme: a) MOXKIJIHUBICTh
MIEBHOI ITOBEIHKH YITOBHOBAYXXEHOI 0cO0M; 0) MOXKIIMBICTH BUMAraTH HAJIC)KHOI TOBEAIHKH Bi 3000B’s13aHOT 0co0wH;
B) MOJKJIMBICTh 3BEPTATUChH 32 3aXHUCTOM 10 Jep>kaBh. KpiM Ha3BaHWX MOMKIMBOCTEH SIK HONATKOBUH, HEBil €MHUH
CKJIQJIOBHI €IEMEHT aBTOP BHUJUISAE: T') MOKITUBICTh KOPHCTYBATHCh BU3HAYCHHUM COIliaIbHUM OnaroM. ITizcymoBy-
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KoHcTuTyuitHe npaBo Ta KOHCTUTYLIIMHMIA npouec B YKpaiHi

10YH, aBTOP 3a3Havae, M0 CyO’ €KTHBHE MPaBO — IIe MIPaBO-NOBEIiHKA, TPABO-BUMOTa, IPABO-TIPETEH3is 1 MPaBO-KO-
puctyBanHsS. Lo mo3urito moxinsots O. A. Jlykamesa®, 0. M. Toaukal0 Ta iH.

BiacyTHICTh €JMHUX METOMOJOTIYHMX IMiJXOMAIB IIOIO PO3KPUTTS CTPYKTYPH CyO €KTHBHHUX IIPaB JIOAMHH i
TpOMaJIsTHIHA MTOPOJKYE Pi3HI TOYKH 30py 1 3 MPUBOJY BH3HAYCHHS MIpaBa Ha cBOOOLY 00’ €THAHHS 3a 3MICTOM, SKi
MOXXHA 00’€THaTH B 4OTUPHU Tpynu. Tak, mepiry rpymy npenctasisiiots aBTopu (C. A. Apax’sH!!, A. A. Auiel2,
€. €. lonina!3, B. B. Jlucenxo!4, P. B. YTkin!5), siki 3BoAsTh 3MICT IIpaBa Ha CBOOOAY 00’ €IHAHHS JI0 TPHOX eje-
MEHTIB, a caMe: 1) MpaBo CTBOPIOBATH Ha TOOPOBIIBHIN OCHOBI 00’ €JTHAHHS TPOMAJISH JIJIS 3aXUCTY 3araibHUX 1HTe-
peciB, TOCATHEHHS 3arajlbHUX IIUJICH; 2) MpaBo BCTYNAaTH y BXE 1CHYI0Yi 00’ €JHAHHS TPOMAISIH a00 yTPUMYBaTHUCS
BiJl IX BeTymy; 3) mpaBo Oe3MepenIkoHO BUXOANUTH 13 00’ eqHaHb rpoMaasaH. [Ipudomy 1151 rpyna JTOCITiIHUKIB BU3-
Ha4Mja 3MiCT IIpaBa Ha cCBOOOLY 00’ €IHaHHSA Y Cy0 €KTMBHOMY PO3YMiHHI uepe3 TepMiH «I1paBoy 0e3 Oyap-IKUX HO-
SICHCHb.

TpudineHHy CTPYKTypy 3MICTY IpaBa Ha CBOOOLY 00’€JHAHHS MiATPUMYIOTH TAKOXK BiZlOMi pOCIHCBHKi BUeHI
JI. . BoeBoain Ta }0. A. Tuxomupos. Ciill, OHaK 3ayBa)KHTH, 10 3MIiCT JaHOTO NpaBa BOHHU YSBISIOTH JACIIO 3
IHIIMX MO3UIIiH: 1) BU3HAUAIOTh HOTO Yepe3 TEPMiH «MOXKIIMBICTEY; 2) HE BKIIIOYAIOTh TAKHUI €IeMEHT K Oe3mnepen-
KOJIHO BUXOJIUTH i3 00’ €1HaHb TpoMaisH. HaromicTs BakiuBoro 3HaueHHs J1. [I. BoeBosin Hajae Ge3nepenikoqHo-
My 3IiMCHEHHIO ITiJiell Ta 3aBAaHb OpraHi3alii, KOPUCTYBaHHIO ii 3aXHUCTOM Ta IIPaBaMH, SIKi BUIUIUBAIOTS 3 ii WICH-
ctBal®; FO. A. TuxoMHpOB — y4acTi B IepKaBHOMY, FOCTIOIapCHKOMY Ta COLiaIbHO-KYJIFTypHOMY OymiBHUIITBI, B yII-
pasiinHi!7.

[IpuxuIpHUKY IpyTOi TPyNH TPAKTYIOTh IIPaBO Ha CBOOOLY 00’ €AHAHHS SIK MOXKIIUBICTD, BKa3yIOUH HA YOTHPHU
eneMeHTH. Tak, BU3HAYCHHS 3MICTy JAaHOTO IpaBa, 3alpolIOHOBAHOTO pociiickkoro aociinuunero T. 1. Kapminoto,
MAa€ CXOXKICTh 3 TPHWICHHOIO CTPYKTYPOIO, 32 BUKJIIOUCHHSM JIeTalli3allii APYroro eIeMEeHTy Ha JIBi CAMOCTIiHI MOX-
JIMBOCTI: BCTYNaTH y BXKE ICHYIOUl 00’ €THAHHSA IPOMAJSH Ta yTPUMYBATHCS BiJ iX BCTyIry!S. BiTunsHsaHuUi BueHUit
O. M. Bamyk 10 TpUWICHHOI CTPYKTYpH IpaBa Ha cBOOOMY 00’ €HAHHS JI0a€ TaKy MOXKIIUBICTD SIK OpaTH y4acTb
y ix xpismpHOCTI!. Ifo MmoxmuBicTs H. I. IllykiniHa Ha3uBae mpaBoM HepeOyBaHHA (y4yacTi) B 00’ €JHAHHI i BBaXKae
HOro OTHHUM 13 II’SITH €IEMEHTIB IpaBa IpoMaiHUHA Ha 00’ eHaHHS. [IpydoMy iHII YOTHPH €IEMEHTH, SIKi IPOIIOo-
HYE€ aBTOp, HE BHOCSTH HI9OTO HOBOTO JJISI 3°sICyBaHHsI 3MICTy IIpaBa Ha CBOOOLY 00’ e qHaHHS20.

ABTOpH TpeThOi TOUKHM 30Dy, 30KpeMa, B. B. Komapona, JI. B. IllyTbko, po3mIsaaoTh 3MICT IpaBa Ha CBOOORY
00’€HaHHsI HAJTO BCEOXOIUTIOIOUE, ¥ SIKOMY Bce 3i0paHo: 1 mpaBa rpoMaisH, 1 mpaBa 00’ eaHaHb rpoMaisiH. Tak, Ha
nyMmky B. B. KomapoBoi, J01aTKOBUMH elleMeHTaMHu 3MICTy MpaBa Ha cBOOOJYy 00’€IHAHHS € MpaBO Ha CBOOOIY
JiSUTBHOCTI IPOMaJICBKUX 00’ €IHaHb Ta IpaBo Ha po3myck 06’ eqnanna?!; B. . IllyTbka — npaBo 00’€JHAHB BUIBHO:
1) 3nilicHIOBaTH BHYTPILIHBOOPIaHi3aIliiiHy AisUIbHICTB; 2) CTBOPIOBATH HalliOHANbBHI COI03H (acorianii); 3) BCTyma-
TH B MIDKHApOAHI 3B°SI3KU Ta MDXKHAPOIHI HEYypsAA0Bi opranizarii22. [IpubiqHUKOM IMHPOKOTO PO3YMIHHS 3MICTY Ipa-
Ba Ha cBoOoxy 00’eqHaHHs € Takox A. H. KokoTos, sikuif po3pi3Hs€ ABi IPyNH MOXIUBOCTEH, SIKi OXOIUTIOIOTHCS
paBoM Ha 00’eqHaHHS. lle MOXIIHBOCTI, HO-TIepIIe, TPOMaSH, O-APYre, OpraHizallii (KOJEeKTUBHUX YTBOPEHB).
ITpu 1150My MOXKIMBOCTI TPOMAJISTH aBTOP, 32 XapaKTepoM peaizallii, mofiisie Ha: 1) iHIuBiAya bHi; 2) rpynoBiZ.

HeolrpyHToBaHO HAATO 3BYXKYIOTh KOJIO €IEMEHTIB 3MICTy IpaBa Ha CBOOOLY 00’ €IHAHHS NPHOIYHUKHU YeT-
BepTOi TOUKH 30py. Tak, I. €. @apbep 3BoAUTH 3MICT AAHOTO IpaBa JIHIIE 0 JIBOX MOXKIMBOCTEH: a) mpaBa rpoMa-
JISHMHA Ha 00’eqHAHHS 1 0) IIpaBa Ha AiSUIBHICTH OpraHizamiii?4. A cydacHui pociiicekuil BueHnit A. M. MoiceeB
po3IIsiIae HOro JIMIIE SIK MOXKJIMBICTh TPOMAJISH JOOPOBINBEHO 00’ €JHYBAaTHCS HAa OCHOBI €IHOCTI iHTEpeciB2.

Maroun Taky po30iKHICT Y pO3yMiHHI 3MICTy IpaBa Ha cBOOOAY 00’€AHAHHA, y HAC HE 3QJIMIIAETHCS HIUOTO
1HIIIOTO SIK AOCJIUTH HOTO MPaBOBY NMPHUPOLY 3a CYTHICTIO, 3MiCTOM Ta (hopMoro.

ITix cyTHicTIO paBa Ha CBOOOIY 00’ €IHAHHS CIIiJ{ pO3YyMITH Ti TOJIOBHI 03HAKH, €JJHICTh 1 B3a€EMO3YMOBIICHICTh
SKUX BU3HAYAIOTh AKICHY crenudiky 1Oro mpapa sik CaMOCTIHHOTO MPaBOBOTO siBHIA. Ha Hamry TyMKy, mpaBo Ha
cBo0OOy 00’eHAHHA fBIsIE cOOOK TmependadeHi KoHCTUTYIIEO Ta 3akOHAMH YKpaiHH MOXIIMBOCTI MEBHOI TMO-
BEIIHKH JIFOJUHM 1 TPOMaIsHUHA 100 CBOOOIM 00’ €HAHHS Yy MONITUYHI MapTii Ta TPOMaJIChKi opranizaiii. Po3-
T[] IpaBa Ha cBOOOY 00’ €HAHHS SK MEBHUX MOXKJIMBOCTEH /A€ MiJICTaBU HE JHIIE IPOHUKHYTH Y «CEPIIEBUHY»
IIOTO TIPaBa, a i iteHTHdiKyBaTH Chepy CyCHUIBHOTO XKUTTS, B SIKiil 03HaUeHE NPaBO BUHHUKAE Ta peali3yeTbes. Tum
CcaMMM BiJIMEXyBaTH HOTO Bifl IHIIMX KOHCTUTYLIHHUX MpaB Ta CBOOOJ JIOAWHHU i IPOMAaITHHIHA.

[lomo 3micTy npaBa Ha cBOOOLY 00’ €IHAHHS, TO Ha3BaHE MIPABO MAa€ BIACHUI 3MICT Ta CTPYKTYpY. 3aBAaHHS
HOJIATae B TOMY, 1100 BU3HAYMUTH IeH 3MICT Ta JAaTH XapaKTCPHCTUKY HOro eneMeHTiB. BTim, sk Big3Ha4damocs BU-
111, B IOPHIUYHIH JiTepaTypi iCHYIOTh Pi3HI HiIXOIM 3 IPUBOAY CTPYKTYPH (CJIEMEHTIB) 3MICTy Cy0 €KTMBHUX IIpaB
JIOJIMHU 1 TPOMaAsSHUHA. ABTOP PO3MUIAE MO3MILIIO, IO 3MICT Cy0’€KTHMBHOTO IpaBa BKIIOYA€ YOTHPH PI3SHOBHIU
MOXJIMBOCTEH: 1) MOXIMBOCTI OBEIIHKY; 2) MOKIIMBOCTI KOPHUCTYBAaHHS HagaHUM OaroM; 3) MOXIHMBOCTI BUMa-
ratu; 4) MOXKIIMBOCTI 3BEPTATHCS 32 3aXUCTOM (MOYKJIMBOCTI JIOMaraHHs).

Po3rsin mpaBa Ha cBoO0y 00’ €AHAHHA 32 3MICTOM, Ha HAIly AYMKY, Ia€ MOKJIMBICTD BiIIOBICTH Ha MUTaHHS
«3 TIPUBOJY 4OT0?7» BUHMKAE I1¢ IpaBo. ToOTO pO3KPUTH Y AWHAMILI OCHOBHI Onara, siki HabyBalOTh CBOTO FOPUINY-
HOTO O(OPMIICHHS B pe3yJbTaTi BU3HAHHS Ta 3aKpillJICHHA MpaBa Ha cBOOOMY 00’€mIHaHHS. AJUKE MiJ 3MICTOM Y
¢inocodii po3yMilOTs CyKYITHICTh €JIEMEHTIB, sIKi CTBOPIOIOTH IIPEAMET (SIBUILE, MPOIIEC), IX B3aEMOJIIIO Ta pe3yib-
TaTn26. CaMe TOMY 3a CBOIM 3MICTOM MPaBoO Ha cBOOOMY 00’ €THAHHS — IIe HE MPOCTO sKaCh MeBHA apu(METHIHA CY-
Ma MOXKJIMBOCTEH, a CKJIaJiHa CTPYKTYpPa, OKpeMi KOMIIOHEHTH SKOi B3a€MHO 0OYMOBIIOIOTH OJMH ofgHOoro. Ha Hamr
TIOTYISIL, 3MICT JAHOTO MpaBa BKIIOYAE B ceOe Taki eneMeHTH (MOXKIUBOCTI):

— MOJHCTUBICMb NOGEOIHKU JTA€ 3MOTY JIIITH CYO’€KTY Ha BIACHHH PO3CY/ L1010 CTBOPEHHS 00’ € IHAHHS TPoMa-
JISIH, BCTYIIy Y BXKE iCHYIOUi 00’ €IHaHHS T'POMaJsiH a00 yTpUMYBATHUCS BiJ BCTYITY, OpaTH y4acTh y iX DisUTBHOCTI Ta
BUXOAY 3 HHX;
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— MOJNCIUBICINb KOPUCMYBAHHA HAJTAHUMH OJaraMu, sIKi 3aI0BOJIBHSIOTH IHTEPECH CY0 €KTa B MEKaX peaizariil
00’ e ITHAHHSIMY TPOMAJISH iX I[iJIeH Ta 3aBIaHb;

— MOJICIUBICMb UMasamuy Bl OPTaHiB IEPKaBHOI BJIAJU Ta 1HIMUX CYO’€KTIB CYCIHIJIBHOTO JaIy, OCaJOBHX
0Ci0 yTpUMYBAaTHCh BiJl BTpy4aHHS, 3J1aTHOTO OOMEKYBaTH MpaBo Ha cBOOOIY 00’ €THAHHS;

— MOJMCTUBICTND 386epmamil ¢ 3 3axucmom TpaBa Ha cBOOOIY 00’ €IHaHHS y BUMAJIKy HOPYIIEHHS a00 HEBU-
KOHAHHS IIOTO TpaBa. s 3aXucTy mpaBa Ha cBoO0Ay 00’ €qHAaHHS Cy0’€KT MOKE 3BEPTATHCS IO OpPTaHIiB 3aKOHO-
JIaByOi, BUKOHABYOI Ta CyJI0OBO1 BIaJH.

3a cBoero GopMoIo IpaBo Ha cBOOOAY 00’ €qHaHHA — 1€ Mipa abo o0pas3, crocid, ¢popma MoBEeIiHKH, BUSIBICH-
HS BOJI, IHTEPECIB, MOKITMBOCTEH JIIOMMHY 1 rpoMajsHrHA. OmocepeIKkoBaHa 3MiCTOM Ta CYyTHICTIO KOHCTUTYIIIHHO-
O TIpaBa Ha cBOOOAY 00’ €JHaHHs (JopMa € HAUPYXITUBIIIAM Ta TUHAMIYHHM HOTO KOMIIOHEHTOM. Binnosinarouu Ha
3alUTaHHA, K, SKMM YMHOM BiOyBa€ThcA peaji3allis 03HaueHoro mpasa, opMa 1a€ 3MOTY He JIUIIE 30BHILTHBO OK-
PECIUTH IIe TIPaBo, a i 3HAXOOUTH CBIi IPOSB K MPOLEAYPHO-TIIPOLIECYAT HAN anmapar (To0To BU3HAYCHUH TOPS-
JIOK) BUKOPUCTAHHS Ta 3aXUCTY JIIOAWHOKO Ta TPOMAJITHUHOM HaJIaHUX OJiar JuIs CIiIBbHOT pearizallii ix mpas i cBo-
0071 Ha OCHOBI €IHOCTI 1HTEPECIB y MOPAIKY, BCTAHOBICHOMY KOHCTHUTYIIi€0 Ta 3aKOHAMHU YKpaiHU.

IaTerpyroun 3ar[p0r[0HOBaHi BH3HAYCHHS IpaBa Ha cBOOOJY 00’€THAHHS 3a CYTHICTIO, 3MICTOM Ta (OPMOIO,
MOXHa BHBECTH HOTO IIe(blHlTI/IBHy dopmyny sIK CyO’€KTHBHOTO TIpaBa. Hpu HOMY BHUX1JIHUIM MOMEHTOM IIpH
BI/IleIeHHl JAHOTO MHUTaHHS SK 1 M0J0 OyIb-IKOro cy0’eKTy (Cy0’€KTiB), XTO 1 B SKii (hopMi NOKIUKAHHIA HOTO pe-
ai3yBaTH.

Bigmosigao 1o 4. 1 ct. 36 KOHCTI/ITyui'f VYkpainu npaBo Ha CBOOOIY 00’ €THAHHS HAJICKUTh BUKIFOYHO TpOMa-
nsHaM Ykpainu. Lle gemnio Bigpi3HSI€THCS Bi MOIOKEHbD, 3aKp1HJ‘IeHHX y ct. 20 3aranpHoi aexiaparii TpaB JTIOXUHH,
CT. 22 MiXKHAapOIHOTO TAKTy Mpo TPOMAaSHCEHKI 1 MOMITHYHI TpaBa, cT. 11! KoHBeHIIIT Ipo 3aXHCT IpaB i OCHOBHUX
cBOOO] JIFOUHHM, B SIKHX HICTHCS «IPO KOXKHY JIIOIUHY», HE3aJEKHO Bijl TOTO, € BOHA TPOMAJITHUHOM JIEPXKaBH, Y
AKiil BOHa MIpoXkKBae, abo Hi. Piu y Tomy, mo B cT. 36 KoHctutynii YkpaiHu 3akpilieHo SK 3arajJbHOIIOACHKE Mpa-
BO (IIpaBo Ha cBOOOY 00’ €JHAHO Y TPOMAJICHKI OpraHi3arii), Tak i mpaBo, MpUTaMaHHE TUTBKU TpOMaIsTHaM YKpaiHu
(mpaBo Ha cBOOOAY 00’ €THAHHS Y MOJMITHYHI HapTii).

o x cTocyeTbes iHO3EMIIIB Ta 0Ci0 0e3 rpoMasIHCTBA, SIKi epeOyBaloTh B YKpaiHi Ha 3aKOHHUX MiJCTaBax,
TO BOHH BiAMOBIIHO 110 cT. 26 KoHcTHTyIii YKpaiHH KOPHUCTYIOTHCS MTPABOM Ha CBOOOIY 00’ €THAHHS Tak caMo, 5K i
rpoMajisiHi YKpaiHW, 32 BUHITKAMH, BCTAHOBJICHHMMH KOHCTUTYIi€r0, 3aKOHAMH YH MIXKHAPOIHUMH JOTOBOPAMH
Vkpainu. Hampukian, BoHH HE MOXKYTh OyTH Wi€HaMH MOMITHUYHHX MapTid Ykpainu. BinmnosimHo g0 ctT. 6 3akoHy
VYkpainu «IIpo momituuHi naptii B Ykpaini» Big 5 kBiTHA 2001 p. WICHOM MOJITUYHOI MapTii MOXKe OyTH JIUIIIE TPO-
MaJsHUH YKpaiHu, AKuid BIJIIOBiAHO 10 KOHCTHTyui'l' Ykpainu Mae mpaBo rojocy Ha Bubopax?’. Takuit miaxin y3ro-
JOKY €ThCSI i3 ct. 16 KonBenuii IPO 3aXMCT TPaB 1 OCHOBHHUX CBOOOJ JIIOMUHH, Ji€ 3a3HAYEHO, 110 JICpIKaBH y CBOEMY
HAIliOHAJHHOMY 3aKOHOJaBCTBI MOJKYTh BCTAHOBIIOBATH «OOMEKEHHSI HA TONITHYHY TisUTbHICTh 1HO3EMIIIBY.

IMonoxxeHHs Tpo 0OMEKEHHSI KoJla Cy0’€KTiB KOPHCTYBaHHS IIPaBOM Ha CBOOOMY 00’€THAHHS JHUIIE IpoMas-
HaMH TIEBHOI JIep)KaBU 3HAMIIUIO Miclle He JIUIe B YKpaiHi, a i y KOHCTUTYLISAX TaKUX €BPOMEUCHKUX JepXkKaB, K
Bounrapis (ct. 44)28, lanis (ct. 78), Ipnannis (ct. 40), Itams (ct. 18)29, Makenonis (ct. 20)30, Mongosa (ct. 41),
Oinnmsuais (§ 10), Xopsaris (ct. 43). 3BepTae Ha cebe yBary i Te, IO HEPIJKO B OCHOBHUX 3aKOHAX HOCIA npaBa Ha
cB00Oy 00’€qHaHHA (TpPOMaASHUHA JIep)KaBH) MO3HAYAIOTh K Oenbridui (cT. 27), mokceMOypxi (CT. 26), HIMII
(ct. 9), rpeku (cT. 12). BogHouac € BUTIAAKH, KOJIM Ha KOHCTHTYIIHHOMY PiBHI Cy0’ €KTOM JIaHOTO TpaBa BU3HAHO 5K
JOIMHY, HE3aJIeKHO BiJl TPOMAJISIHCTBA, TaK 1 TpOMaliiHUHA MEeBHOI jaepkaBu. Hampukman, y ct. 29 Koncruryii
CrnoBadunHM BCTaHOBJIEHO: «KokeH Mae mpaBo BUTBHO 00’ €JHYBaTHCA 3 IHIIMMHU 0CO0aMH Yy CIIJIKH, TOBAPUCTBA Ta
iHIN opraHizamii. I')poMaasHd MOXYTh YTBOPIOBATH IOJIITHYHI MAPTii 1 MOJITHYHI PYXH Ta MPOBAJWTH B HHUX
JisutbHICTBY. [1o10HI IPaBOBI MPUMKCH BKIIOUYEHO TAKOX JI0 OCHOBHUX 3akoHiB EcToHii (cT. 48), Uexii (ct. 20). Pa-
30M 3 TUM Y JI€SKUX KOHCTUTYLISX, € MAeThCS Mpo MpaBo Ha cBOOOAY 00’ €IHAHHS SIK MPO MPaBO JOIUHH, HOTO
HOCIH To3HaYaeThes K «koken» (bimopych — ctT. 36, Pocis — ct. 30, CnoBeHis — cT. 42) abo «yci» (YropimuHa —
cT. 63). [HOMI B OCHOBHOMY 3aKOHI JaHEe MpaBo, 30KpeMa B KOHCTUTyLisiX Icmanii (ct. 28), Hinepnannis (ct. 8) Ta
SAnowii (ct. 21), nporonomyeTbes 63 3a3HaueHHs HOro HOCIs.

TakuM YWHOM, TIPaBO Ha CBOOOIY 00’ €IHAHHS 32 3MICTOM OJHI€T KOHCTUTYIII1, IPUIHSTOT Y BIMOBIIHIN Aep-
JKaBi, BIIIHECEHO JI0 MPaB JIOAWHY, 32 3MICTOM 1HIIOT — JI0 TIpaB TPOMAJISH, a B JACSIKHMX OCHOBHHX 3aKOHaX JIaHe Tpa-
BO ccbopMynLOBaHO SIK TIPaBO JIFONWHY 1 IpaBO rPOMaJTHUHA OHOYAaCcHO. Bee 1e ycKkiIaJHIoe MOXKIIMBOCTI y3araib-
HEHO OI[IHUTH XapaxTep JOCIIHKYBaHOTO TIPaBa.

B Vxpaini HOcieM mpaBa Ha cBOOOLY 00’ €JHAHHS € TPOMAISIHN YKpaiHH, a TAaKOXK iHO3eMIIi Ta ocobu 6e3 rpo-
MaJISHCTBA, 110 3aKOHHO NepeOyBaloTh Ha TepuTOpil YKpaiHW, 3a BHHATKOM IpaBa Ha cBOOOAY 00’€IHAHHA Y
MONITHYHI TAPTii, BOHO HANEKHUTH BUKIIOYHO TpoMajsHaM Ykpainu. [Ipu oMy mpaBo Ha cBoOOIy 00’ €THAHHS €
KOJIGKTHBHUM IIPaBOM, TaK sIK MOXKe OyTH peari3oBaHO CHUTBHUMH AiSIMH TPYTH HOCIIB IIbOTO IpaBa, iHAKIIe Kaxy-
YH, [[e IPaBO HEMOXJIMBO Peajli3yBaTH B iHAMBITyaJbHOMY MOPAIKY.

I3 BpaxyBaHHSIM BHUKJIAJEHOTO, HAM BUIAETHCSA, MOKHA 3allPOIIOHYBATH HACTYIHY AC(QIHITHBHY (QOpMyIy
Cy0’ €KTUBHOTO npaea Ha CB06OIIy 00’eTHaHHA: — I[I¢ BU3HAHA Ta rapaHTOBAHA MOXIJIUBICTh KO)KHOTO CTBOPIOBATH
00’eTHaHHS TS CIILJIBHOT peati3allii cBoiX MpaB i CBOOOJ Ha OCHOBI €HOCTI 1HTEPECIB Yy MOPALKY, MexKax, thopmax
i cnoci0, mependavueni Koncrutymieto Ta 3akoHaMu YKkpainu. Take BU3HAYCHHS HO3BOJISIE 3pO3yMITH IIPABOBY MPHU-
pony mpaBa Ha cBoOomy 00’eTHAHHS, OTO Cy0’€KTHO-00’€KTHUH cKiaja Ta (PyHKIIOHAILHE MpU3HaYeHHs. binbIie
TOTO, TAKWH MiAXiJ IIJIKOM BiJIOBiIa€ Ta HAaBiTh 3yMOBIeHH HOpMOIO CcT. 26 KoHcTuTynii Ykpainu, sika nependa-

Yaconuc Kuiscbkoro yHiBepcuteTy npasa * 2011/4 125



KoHcTuTyuitHe npaBo Ta KOHCTUTYLIIMHMIA npouec B YKpaiHi

Jae KOPHCTYBaHHS 1HO3EMIIMH Ta ocobamu 0e3 TpoMajsTHCTBa, 10 nepedyBaloTh B YKpaiHi Ha 3aKOHHUX ITiJCTa-
BaX, TUMHU CaMUMH TIpaBaMy i CBOOOJAMY SIK 1 TpOMaJsIHU YKpaiHu. Anie, 00 He CTBOPIOBATH IUTYTAHUHY HABKOJIO
HaBeJieHol AeiHimii JOIUTBHO ii TOMOBHUTH CIIOBOCIIONYYCHHSIM: 3aCHOBHUKAMU Ta YWICHAMH MOJITHYHUX MapTii
MOXYTh OyTH JIHIIIE TPOMAIIHE YKPaiHH.
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Pe3rome
VY cTarTi po3nIAHYTO MPaBO Ha CBOOOLY 00’€THAHHS K Cy0’€KTHBHE MPaBO, TOCITIIKEHO MPAaBOBY MPUPOIY MpaBa Ha CBOOOLY

00’€eIHaHHA 3a CyTHICTIO, 3MicTOM Ta (opmoIo.
KurouoBi ciioBa: mpaBo Ha cBoOoMy 00’ €qHAaHHS, Cy0 €KTHBHE MPaBO, CyTHICTD, 3MiCT, opMa.
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Pe3rome

B crarbe paccMOTpEHbI IPaBoO Ha cBOOOMY 0OOBEAMHEHHUS KaK CyObeKTHBHOE MPaBO, MCCIIEOBaHa MPaBoBas MPUPOa MMpaBa Ha
cB0OOYy 00BEMHEHHS IO CYITHOCTH, COIEPKAHUIO H (hopMe.
KuiodeBbie ciioBa: n1paBo Ha cBOOORY 00bEAUHEHNS, CYyObEKTHBHOE IIPaBO, CYIIIHOCTh, COAepkKaHue, Gpopma.

Summary

The article exposes the right to freedom of association as a subjective right, studied the essence, content and form of the right to
freedom of association.
Key words: right to freedom of association, subjective rights, the essence, content, form.
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X. B. IPUXO4bKO

XpucmuHna BikmopieHa [Ipuxodbko, kaHOudam
ropuduyHux Hayk, doyeHm, 3agidysady Kaghedpu Aka-
Oemii MyHiyunanbHO20 yrpaeniHHs

KATEIOPISAl «TEXHONOri» B TEOPIi KOHCTUTYUIMHOIO NPOLIECY

[ocTiiiHe TparHeHHs YKpaiHCHKOTO T'POMAISHCHKOTO CYCHUIBCTBA MOMOJATH PO3PUB MiX MPOTOJIOMIEHUMH
KOHCTUTYLIMHUMHU LIHHOCTSIMH — IIPaB 1 CBOOO JIFOJMHU, BEPXOBEHCTBA MIPaBa, MICLIEBOI0 CAaMOBPSILyBaHHS TOLIO,
Ta GAaKTHYHMM CTAHOM iX pealisallii Ma€ JOri9HUM HACII/KOM I1iABHICHHS aKTyaIbHOCTI IPOOIeMH TPOLIE/y PHO-
MPOLECYaTBbHOTO 3abe3neueHHs, (opMati3oBaHOrO B «KOHCTHTYIIHOMY HPOLECi» — MPaBOBOMY SIBHIL iHTepIpe-
TaliHHO CKJIa/IHOMY Ta HEOAHO3HAYHOMY. KOHCTHTYLIlHIIi IPOLeC BUCTYIIAE OIHMM 3 IPABOBHX (hAaKTOPIB i IpaBo-
BUX METOJIiB, €, BIACHE, HPOYECyanbHUM Memooom IPaBOBOTO 3a0e3nedeHHs peanizanii Hopm Koreruryuii Ykpainu,
30KpeMa OCHOB KOHCTUTYLIHHOTO JIady, KOHCTUTYLIHHO-ITPABOBOTO CTaTyCcy OCOOH.

VY cy6’€KTUBHO-IIPAaBOBOMY BUMIipi KOHCTUTYLIHHHIA MPOLEC CKIIAZa€ CUCTEMHY CYKYIHICTb aJTOPUTMIB pe-
amizamii KOHCTUTYIIHHOI IpaBocy6’ €KTHOCTI. B 00’ €KTHBHO-TIPaBOBOMY — KOHCTHUTYIIIHHII TIpoLIeC YSIBISETHCS MO-
IyCOM IOPHIMYHOTO IIPOIECY; PO3DIAAAETHCSA SIK CHCTEMHA CYKYIHICTh IOPHANKO-TIPOIECYabHUX TEXHOJOTIMH,
COIIAJIFHO-IOPUINYHUX MEXaHi3MiB CTBOpeHHS Ta peamizanii Koncturyii Ykpaiau Ta 3akpiruieHIX HEI0 JeMOKpa-
TUYHHUX NPUHIMIIB Cy0’ €KTaMU KOHCTUTYLiHHOrO npasa. [1ix peanizariero Koncrurynii Ykpainu po3ymieTses J10-
TPUMaHHS, BUKOHAHHS, 3aCTOCYBaHHs, TiiymMadeHHs1 Koncrtutyuii Ykpainu. Ilin ropuouxo-npoyecyanvuumu mexto-
JIOIAMU KOHCIMUMYYIIHO20 npoyecy aBTOp PO3yMi€ MOAEPHI30BaHE CUCTEMHE 3aCTOCYBAHHSI TIPOLECYATBHOTO Me-
TOJZy TIPaBOBOTO PEryIIOBAHHS — IPABOBHX 3ac00iB BCTAHOBIICHHS KOHCTI/ITYI_III/IHOI IpoIIeCcyatbHOI IPaBOCYO €KT-
HOCTI Ta YMOB ii peamsauu 30kpema: 1) TPOLECYaTbHIX anHunt 2) mporiecyaIbHUX z[e(bmlum 3) mporecy-
anpHUX MpaB i 000B’s13KiB; 4) MpomecyantbHOl BiAMOBINAIBHOCTI; 5) MpoIecyalIbHUX CTafil i eramiB; 6) mpomuecy-
aNbHUX CTPOKIB; 7) IOPUAMYHOI YUHHOCTI MPOIECyaIbHUX JOKYMEHTIB.

B ymoBax npoBeZieHHS KOMIUIEKCHUX MPaBOBUX pedopM BBaXKAEMO 3a JIOUUIbHE 311HCHEHHS IPYHTOBHOTO CH-
CTEMHOTO aHaJli3y KOHCTUTYLIMHOTO MPOLeCy K PI3HOBUIY IOPUIUKO-TIPOLIECYaTbHUX TEXHOJOT1H, JOCTiIKEeHHS 1X
ocoOnmuBOCTEH 3 MO3UIIIH HAyKH KOHCTHTYIIIHOTO MpaBa Ta CyMIKHIX HayK, HallpaIlOBaHHS 1 pO3pOOKH SKUX T03-
BOJISIFOTh HAJAaTH 00’ €KTHBHOCTI OTPUMAHUX aBTOPOM PE3YJbTaTiB i BUCHOBKIB, IIPOIMIOHOBAHUX MPAKTHYHUX PEKO-
MEH/IaIli{ TI0/I0 YIOCKOHAJICHHSI KOHCTUTYLIHHUX MTPOIEAYP.

Y MeTomoNoTiYHy OCHOBY JOCIiPKEHHSI TIOKJIaIeH1 OmpalboBaHi aBTOPOM HAYKOBO- -JIOKTPHUHAJBHI IT1JIX0/H,
SIKI MalOTh KOHIIENTYa/IbHO-IPABOBY 3HAYYILICTD UL hOPMYBAHHS TEOPii KOHCTUTYLIHHOTO TPOLIECY, @ TAKOXK I0PH-
JUIYHA TIPAKTHKA, 30KPEMA aKTH Koncruryuiitnoro Cyny Ykpainu, HOpMATHBHI IiIXOH 1 TIO3ULII], BUKIA/ICHI B KOH-
CTHTYIIIHO-TIpoIIeCyaTbHOMY 3aKOHOIABCTBI — YNHHUX HOPMAaTHBHO-IIPABOBUX aKTaX Ta MPOEKTax ocTaHHIX. Ciifg
BiJI3HAUWTH, 1110 HAsSBHA MOJCPHI3AIliS MiIXOIIB TIIyMadeHHS <<K0HCTHTyuiI71H0r0 TIPOIIECY» BiHKpI/IBae SIKICHO HOBI
MIEPCIIEKTUBH HOTO PO3BHUTKY, JO3BOJISIE IPOTHO3YBATH MOXKIIMBY CUCTEMAaTHU3aIlil0 KOHCTUTYIIIIHO- NMPOLECYATbHOTO
3aKOHOJIABCTBA 1 IPUKIATHE 3aCTOCYBAHHS KOMILIEKCY KOHCTHTYIHHO-IPOLIECYaNbHUX TeXHOMOriiH. Merta mief
CTaTrTi — JOCHIAMTH KOHCTUTYLIHHO-TpOLeCyalbHI TEXHOJOTIi: BH3HAYMTU TMOHATTSA Ta PO3KPUTHU IX MPaBOBHUU
IHCTpyMEHTapil.

CeMaHTHYHHI acTIeKT PO3MIAIYBAaHUX TEXHOJOTIH BKITIOUAE iX JIEKCHYHE 3HAUCHHS Ta HAYKOBO-IOKTPHUHAIBHE
PO3YMiHHS, & TaKOXX BUKOPHUCTAHHS I[LOTO TEPMIHY-TIOHATTS B TPABOBiH raimy3i 3HaHb. I1i «TEXHOJOTIE» PO-
3yMieTbest: 1) CyKyIHICTh 3HaHb, BIIOMOCTEH PO MOCIIIOBHICTh OKPEMHUX BUPOOHHYHUX OIepalliil y mporeci BUpoo-
HUIITBA YOTO-HEOY/Ib; HABYAILHUH TPEMET, 10 BUKJIAJIAE i 3HAHHSA, BIJOMOCTI; 2) CYKYIHICTh CIOc00iB 00poOKH
M NIepepoOKH MaTepianiB, iHpopMallii, BATOTOBJIEHHA BUPOOiB, MPOBEACHHS Pi3HUX BUPOOHUYMX Olepaliid, HaJaH-
HS TOCTYT Towo!. Y KOHTEKCTI MPaBOBOTO BUMIPY «TEXHOJOTii» BOauaeThCsl HEOOXiTHOW iX ajmamrTaiis 0 KaTe-
TOpiaNbHO-TIOHATIHHOTO PNy KOHCTUTYHIHHOTO mporecy. Lle 3yMOBII€HO crocTepekeHHSAMH SBHOTO CIEKTpa iX
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