Ukmem Anoscam oanibi [Jxxaeados. MNoHATME 1 CYLLIHOCTb OXpaHbl 3eMefb B NPaBOBbIX CUCTEMAX 3apybexHbIX cTpaH

2 Kuuumox T. C. Jlep>kaBHUH KOHTPOJb 32 BHKOPUCTAHHSM Ta OXOPOHOI 3€MENb CUIBCHKOTOCIIONAPCHKOTO MPU3HAYEHHS.
Huc...xaun. ropun. Hayk: 12.00.06 / Tersna Cranicnasisaa Knunmox — Hanionansnuii arpapauii yaisepeuteT. — K., 2007. — C. 43.

3 Ioauuenxos A. K. DKoJOrd4eCKHil KOHTPOJIb: TEOPHUS, NPAaKTHKa MPaBoBoro perymupopanus / A. K. Tonuuenkos. — M.: U3a-Bo
MTI'Y, 1992. - C. 29.

4 TIpo 0XOpOHY HABKOJNMIIHBLOTO IIPUPOIHOTO CEPENOBUIIA. 3aKoH YKpainu Bij 25 uepsusa 1991 p. Ne 1264-XI11 // Binomocri Bep-
xoBHOT Panu Ykpainu. — 1991. — Ne 41. — C. 546-561.

5 Bemesuyokuii /[{. O. PO3BUTOK J€PKaBHOI €KOJOTIUHOI MOMITHKM YKpaiHu B yMoBax miobamizamii. J[uc. ... KaH. IOpUJ. HayK:
25.00.02 / Imutpo Onekcanapoud BeTBuipkuii — AkaaeMis MyHinumnansHoro ynpaeninas. — K., 2010. — C. 26.

6 OcHoBHi 3acamy (cTparerist) JepXKaBHOI €KONIOTiUHOi MomiTHKK YKpainu Ha mepion 10 2020 poky. 3aTBEpIKEHO 3aKOHOM
Vkpainn Bix 21 rpyaus 2010 poxy Ne 2818-VI // Odiniitanii Bicank Ykpainu. — 2011. — Ne 3. — Cr. 158.

7 Tam camo.

8 Bemeuyvxuii J]. O. Brazana mpaus. — C. 112.

9 TIpo onTMMi3alil0 CHCTEMH LIEHTPAJIbHUX OPraHiB BMKOHABYOi Buamu. Ykas Ilpesunenta Ykpainu Bix 9 rpymas 2010 poky
Ne 1085/2010 // Odiniiinumii Bicuuk Ykpaiau. — 2010. — Ne 94. — Cr. 3334.

10 TTorounnii apxiB I'enepanbHoi mpoxyparypu Vkpainu 3a 2011 pik.

Pe3rome

[poanamnizoBaHO Aep>KaBHUIM KOHTPOIB i HANI Y cepi OXOPOHH TOBKIIIS SIK CKJIAJIOBY €KOJIOTIIHOT MOMITHKY YKpaiHu. 3ampo-
MOHOBAHO IIISIXM ONTHUMI3allii CHCTEMH JepKaBHOTO KOHTPOIIO 1 HAMIAAYy y Wil cdepi.

KorouoBi ciioBa: jnepxaBHHMH KOHTpOJIb; HAIIs[; €KOJOTIUHA IONITHKA; AEPXKaBHUH KOHTPOJb 1 HAmLAM y cepi OXOpPOHH
ITOBKIJIJIA.

Pe3rome

OcylIecTBICH aHAITH3 TOCYAAPCTBEHHOTO KOHTPOJISL M HA/130pa B c(hepe 0OXpaHbl OKPYKAOIIEeH Cpe/Ibl KaK COCTABIISIOLICH 3KOII0-
TMYECKOH MOMUTHKU YKpauHbl. [Ipe/uioKeH bl ITyTH ONTHMH3AIUKA CUCTEMBI TOCYAAPCTBEHHOTO KOHTPOJISI U HA[30pa B ATOI OTpaciu.

KiroueBble cj10Ba: rocyapcTBEHHbBIH KOHTPOJIb; HAJ[30P; SKOJIOTMYECKas MOMUTHKA; TOCYAAPCTBEHHBIH KOHTPOJIb U HAaa30p B
cdepe oxpaHbl OKpYKAFOLICH CPEIbL.

Summary

The analysis of state control and supervision is carried out in the field of guard of environment as making ecological policy of
Ukraine. The ways of optimization of the state checking and supervision system are offered in this industry.
Key words: state control; supervision; ecological policy; state control and supervision in the field of guard of environment.
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Ukmem Anoecam oanbli [xaeadoe, kaHoudam ropu-
duyeckux Hayk, Mmnadwulli HayYHbIl CcompyOHUK
UHcmumyma eocydapcmea u npasa um. B. M. Kopeu-
koeo HAH YkpauHsbi

NMOHATUE U CYLLHOCTb OXPAHbI 3EMEJIb B MPABOBbIX CUCTEMAX
3APYBEXHbIX CTPAH

Temoli Hamie# cTaTbd SBIATHCS MOHATHE W CYIIHOCTH OXPAHBI 3€MEb B IPABOBBIX CHCTEMaX 3apyOeKHBIX
cTpaH Ha npuMepe Poccuiickoit eneparun 1 Ykpaussl. Bei0op 3THX CTpaH Ui IPOBEACHUS HCCIIEI0BaHMS 00ycC-
JIOBJIEH ONMM30CTHIO UX PACIIONOKEHHS, OOIIHOCTHIO UCTOPUH (POPMHUPOBAHUS NPABOBBIX MHCTUTYTOB, B TOM UUCIIE
UHCTUTYTa OXPaHbl 3eMelb. TakiKe OIpe/eNeHHbI HHTepec ABIsIeT co00i HBIHEITHEE COCTOSHUE MPaBOBON OXpa-
HBI 3eMeJTb B CTpaHax, KOTOpbIe 0Opern He3aBHCUMOCTh nocie pacrnaga CCCP. Jlannas Tema Oblia BEIOpaHa He CIIy-
YaifHO, TIOCKOJIBKY 3eMJIS KaK MPHUPOIHBIA pecypc 0c000 OXpaHSETCs 3aKOHONATEIhCTBOM YKpanHbl. Tak, KoHcTH-
TyIUsl YKpauHsl B CT. 13 TIacuT, 9To 3eMiIst €CTh COOCTBEHHOCTBIO YKpamHCKoro Hapona. Crares ke 13 Koncrury-
UM YKpauHbl OTHOCUT 3€MJIIO K OCHOBHOMY HAIlMOHAIILHOMY OOTaTCTBY, KOTOPOE HAXOIUTCS MOM 0COO0H OXpaHOi
roCyapcTBa.

3eMIIs IPUHAAIECKUT K OCHOBHBIM IPUPOAHBIM 00BEKTAM U BXOAMT B COCTAB €JUHOM 3KOIOTMYECKO CHCTe-
MBI KaK ee HeOTheMJIeMasi 4acTh.

Hexortopble aBTOpbI paccMaTpUBalOT 3€MJII0 KaK IOBEPXHOCTb, KOTOpAs OXBaTbIBA€T IUIOAOPOAHBIM Ijact
rpyHTa. OH JaeT XU3Hb PACTEHUSM, a Uepe3 HUX BCEMY CyIeMy Ha IUIaHETe, SIBISETCS MECTOM >KU3HU MUKPOMHU-

© Wkmet Anoscat ornbl [xaBagos, 2011

* CrarTs ApyKYyeThCS MOBOK OpHUTiHATY.

Yaconuc Kuiscbkoro yHiBepcuteTy npasa  2011/4 293



ArpapHe, 3emernbHe Ta eKonoriyHe npaso

pa, yHUBEPCAIEHBIM OHONOTHYECKUM HEHTPAIN3aTOPOM 3arpsI3HEHIH. 3eMIIs TaKoKe SIBISICTCS TIIAaBHBIM CPEACTBOM
MIPOU3BOJICTBA B CEJILCKOM U JIECHOM XO03siiCTBE, MPOCTPAHCTBEHHBIM 0a3lCOM JUIS pacceleHus JroAeH, pa3Melte-
HUSI IPOMBIIUIEHHBIX 00BEKTOB, TPAHCIIOPTHBIX MYTEH, MECT OTABIXA, 03IOPOBUTEIBHBIX YIPSKACHUHA A T.IL.!.

Jpyrue aBTOpHI paccMaTpUBAIOT 3eMJTI0 KaKk OoJiee MIMPOKOE MOHATHE: KaK TEPUTOPHATBHO-IIPOCTPAHCTBEH-
Hy10 0a3y (yHKIIMOHUPOBAHHS rOCYAapCTBa B MpeJeax ToCyJapCTBEHHOM IPaHHULIbl; OCHOBHOE HallMOHAIBHOE 00-
rarcTBO, IPaBOBOU PEXKHUM KOTOPOTO IPeAyCMaTpPUBAET IPUOPHUTET, B CPABHEHUHU C IPYTHMHU MaTepUAIbHBIMU U J1y-
XOBHBIMH 00BEKTaMU HaIlMOHAIBHOTO OOTaTCTBAa; OCHOBHOE HAIIMOHAJIBHOE OOTaTCTBO, KOTOPOE MPEAyCMaTpHBACT
ero (opMaJbHO-IOPUANIECKON JIeTaIN3alMy Kak OHOJIoro-reorpauueckoil, 3KoJ0rn4eckoi, pekpeanuoHHoH, je-
4eOHOM, 030POBUTEILHON, UCTOPUKO-KYIBTYPHON U JIPYTOil IICHHOCTH HAITUHZ,

VIMeHHO MHCTUTYT IPaBOBOW OXPaHBI 3eMeIb MPHOOPETACT CETroAHs Bce OoMbIee 3HAUYCHHUS, 0COOEHHO C IIpH-
XOJIOM K BiacTd HOBOTO IIpe3uaeHTa 0cobyro akTyalbHOCTb MPUOOPETAET MHCTUTYT OXPaHBI 3€Melb B CBSI3U C 3a-
SIBJICHUSIMU 00 OCTPOl HEOOXOJUMOCTH OTMEHBI MOPATOPHSL Ha OTUYKJIEHHE 3€MEJIb TOBAPHOTO CEIbCKOX03AHCTBEH-
HOTO Ha3Ha4YeHUS, HOPMHUPOBAHHUS PHIHKA 3eMiIH. OTHOBPEMEHHO ¢ BO3HUKHOBEHHEM CBOOOTHOTO SKOHOMUYECKOTO
000pOTa 3eMeNb CETbCKOX035IHCTBEHHOTO Ha3HAYEHHSI BOSHUKAET HEOOXOJUMOCTh 00JIee XKECTKOTO YPETryITUPOBaHHS
UX OXpaHbl.

CpaBHUTEIHHO NMPABOBOH aHAJIM3 HHCTUTYTA OXPAHBI 3eMENb B 3apYOEKHBIX CTpaHaX IO3BOIUT IPOAHATH3H-
pOBaTh U TMEPEHATHh MO3UTHUBHBIN OMBIT Kak Oosee pa3BUTHIX cTpaH (ctpaHsl EBpomeiickoro Cotroza, CIIA), Tak u
ctpaH, Kotopbie BXxoawiau B coctaB CCCP (ctpansr CHI, mpubantuiickue cTpaHsl).

WHcTUTyT MpaBOBO# OXpaHbl 3eMJIH TECHO CBSI3aH C HHCTUTYTOM IPABOBON OXpPaHbI IPUPOJIBI, SBJISAETCS MPO-
M3BOIHBIM OT Hero. Kak ormedaer M. A. @posioB, IMEHHO B CUCTEME OXpaHbl 3eMeb HauboJiee TIOIHO MPOsABISIET-
sl Hepa3pBIBHAS CBA3b 3¢MEIBHOTO U SKOJIOTHIECKOTO MPaBa, B KOTOPOI 0XpaHa 3eMelb BT co00i JacTh Ooee
LIMPOKOTIO MOHSTUS OXPaHbl OKPY>KAOLIEH PUPOIHON Cperbl?.

OTo yTBEp)KIeHHE HAXOIUT CBOE MOATBEPXKIEHUE B padOTaX APYTHMX YUCHHBIX, Hanpumep I. A. AKCEHEHOK,
KOTOPBI OTMETHJI, YTO «... 3eMJI — HE IPOLYKT YeJIOBEYECKOTO TPyJa, He TOBap, a COCTaBHAas M HEOTheMIIeMas
4acTh [IPUPOABI, OKPYXKAIOLIEH YeI0BeKa IPUPOAHOM Cpenbl.. . »4.

Oxpana 3eMeIb — BayKHasl COCTaBJISIONIAs 3eMeNIbHO-IIPABOBOTO PErYIUPOBAHUSA, H TIOITOMY MOYTH BCE HHCTH-
TYTBI 3eMEIBFHOTO MPaBa OMPEAEICHHBIM 00pa30oM HMEIOT 3eMeNIbHO-0XPAHUTEIBHYIO HAIPABICHHOCTS.

B Teopun 3emenpHOTO mMpaBa HHCTUTYT IPABOBOM OXPaHBI 3eMeNb OBIIT MPEIMETOM HMCCIICTOBAHUS KaK yKpa-
WHCKHUX, TaK U POCCUICKHUX yUeHBIX-IIPaBOBeN0OB. HeoOX0aMMO OTMETHTD, 4TO OOJBIIMHCTBO MOCTYIATOB, KOTOPHIE
OTHOCATCSI K TIPAaBOBON OXpaHe 3eMeJib, ObutH pazpadoransl eme yaeHHeMu CCCP.

Cpemu paboT, MOCBSIICHHBIX ITPABOBOIT OXpaHe MPHUPOIBI, B TOM YHCIIE U 3€METb, CIEAYET OTMETHUTD CIEAYIO-
mmx poccuiickux apropos: B. B. Iletposa, U. O. Kpacnosy, b. B. Epodeesa, K. X. U6parumosa, A. K. M6parumo-
Ba, M. M. bpunuyka; ykpanackux ydensix: B. . Anapetinesa, [1. @. Kynuauua, FO. C. lllemmyuenxo, T. I'. Ko-
BalpuyK, M. A. @pososa u npyrue.

Uro xe mpeacTaBiIseT coOoi mpaBoBasi oxpaHa 3emin? V3ydeHne JaHHOTO MOHSATHA CIEAyeT HadyaTh ¢ UCCIe-
JIOBaHUS MOHATUH «IIpaBOBasi OXpaHa IPUPOJIBI», KIIPABOBasi OXpaHa OKpYKarowLeil cpenp» (Mcxons u3 Lenen JaH-
HOTO HAayYHOTO FICCIICAOBAHUS CUMTAEM HEIeNIeCOO0pa3HBIM IIPUBOIUTH 3[€Ch TE€3UCHI IUCKYCCHH O MPAaBUILHOCTH
(hOpMYITUPOBOK «OXpaHa MPUPOIBI», «OXpaHa OKPYKaIOLIel MPUPOAHOH cpenbl» U T.A. — IPUM. aBTOpa) C JalbHEeH-
MM TIPUMEHEHHEM TAaHHOTO MOHATHS K OOJee CIIeHaIn3HPOBAaHOMY O0BEKTY — 3eMIIe.

B nmuTeparype OTHOCHTENBHO MOHSATHS IPABOBOM OXPaHbI CYIIECTBYIOT PAa3HbBIE B3MVISLIBI U MOJXOBI, KOTOPHIC
MOYKHO Pa3[eIUTh Ha HECKOJIBKO TPYII B 3aBUCHMOCTH OT KOJTMYECTBA COCTABIISIONINX DIIEMEHTOB M UX KOMIIOHOB-
KU. YCIIOBHO Hay4yHbI€ IOAXObI K ONPENEIEHUIO IPABOBON OXpaHe MPUPOAbI MOXKHO pa3leuTh Ha TP TPYIIIbL:

1. IIpaBoBas oxpaHa — 3TO COBOKYITHOCTH OIPEEIICHHBIX Mep, CIIOCOOOB HIIH CPEICTB, KOTOPHIE 3aKPETIIICHBI
B 3aKOHOZIATEIbCTBE.

2. IlpaBoBas oxpaHa — 3TO COBOKYITHOCTH IIPAaBOBEIX HOPM, YCTAHOBIICHHBIA TOCYIapCTBOM 00BEM IIpaB U 00s1-
3aHHOCTEH, MTPaBUIIa IOBEACHHSI.

3. IIpaBoBas oxpaHa — 3TO COBOKYIHOCTb IPAaBOBBIX HOPM M MPABOOTHOIIEHUH, KOTOpble BOSHUKAIOT BO Bpe-
M UX peaNu3aluu.

K mepgoii rpynme yuensix Mmoxkao otHectd 0. C. Illemmydenko, KOTOpbIi, paccMaTpUBaeT MPABOBYIO OXpa-
HY OKpY>Kaloliel cpelibl KaK «CUCTEMY FOCYAapCTBEHHBIX M O0IIECTBEHHBIX MEPONPHUATHI MO yIIPaBICHUIO LIeJIeHa-
MIPaBJIEHHON opraHu3anuen 3Toi cpebl, COXpaHEHUE eCTECTBEHHOI0 KOMILJIEKCA U PaLlMOHAIBHOIO UCIIOIb30BAHUS
MPUPOIHBIX PECYPCOB C IENBI0 OECIIPEPHIBHOTO Pa3BUTHS HAPOIHOTO XO3AHCTBA CTPAHbBI M HA 3TOH OCHOBE MaKCH-
MaJIbHO MOJTHOTO YJOBJIETBOPEHHUS MaTepUAIbHBIX U JYXOBHBIX HYX] dejoBeka»’. OueHb CX0xKKe yOesKeHUs OTHO-
CUTENIbHO NOHATHUS NPaBOBOM OXpaHbl OKpyxaroueil cpensl pasnpenaoor B. JI. Mynrsan, C. C. Koncrantunuay,
®. X. AnuxaHoB, KOTOPHIE IO ATUM MOHSATHEM TaKXe ITOPa3yMEBaIOT COBOKYITHOCTh ONIPEIEIICHHBIX Mep, CPEICTB
i cnoco6oB. Ko BTopoii rpynie yueHbIX MOKHO OTHECTH JIMTOBCKOTO TeopeTuka A. IllapkayckeHne, KOTOpbIil mox
IIPaBOBOM OXpaHOW MOHUMAET 3aKPEIVIEHHYIO B 3aKOHOJATEIbHOM MOPSAKE CUCTEMY MEp IO OXpaHe MPHUPOIBI OT
YHUYTOXEHUS, 00ecIieueHNs e€ paloHaIbHOTO HCIONB30BAHUS U MPHYMHOXEHUS B IEJISIX YAOBIECTBOPEHHS pas-
HBIX HYXJ 0OIlIecTBa B MPUPOAHBIX Oarax, a Takke MpaBoBas OXpaHa MPUPOJIbI CBOAUTCS K yCTaHOBIEHHBIM 00-
1e00s13aTeIbHBIM MIPpaBUIIaM, OOIIIUM MOJEIISIM YeIIOBEIECKOTO OBEICHHS, IPH3BAHHBIX OPTaHU30BaTh OOIIECTBEH-
HOE OTHOIICHUE OTHOCHUTEIILHO MPHUPOJIBI B HY>)KHOM OOIIECTBY HAIPABICHUHU, IPU3BAHHBIX BHECTH B TaHHYIO ce-
py OOIIeCTBEHHON KU3HH OPTaHU30BAaHHOCTh M YPErYIUPOBaHHOCTHS. JlaHHOE MMOHATHE BBIBEACHO YYEHBIM B OTHO-
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IIEHUH TaKoTo MPHUPOIHOTO pecypca Kak Jiec, HO B MOJIHOM Mepe, 10 HallleMy MHEHHIO, MOXKET IPUMEHSTHCSA KaK K
OXpaHe MPUPOABI B IIEJIOM, TaK U K OXPaHE 3€METIb.

Taxxe ko BTopoii Tpyriie oTHOcHTCs poccuiickuii Teopetuk H. T. OcumoBa, mo3umusi KOTOPOH B ITOM BOTIPO-
ce cnenyromas. [IpaBoBas oxpaHa OKpy>Karollei Cpebl — 3TO YCTAaHOBJICHHBIN TOCYIapCTBOM 00BbeM IpaB U 00s13aH-
HOCTel CyOBEKTOB IpaBa Mo OTHOLICHUIO K OKPY>KalolLlel MPUPOJHON cpesie, T.e. 9TO MpaBujla MoBeneHUs, 00s13aH-
HOCTH JJIs1 BCEX WICHOB O0MIECTBA, BHIIOIHEHHE KOTOPHIX HCKIIIOYAaeT HAPYIICHHE YKOJOTHICCKOTO PAaBHOBECHS B
TpoLecce MPUPOAOIIONIB30BaHNS U TEM CaAMbIM HE MPUBOIUT K HETATUBHBIM MOCIIEICTBUIM .

K 370i1 ke rpynne moxHo otHecT 1 E. H. Konotunckyto, B. bke3nHckoro, KoTopsie o JaHHBIM MTOHITHEM
MOHUMAIOT COBOKYIHOCTh IOPUAMYECKUX HOPM, KOTOpBIE MPUHATHI TOCYAapCTBOM U HallpaBlieHbl Ha OXpaHy IpHU-
pOIBL.

K tpetbeii rpynne yueHHbIX HE0OxoauMo oTHecTH B. B. TleTpoBa, KOTOpBIH o1 IpaBOBOM OXpaHO MPUPOIBI
(okpyxaro1ei npupoJHOH cpe/ibl) TOHUMAET COBOKYITHOCTh YCTAHOBJIEHHBIX TOCYIapCTBOM IPABOBBIX HOPM U BO3-
HUKAIOIIMX B pe3yibTaTe UX peajn3alliy MPaBOOTHOLICHUH, HANPABICHHBIX Ha BBINOJHEHHWE MEPONPHUSITHH MO
COXPAHEHHIO ECTECTBEHHOU Cpefbl, palOHAIbHOMY HCIOIb30BAHUIO U BOCIIPOU3BOJCTBY IMPHUPOIHBIX PECYPCOB,
O3/I0pOBIIEHUIO OKpY’KalOIIed yesloBeKa >KM3HEHHOW cpelbl B MHTEpecax HACTOAIIEro W OyayLIero MOKOJEHUH
JIIOIETS.

Kak Obu10 OTMEUEHO paHee, MHCTUTYT OXPaHbI 3€Mellb ABJSETCS MPOU3BOAHBIM OT MPABOBOW OXpaHbI MpH-
POIBL

UtoObI MONTBEPANTE JAHHBIN TE3KC, MPUBEJECM HECKOJIBKO ONPESIICHUI PaBOBOI OXpaHbI 3eMellb, pa3pado-
TaHHBIX YUYEHHBIMU-IIPABOBEAMHU B pa3HOE BpeEMSI.

Tak, 1. O. KpacHoBa npaBoByI10 OXpaHy 3eMelb U 3alUTy IpaB Ha 3eMJII0 pacCCMAaTPUBAET B COBOKYITHOCTH U
oTpezieTsieT cruexyonmM oopasom: «IIpaBoBas oxpaHa 3eMellb U 3aIlIUTa MPaB Ha 3eMIII0 — YCTAHOBIEHHBIE HOPMa-
MU IIpaBa MEphI, HAIIPABJICHHbIE HA MIPEIOTBPALLEHUE AETPAIALIMU, COXPAHEHHUE, YIyUILIEHUE U BOCCTAHOBJIICHHUE 3€-
MeITb, 8 TaKXKe 3aIIUTy MpaB COOCTBEHHOCTH W ITIOJB30BaHUS TPaKAaH W OpraHM3allii, BKIIOYAs TOCYIapCcTBO, Ha
3eMITIONY.

b. B. EpodeeB naer omnpenenenue mpaBoBoil OXpaHbl 3eMelb Yepe3 HOPMAaTUBHOE YCTAaHOBJIEHHWH KOMILIEKCa
npaB 1 0053aHHOCTEH YIIOITHOMOYEHHBIX CYObEKTOB: «IIPaBOBasi OXpaHa 3eMeNb — 3TO OXpaHa WX MPAaBOBLEIMU CpEl-
CTBaMH, T.€. ITyTeM yCTaHOBIICHUSI ITPAB U 00S3aHHOCTEH TI0 OTHOIICHHUIO K 3€MJIC TOCYJapCTBEHHBIX OPTaHOB, TPE/I-
NPUATUH, YUPEKACHUHN U TPaKIaH MyTEM 3allPETOB U TO3BOJICHUH, TyTEM IOOLIPEHNUs 3a00TIMBBIX COOCTBEHHUKOB,
3eMJIEBIIAJIEIBLIEB, 3€MIICIIOIb30BaTENEH, apeHIaTOPOB U HaKa3aHUs IIpaBOHApyIIUTeneinn 0.

[Ipoananu3upoBaB JaHHBIC ONPENCICHUS PABOBOW OXpaHbl MPUPOJBI, HEOOXOAUMO OTMETUTH, YTO BCE OHH
HECYT paluoHajbHOe 3epHO. OHAKO JUIIb OOBEINHUB UX OCHOBHBIE MOJIOKEHHUS, MO)KHO TOBOPUTH O Hambolee
MIOJTHOM OIIpEJeNIEHUH, KaK IIPaBOBOM OXpaHbl IPUPOABI, TaK U MPABOBOI OXpaHbI 3€MEb.

He nmperenyst Ha aOCONIOTHYIO MPABHIBLHOCTh JIAHHOTO YTBEPIKIICHHS, CYUUTAECM, YTO TMOHATHE TIPABOBOM OX-
paHbl 3eMeNb 0053aTeNbHO TOJKHO BKIIIOYATh B ceOs [Ba dIIEMEHTA: MPaBOBbIE HOPMBI M TIPAaBOOTHOIICHHUS, KOTO-
phle BO3HHUKAIOT B IIPOLIECCE Peain3alluil 3TUX IPABOBBIX HOPM. IIpH 3TOM B paBOBBIX HOPMax OTOOpaXkeHa cucTe-
Ma Mep, HallpaBJICHHBIX Ha MPeIOTBpalIeHHE IeTpaJally, COXpaHEHUE, YAyUYIIeHHEe U BOCCTAHOBICHHUE 3E€MEIb,
KOMIUIEKC MPaB U 003aHHOCTEN YIIOJIHOMOYEHHBIX CyObEKTOB, OTBETCTBEHHOCTh 32 X HEHUCIIOJIHEHHE.

Takum 00pa3zoM, moaraeM, 4To Hauboee MOJHO O0TOOpaXKaeT CYIIHOCTh MOHATHS IIPABOBOH OXpaHEI 3eMeTb
Teoperuueckuii moxxon B. B. [leTpoBa, ¢ HEKOTOPEIMHU TOTIOTHEHUSIMH M IPUMEHHAMO K CIICIIHATH3UPOBAHOMY 00b-
€KTy — 3eMIIE.

Hcxons u3 Belle 3a10)KEHHOT0, MOMNBITAEMCS CAaMOCTOATEIBLHO JaTh ONpeieIeHne IPaBOBON OXpaHE 3eMEllb.

[IpaBoBas oxpaHa 3eMellb — 3TO COBOKYITHOCTh YCTaHOBJIEHHBIX TOCYJapCTBOM IIPABOBBIX HOPM, CONEPIKAIINX
CHUCTEMY MEp, HalpaBIEHHBIX Ha NPEAOTBpAIlICHNUE Nerpajaly, COXpaHeHHe, YaydllleHHe U BOCCTAHOBJIEHHE 3€-
MeITb, a TaKXKe KOMILIEKC MPaB U 00S3aHHOCTEH YIIOITHOMOYEHHBIX CYOBEKTOB, OTBETCTBEHHOCTD 33 UX HEHCIIOIHE-
HUE ¥ BO3HUKAIOMINX B PE3YJbTATE UX PEATN3AINN MPABOOTHOIICHUH.

Taxum 006pazoM, IPUXOJUM K BBIBOAY O TOM, YTO OXPaHa 3eMeJIb OCYIIECTBISAETCS KaK Ha PETyISTUBHOM, TaK
U Ha OXPaHMUTEIBHOM YPOBHE peaiu3aluy MPaBOOTHOLIEHUH.

C ropuanueckoil TOUYKH 3pEHUs MPABOBYIO OXpaHy 3€MeJIb HY)KHO pacCMaTpUBaTh KaK: OTAENIbHBIN MHCTUTYT
3€MEJIbHOTO MpaBa M 3aKOHOAATENbCTBA; OAWH U3 ONPECISIIOIINX MPUHIMIIOB 36MEJBHOTO MPaBa; IOPUANUECKYIO
rapaHTHIO B [IPAaBOBOM MEXaHM3ME 3alIUThl 3eMEJIbHBIX MIPaB; CUCTEMY IOPUAMYECKUX 00S3aHHOCTEH YYaCTHUKOB
3eMEeIbHOTO MTPaBOOTHOIICHHS;, DIIEMEHT IIPABOBOTO PEKUMa 3eMellb; (POpMY yIpaBlIeHIESCKOU JISATEIIEHOCTH B Ce-
pe UCTOIb30BaHMs, BOCIIPOU3BEACHHS U COXPAHEHHUSI 3EMEJIb; COBOKYITHOCTh IOPUANYECKUX MPOLEAYP C COOTBETCT-
BYIOLIUMH CTAIUSAMH U dTalaMH.

Ucxons u3 BblIIe U3JI0KEHHOTO, MOXKHO pacCMaTpUBaTh OXpaHy 3€MeJb B IIUPOKOM U Y3KOM MTOHHMAaHUH.

Heo0xoaumo cornacutbes ¢ MEeHueM M. A. @posrosall, 4To B IMPOKOM MOHMMAaHUM OXPaHa 3eMellb BKIIoUa-
eT B ce0s BeCh KOMIDIEKC PETYIITHBHOTO IMPABOOTHOIICHHS, B KOTOPOM OTIOCPEACTBYIOTCSI SKOHOMHUECKUE, OpraHu-
3aIMOHHBIE, HAyYHO-TEXHUYECKHE MEPhI, HAIIPaBJICHHBIE HAa 00ECIIEYeHNE COXPAHEHUS 3eMelb U X SKOHOMHOE, pa-
UOHAIbHOE, 3()(peKTHBHOE HCIIONB30BAHNUE.

Ocy1iecTBiIeHHE ITUX MEP MPOUCXOIUT C MOMOIIBIO FOCYAaPCTBEHHO-BIACTHOTO BIMAHUS Ha MOBEICHUE y4a-
CTHHMKOB 3€MEJIBHOTO TPAaBOOTHOIICHUS. TakuM 00pa3oM, MOXKHO TOBOPUTH O CYIIECTBOBAHHU CHCTEMBI MTPABOBBIX
Mep, Kak (pOpPMbI IOPUINUECKON peain3allii SKOHOMHUUECKHUX, HAYYHO-TEXHUYECKUX, OPTraHU3allMOHHBIX MEPOIpHU-
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stuii. B TO e BpeMsi CyIeCcTBYET OTHOCUTEIBHO CaMOCTOSATEIbHAS TPYIINa MEp MO OXpaHe 3eMelb — IIPaBoBas 0X-
paHa 3eMelb, KOTopasi U MpeACTaBIseT co00il y3Kkoe KOHKPETHO-IOPUINYECKOE TIOHUMAaHUE OXPaHbl 3eMeJb.

To ecTb COBOKYITHOCTh SKOHOMUYECKHX, HAyYHO-TEXHUYECKIX, OpraHU3allMOHHbBIX MEp, HAallpaBIE€HHBIX Ha pa-
[IMOHAJBHOE, IKOHOMHOE, Y3(P(PEKTHBHOE UCIIOJIL30BAaHKE 3E€MEITb, TIPEIOTBpAIIeHHE UX HEOOOCHOBAHHOTO U3BSITHS,
3allMTa OT BPEAHOTO aHTPOIIOTEHHOTIO U IIPUPOJHO-CTUXUIHOTO BIHSHHUSI, BOCIIPOU3BEACHNE U MOBBILIEHUE TIOI0-
ponus TpyHTOB, 00ecnedeHne 0COOEHHOCTE! IIPAaBOBOTO PEKIIMa 3eMeNb Pa3HBIX KaTeTOpHil IO IeTICBOMY Ha3Hade-
HUIO TIPECTABIISET COXpaHeHHE 3eMellb (OXpaHy 3eMellb B IIMPOKOM MTOHUMaHHH), KOTOPBIE, Oyydr ONOCPENCTBO-
BaHHBIMHU B IPaBOBOH (opMe (3aKperuieHo B MPaBOBOM HOpME) M MPABOOTHOIICHHE, KOTOPOE BO3SHUKAET MPH pea-
JM3alUH 3TUX Mep, IPHOOPETaeT CBOUCTBA MPABOBOM OXPaHBI 3€METIb.

OxpaHa 3eMJId KaK IIPUPOJHOTO pecypca OJHOBPEMEHHO €CTh U OXPAaHOW MPABOMOYHOCTEH BIIAJENbIIa 3EMIIH
1 3eMJIENIOIB30BATENs, IOCKOJIbKY TaKW€ IPABOMOYHOCTH BO3ZHUKAIOT KIMEHHO OTHOCHUTENBHO 3€MJIM KaK IIPUPOIHO-
TO pecypca U Kak 00beKTa PaBOOTHOILIEHUS MCIIOJIb30BaHMs 3€MeJIb Ha Pa3HbIX IPABOBBIX TUTYIAX.

Takum 00pa3oM, MPUXOIUM K BBIBOY O TOM, YTO IEJIbI0 TIPABOBOW OXPaHbI 3eMEIlb SBIISETCS pealn3alus mnpa-
BOBBIX HOPM TakUM 00pa3oM, 4TOOBI 00ECIEUnTh TaKoe COCTOSIHUE MTPABOOTHOIIEHHI, KOTOpoe Obl ClIocoOCTBOBA-
JIO0 paluOHAIEHOMY, SKOHOMHOMY, 3()()eKTHBHOMY HCIONB30BAHUIO 3€MEJb, UX YIYUIICHAIO W BOCCTAHOBICHHIO,
MIPEIOTBPAIEHHUIO UX ACTPaJAlliY, 3arPsI3HEHNS] HHOTO HETaTUBHOTO aHTPOTIOTEHHOTO BIUSHUSI.

Ucxons U3 aHann3a NOHATHA IPABOBOW OXpaHbI 3eMEJIb U €€ LeJIeH, ONPEaeINM COlep KaHKe PaBOBOM oxpa-
HBI 3eM€JIb, KOTOPOE COCTOUT U3 YEThIpeX 00S3aTeNbHbBIX, [10 HALllEeMy MHEHHIO, JJIEMEHTOB:

1. O6beKTa OXpaHsbl;

2. COBOKYITHOCTH MPAaBOBBIX HOPM (MIPEAyNPEIUTEIbHBIX, 3aPETUTENbHBIX, BOCCTAHOBUTEIBHBIX, KapaTelb-
HBIX, [IOOLPUTENBHBIX);

3. OTBETCTBEHHOCTH 3a HapyIICHNE 3TUX HOPM, BO3MEIIEHHUS BpeAa, MPUINHEHHOTO 3eMJIe;

4. KoHTpoJs 32 COCTOSHHEM 3eMelb U COONIOIEHNEM TpeOOBaHU 10 OXpaHe 3eMellb.

OOBeKT OXpaHbl, Ha TIEPBEII B3MIAA, OYEBUACH — 3eMJIL. B TO e BpeMst HEOOXOANMO OTMETHTB, YTO «3EMILSD)
— MOHSTHE OYEHb HNIMPOKOE (TJTaHeTa 3eMJls, 3eMENbHBIN YYacTOK, TEPPUTOPHUS CTPaHBI, I0YBa U JIp.), YTO IOPOXK-
JTaeT HEOJHO3HAYHOCTH OMpeeseH s 00beKTa OXpaHbl.

B 1opunnueckoil Hayke CylIecTByeT MHEHHE, COIIACHO KOTOPOMY IIPaBOBOM OXpaHe MOJIEKUT JIMIIb BEPXHUH
TUTOIOPOTHBIN CITOM — ITOYBA, B OCTAILHBIX CIy4YasX OXpaHe MOUICKHUT 00BEKT, KOTOPBIN pacrojaraeTcs Ha JaHHOM
3eMeJIbHOM Y4acTKe, IPUMEPOM MOXET OBITh Jiec, BonoeM, (iopa, dhayHa u T.1.

C Takoif mo3uLuel Heb3s COIVIACUTRCS, UCXO/ U3 CIEAYIOIIUX paccyKeHui. Bo-nepBbIX, IpaBoBas oXpaHa
3eMellb 3TO COCTABIISIONIASI TIPABOBOM OXPaHBI MPUPOABI B 1eJIOM. BO-BTOPBIX, HENb3s1 OXPAHSTH TOJIBKO OUH 3Je-
MEHT 3€MJIY, HallpUMep I0YBY, OTAEIBHO OT PAcIOJIOKEHHBIX Ha HEM pacTeHui, BonoeMoB. Tak, IIefblo orpaHuye-
HUSI Ha BEJICHUE XO3SMCTBCHHOU NESITENEHOCTH B MPHOPEKHBIX OTPAaHHYUTENBHBIX TTOJI0OCAX, €CTh KaK 3aIlUuTa BO-
JloeMa, TaKk OJIHOBPEMEHHO M 3allluTa 3eMelb BogHOoro (poHma. B Toxxe BpeMsi HEOOXOAUMO 3aMETHTh, YTO 0COOCH-
HOCTb 00BEKTa, PACTIONOKEHHOTO Ha KOHKPETHOM 3€MEJIbHOM y4acTKe, ABJISIETCS ONpeAessomuM (HakTopoM ycra-
HOBJIEHUsI TOCYAapCTBOM MEp IO €r0 OXpaHe.

Takum 00pazoM, 0OBEKTOM TPABOBOH OXpaHU 3eMeb SBIISCTCS 3eMJIS B IIEJIOM KaK MPUPOIHBINA 0OBEKT, a He
TOJIBKO €€ COCTABIIAIOIINE YACTH.

HexoTtopbsle aBTOpBI BBIAEISAIOT OTAEIBHBIA 3JIEMEHT OXpaHbl 3€MeNb — MPABOBYIO OXpaHy IUIOAOPOAHBIX 3e-
Menb. [Ipu 3ToM BBIIEISIOTCS TP OCHOBHBIX HANPAaBICHUS TAKOW MPAaBOBOM OXpaHBI: IEPBOE HAMPABICHHUE — MPH-
OpHUTET UCTIOIB30BAHUS TUIOJOPOAHBIX 3eMeIb OCHOBHBIM HX MOTPEOUTENEM — CENbCKUM X03HCTBOM; BTOPOE — 3a-
KITFOYaeTCs B HEOIYIICHUHN 3aCOJICHUS, 3a00Iad4iBaHIsL, 3arPS3HEHIS, YPO3UH U APYTHX IPOLIECCOB, KOTOPHIE YXYII-
IIAF0T COCTOSIHHE TPYHTOB; TPEThE — 3aKIIFOYASTCS B IPABOBOM 00ECIICYCHHH BOCCTAHOBJICHUS TIOBBIIICHUS TUIOJ0-
POIHOCTH TPYHTOB!2.

[pyrue y4yeHHbIe TOBOPAT O TOM, YTO TEPMHUH IIPaBOBas OXpaHa 3€Melb MOXET B IOJIHON Mepe OTHOCUTHCA
TOJILKO K TE€M 3eMJISIM, KOTOPBIE HE UCIIOIB3YIOTCS, B OCTAJIBHBIX CIIyYasX pedb MOXKET UJTH JIUIIb 00 UX PalliOHAIb-
HOM HCIIOJIb30BaHUM 3.

PanmonanbpHOE HCIIONB30BaHKE M OXpaHa 3eMeJlb UMEIOT JIBa aclleKTa: OXpaHa 3eMellb OT 3arpsi3HeHHs 0TX0/1a-
MU TPOMBIIIUIEHHOTO MPOU3BOJICTBA; OXpaHa 3€Meb OT WCTOIIEHUS, NX BOCCTAHOBJIEHHE, PAIlIOHAJILHOE BEJCHUE
CEJIbCKOTO X031 CTBA.

Crenyer cormacutscs ¢ MEeHHeM H. U. KpacHoBa, KOTOpoe OBLITO BBICKa3aHO UM OTHOCHTEIBFHO ITPABOBOH OX-
paHBI IPUPOJIBI, HO BIIOJHE MPUMEHUMO K IIPABOBOM OXpaHe 3eMelb, O TOM, YTO NMPABOBAsi OXpaHa 3eMJIM UMEET JIBE
OCHOBHBIE ()OPMBI — KOHCEPBAaTUBHYIO OXPaHy, T.€. 3alpelleHNe WIH OTPAHUYCHUE MOJIb30BaHMS ONpeeIeHHBIMU
3eMJISIMU B LI€JIIX OXPaHbl OT aHTPOIIOTE€HHOTO BO3IEHCTBHS (3€MJIM 3alIOBEAHUKOB U T.11.), U OXpaHy B IIpoLiecce Hc-
MOJIb30BAHUS 3€MeJIb, T.€. 00ECIIEUeHNE UX PAIIMOHAIFHOTO UCIIOIB30BaHMS.

[TonBoast UTOT HAIIETO UCCIIE0BaHUS, IPUXOANUM K CIEIYIOIINM BBIBOAAM:

1. ITpaBoBas oxpaHa 3eMellb — 3TO COBOKYITHOCTb YCTaHOBJIEHHBIX TOCYIapCTBOM IPABOBBIX HOPM, COIEpIKa-
X CHCTEMY Mep, HalpaBJICHHBIX Ha MPEAOTBPAILEHNE AETPadaliy, COXPAaHEHHUE, YITyUIlIeHHEe U BOCCTAHOBIICHUE
3eMeJlb, a TAK)KE KOMIUIEKC MPaB U 0053aHHOCTEH YIOTHOMOYEHHBIX CyObEeKTOB, OTBETCTBEHHOCTD 38 MX HEUCIIOJN-
HEHHE U BO3HUKAIOIIMX B PE3yJbTaTe UX Peau3aliy NPaBOOTHOILIEHHH.

2. OxpaHa 3eMelb OCYIIECTBISIETCS Ha PEryIATHBHOM M Ha OXPaHUTEIbHOM YPOBHE pealli3aliy MPaBOOTHO-
LIEHUH.
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3. ConeprkaHue MPaBOBOIl OXpaHBI 3eMENIb COCTOUT M3 YETHIPEX IEMEHTOB: OOBEKTa OXPaHBl; COBOKYITHOCTH
IMPaBOBBIX HOPM; OTBETCTBCHHOCTH 3a HAPYHICHUC 3TUX HOPM, BOSMECIICHHUA Bpeaa, IPUINHEHHOI'O 3EMJIC; KOHTPO-
TSI 32 COCTOSIHHEM 3€MEllb U coONoieHreM TpeOOBaHU 110 OXpaHe 3eMeb.
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Pe3rome

V crarTi BinoOpakeHO HaMaraHHs aBTOpa IPOBECTH MOPIBHIIBHO-TIPABOBUII aHAJI3 TEOPETHYHOTO IHCTUTYTY IPABOBOI OXOPO-
HU 3eMenb B nepxaBax CHJL Ha mpuxitazi Pociticekoi ®enepartii Ta Ykpainu.
Kitro4oBi ci10Ba: 0x0poHa 3eMenb, 3eMIICKOPHCTYBaHHsI, 0XOPOHA HABKOJIMIIIHBOTO CEPENOBUIIA, IerpajalLlist, KOHCEpBaLlis 3eMIIi.

Pe3rome

B nanHOI cTathe 0TOOpaXkeHa MOMBITKA aBTOPA IIPOBECTH CPABHUTENHHO-IIPABOBOI aHATIN3 TEOPETHUECKOTO acleKTa HHCTUTYTa
paBoBOi oxpaHbl 3eMenb B ctpaHax CHI™ Ha mpumepe Poccuiickoit @enepanyu U YkpauHsl.
KiroueBblie cj10Ba: oxpaHa 3eMellb, 3eMJICNIONb30BaHKE, OXPaHa OKPYKAIOLEH cpeabl, Jerpafanus, KOHCEpBalys 3eMIIH.

Summary

The attempt of author to conduct the comparative-legal analysis of theoretical aspect of institute of legal safeguard of earths in
the countries of the CIS on the example of Russian Federation and Ukraine is represented in this article.
Key words: land’s preservation, land tenure, preservation of the environment, land’s degeneration, land’s conservation,
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3EMJI, LLIO NMOTPEBYIOTb BIOHOBIEHHSA, IK HOBA KATEIOPIA 3EMEJIb YKPAIHU

OnHMM 3 TOJOBHMX NPUHIMIIIB, Ha SKOMY 0a3y€eThCs MPaBOBE PETYITIOBAHHS 3€MENbHHUX BiIHOCHH B YKpaiHi,
€ TIOZIUT BCIX 3eMellb Ha KaTeropii B 3aJIe)KHOCTI Bij 1X MIJTOBOTO MpH3HaYeHHS. BinmosigHo 10 cT. 19 3emensHOr0
KoziekCy Ykpainu! 3emuti YKpaiHHM 3a OCHOBHHM LTHOBHM ITPU3HAYCHHSAM IOXUIAIOTHCS HA Taki Kareropii: 3emii
CLIBCHKOTOCIIOAAPCHKOTO MIPU3HAYCHHS; 3eMJIl AKHUTJIOBOI Ta IPOMAACHKOI 3a0y/J0BU; 3eMJIi IPUPOTHO-3aMI0BITHOTO
Ta 1HIIOTO NPUPOAOOXOPOHHOTO MPU3HAUYEHHS; 3¢MJI1 0310pPOBYOT0 NPU3HAYEHHS; 3eMJIi peKpealifHoro MpU3HaueH-
HS; 3eMJI1 1CTOPUKO-KYJIBTYPHOTO MPU3HAYSHHS; 3eMJIi JIICOTOCIOAapChbKOTo MPH3HAYEHH; 3eMJIi BOAHOTO (oHIY;
3eMJIi TIPOMHUCIIOBOCTI, TPAHCHIOPTY, 3B'A3KY, CHEPTeTHKH, 0OOPOHM Ta IHIIIOTO MPU3HAYCHHS.
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