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Pe3rome

CTarTIO IPUCBAYEHO aHAi3y MPOBIAHUX TEOPETHYHHUX HANPALIOBAHb JOCTIJHHUKIB y cepi M>KHAPOIHO-IIPABOBOTO PETYITIOBAH-
Hsl IPOLIECIB JIeTaabHOI Ta HeJlerajabHOI Mirpaiii, BAOKpEMIICHHS IEPCIEKTHB AJIsl [TOAANBIIOr0 JOCIiIKeHHs i€l cdepu.
KurouoBi ciioBa: Mirpariis, HeleranpHa Mirpais, MeXaHi3M MDXKHapOIHO-IIPAaBOBOTO PEryTIOBaHHS.

Pe3rome

CTarhs MOCBAILICHA aHAJIN3Y BEAYLIMX TEOPETHYECKUX HAPAOOTOK HcciieoBaTeliell B chepe MexTyHapOIHO-IIPABOBOTO PEryIu-
POBaHUS MIPOLECCOB JIETaIbHON W HeJeralbHON MUTPAIMH, BEIIEICHHIO IIEPCIEKTHB IS TaIbHEHIIIEro NCCIe0BaHus 3TOH chephl.
KnroueBble c10Ba: MHUTpaIys, HeleranbHas MATPAIS, MEXaHN3M MEXKTyHapOAHO-TIPABOBOTO PETYIHPOBAHHS.

Summary

The article analyzes the theoretical developments leading researchers in the field of international legal regulation of legal and
illegal migration, distinguishing the prospects for further research in this field.
Key words: migration, illegal migration, the mechanism of international law regulation.
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cydy

3AKOHOOABYE 3ABE3IMNEYEHHA 3AXUCTY MNPAB KPEOUTOPIB
Y 3APYBIXKHUX AEPXXABAX

OHUM 3 YMHHUKIB 3a0€31eUeHHs CTalor0 PO3BUTKY BITYM3HIHOT EKOHOMIKH € e(DeKTUBHHUH Ta ONepaTUBHUMA
3aXMCT TpaB Ta IHTEpPECiB KPEAUTOPIB MPH MPOBAHKEHHI CIPABH PO HECIPOMOXHICTH (6aHKpyTCTBO). Hecmpo-
MOXHICTh OJIHOTO Cy0’€KTa TOCHOMAPIOBAHHS HE NMOBUHHA BUKJIMKATH HECIIPOMOXKHICTH IHIIMX TOCHOAAPIOFOYHX
cy0’ekTiB. 3 METOI0 YHHMKHEHHS MOMIOHO1 CUTyallil iCHye HEOOXiJHICTh JIOKaji3alii CTaHy HECIPOMOXHOCTI
MEPBICHOTO OOPIKHUKA.

[HO3eMHE 3aKOHOIABCTBO 3 PETYIIIOBAHHS NMUTaHb OAHKPYTCTBA CTABUTH IIepel COO0I0 3aBIaHHS IMIOIO0 OXHO-
YaCHOTO BHPIIICHHS TaKUX MPOOJIEeM sK: 3aXUCT MPaB Ta 3aKOHHHUX 1HTEPECIB KPESAUTOPIB BiJl HEMOOPOCOBICHHUX il
OOpKHMKA; 3aXHUCT MPAB TA 3aKOHHUX IHTEPECiB KPSAUTOPIB Bi HEXZOOPOCOBICHUX il iHIINX KPEAUTOPIB; Ta 3aXUCT
IIpaB Ta 3aKOHHUX iHTepeciB OOP>KHUKA BiJl HEAOOPOCOBICHUX Ail floro kpenuTopis!.

MeTor0 JaHOI CTATTi € OXapaKTEpPU3yBaTH 3aXUCT IPaB KPEAUTOPIB 32 3aKOHOAABCTBOM 3apyOIXKHUX JIEPXKaB.

[TutaHHs 3aKOHOAABUOTO PETYIIOBAHHS MPOIEAYp OaHKpyTCTBAa OyNH MPEIMETOM HAayKOBHX IIpallb, 30KpeMa,
Takux BueHUX, sk: P. I. Adanacres, B. B. Birpsucekuii, B. B. Ixyns, O. I1. TTonuepkopuuii, 6. M. Ionskos,
B. ®. ITomormomyno, M. B. Temokina, M. 1. Titos, E. B. Crapa, I. I1. Ilapuk Ta inmmux. [IpoTte npu oMy He BH-
OKpEMJTIOBABCS TaKUH IHCTUTYT, SIK 3aXUCT MPaB KPEIUTOPIB.

Bapto BiaMiTHTH, 1110 B CBITI YacCTillle 3yCTPIHAIOThCS KPATHU 3 UiTKOIO CIPSMOBAHICTIO 3aXHUCTY TOTO YH iHIIO-
ro cy0’exra npoueaypu 0aHkpyTcTBa. Tak, 3akoHOAaBCTBO Benukoi bpuranii Ta HiMeuunHrn MOXKHA BiJTHECTH JI0
MPEICTaBHUKIB «IIPOKPETUTOPCHKOD» KoHIemmii. [IpaBoBi 3acaiam perymoBaHHA BiTHOCHH HECHPOMOXHOCTI
Opanii Ta CIIIA HaBmaku € THIOBUMH MPUKIIAJIaMHU «IIPOOOPKHUKIBCHKOTOY TTiIXOTY.

Cama Ha3Ba Jpyroi KOHIEMIII{ MPaBOBOTO PETYIIOBAHHS MPOIeTypH OaHKPYTCTBA BKa3ye Ha Te, IO B 3aXUCTI
iHTEpeciB 11 yJacHHUKIB CyTTeBa IepeBara HaJlaeThCsl OOPKHUKY. BimMiHHUME pucaMn «IpoOOpPKHHUKIBCHKOD» CHC-
TEMH 3aKOHOJABCTBA NMPO OAHKPYTCTBO € MPE3yMIIIisi TUMYACOBO{ HEIUIATOCIIPOMOXKHOCTI. 3 I[bOTO MPHUBOY BEIH-
Ka yBara NpUIUIAETbCSA peadiliTauifHiuM MpoLeaypaM, HOPAJOK BBEICHHS SIKUX € CIPOLIEHUM Ha JOCTAaTHBO JIOB-
ruid cTpok. HaBiTh pu HETaTHBHOMY pe3yJbTari HUX MPOLEAYypP BiIHOCHO OOp)KHUKA HE 000B’S3KOBO OYIyTh PO3-
rmoyari JiKBifariiHi 3axoau2. KpiM 1mporo, npu npoOOp»KHUKIBCHKIH CIIPSIMOBAHOCTI 3aKOHOJABCTBa OOP)KHUKY Ha-
JAfOTHCSI MBI Y BUMAAKY YKIAICHHS MHPOBOI YTOMIM.

Hanpuknan, gpaniry3pke 3aKOHOIABCTBO PO OaHKPYTCTBO HAJAE MEPEBary, Mo-mepie, 30epeXeHHIO TiF0Y0ro
HiATNPUEMCTBA, MO-ApYre, 30epeXeHHI0 poOOUNX Micllb Ta, MO-TPETE, 3aJ0BOJICHHIO BUMOI' KPEIUTOpiB3. 3 LOTO
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MOXJIMBO 3pOOUTH BHUCHOBOK, IO 3aKOHOAABYO IEepeBard y Mpolenypi OaHKpPYTCTBa HaIAIOThCs OOPIKHUKOBI.
BinminnicTio 3akoHOmaBcTBa DpaHIlii € 3aKpiruIeHHs iHII[IaTHBY CyIy IIOJ0 OpraHi3allii IeperoBopiB Mixk OOPKHHU-
KOM Ta KpeIUTOpaMH IpH MEPHIMX 03HAKAX HEMIaToCHpOMOXHOCTI. [licns mpoBeneHHs 000B’s13k0BOI IpoLeaypH
3BITHOCTI GoprkHuKa npesuaeHT Toprosoro Cyay NpOIOHye HOro KePIBHUKY PO3IOYATH MEPETOBOPH 3 KPEUTOPa-
MHU. HpOTSIFOM CTPOKY TIEPEroBOPiB, TPH MICAL, Cy10M MOXe OyTH BBECHO MOPATOpiii Ha JesKi 1ii KpeUTOPIB 1110-
[0 MaifHa OOp KHUKA, HE 3BAKAIOYH HA Te, IO CyI0Ba MPOLeaAypa OaHKpyTCTBA HE BIIIKpHUTA.

st mpomoBKeHHS (byHKuloHyBaHH;I OOpKHWKA, 32 HASSBHOCTI MMiJICTaB JJIS IILOTO, CYIOM BBOIHUTLCS MPOIICTY-
pa pecTpyKTypu3aiii. ¥ KOPOTKi CTPOKH KePiBHUIITBO OOPKHUKA Ma€ PO3POOUTH TUIAH MPOJAOBKEHHS JiSUTBHOCTI Ta
3aJI0OBOJICHHSI BHMOT KPEIUTOpPiB a00 MpOoJaTH MiJIPUEMCTBO Ha YMOBax 30€peweHHA HOro sk €KOHOMIYHOTO
cy0’ekta. Y BHUINAJKY, AKIIO KPEOAUTOPIB HE BIAIITOBYIOTH YMOBHU BHUILIATH OOPTiB, OYMHAIOTHCS MpOLEAypH OaH-
KpYTCTBa.

Ha namr momisin, 3a (paHIly3bKHM 3aKOHOIABCTBOM KPEIHUTOPH y CIIpaBaX Mpo OaHKPYTCTBO MAIOTh PiBHUI
MIPaBOBHH CTATyC HE3aJECKHO BiJ XapakTepy IX BUMOT TomIo. JlaHe TBEepMIKEHHS CTOCYETHCS H KPETUTOPiB, BAMOTH
sKuX 3abe3mneyeHi 3actaBoio. Ha Taki BUMOTH HE HapaXxOBYIOTHCS BiICOTKH MICIIS BIAKPUTTS NMPOIEAYpH OaHKPYT-
ctBa. KpiM 116010, 32 paxyHOK 3aCTaBHOTO MaifHa 3aJJ0BOJBHSIOTHCA BUTPATH Ha YIPaBIiHHA OOPKHUKOM.

[IpaBoBe perymoBaHHsl KOHKypcHoro nporiecy B Himeuunni ta Benukiit Bpuranii noGynosaHo Ha 3acagax 3a-
XHCTY IIpaB Ta BpaXxyBaHHS iHTepeciB KpenuTopiB. IIpu npoBeneHHI cyaoBUX Mpoleayp OaHKpyTCTBa HE HaJa€ThCs
mepeBara peopratizalii HeCIIpOMOKHOTO OOp KHHUKA, Yepe3 M0 BiH He MOXKE CKOPUCTATHCS IOYATKOM CYHOBHX IIPO-
Ieayp Ha CBOIO KOPHUCTh. BiTHOCHO OOpKHHKA Ji€ MPe3yMIIIIis HeJ0OpOCOBICHOCTI, BiJMOBIAIBHICTE 32 HOTO
(biHaHCOBI TPYAHOIII MOKJIAIA€THCS HA KEPIBHUITBO. [ 010BHA MeTa, sIKa MOKJIaJIcHa B OCHOBY IPAaBOBOTO PETYIIIO-
BaHHA OAHKPYTCTBa LIUX KpaiH, € SKOMOTa CKOpillle Ta MOBHE 3a/I0BOJICHHSI BUMOT KpeauTopis. Bkazana meta nocs-
raeThCs LIISIXOM MPOBENEHHS JA0BOJII MPOCTOT NPOLEAYPH MPOAaKy MafHOBHX aKTHBIB OOP)KHUKA, HAaBiTh SKIO 1€
MIpU3BEJIE A0 WOTO JIKBiIaIlii.

PeabiniTariitai mponeaypu IpoBOISTHCS TUTBKU 3a 3TO0I0 KPETUTOPIB 0e3 BpaxyBaHHS MPOTHIICKHOI TYMKH
OopkHUKA. Y BUMANKY HE 3r0Jy KPEIUTOPIB Ha BIPOBAIKCHHS TaKHWX M MPOBOIUTHCS ONEpAaTHBHA JIIKBimaIlis
OopxHUKa. TakuM YMHOM, SIK BUJHO, 3aXHCT MPaB KPESIUTOPIB Ta 3aI0BOJICHHS 1X BUMOT JIOCATAETHCS JIMIIE Yepe3
mpoxax abo JIKBiJamiro OOp)KHUKA K Cy0’€KTa eKOHOMIYHUX BiHOCHH. [Ipu 3a10BOJICHHI BUMOT KPEJIUTOPIB I1€-
peBara HaJaeThCsl KPEAUTOPaM, BUMOTH SIKMX 3a0€3M€YeHO 3aCTaBO0, MPU YOMY, Ha 1i BUMOTH HApaxOBYIOThCA
BiJICOTKH Ta BUTPaTH. Y HACTYITHY Yepry HOTaIIal0ThCS CyA0BI BUTpaTH. Jlai sk 3aJOBOJIBHSIOTHCS BCI 1HIIT BUMOTH.

[ooBHUM MPHUHIUITOM, Ha SIKOMY IPYHTYETBCS PETYTIOBaHHSI BITHOCHH HECTIPOMOXKHOCTI y Benmkiit bpuranii
€ 3anpOoBaDKCHHS €(hEKTUBHUX CYIOBHX MPOIETYp 100 OOp)KHUKA B iHTepecax ioro kpeautopis4. Ilpu 1mpomy,
Ba)XJIMBE MiCIIe TTOCIal0Th JOCYIOBI MPOIIEAYPH BPETYIIOBAHHS CIIOPIB MiXK IOTEHIIIHHUM OOP>KHUKOM-0aHKPYTOM
Ta oro kpexuTopamu’. OCHOBHHUM 3ac000M BPETYIIIOBAaHHS HECIIPOMOXHOCTI 3@ aHIIIHICHKUM 3aKOHOJJABCTBOM € HE
KOHKYPCHI IPOLEeNypH Y BUIISAAI IPOJaKy MaiiHOBHX aKTUBIB OOp)KHHMKA YaCTHHAMH, a MPOAAX BCHOTO MiAMPHEM-
cTBa A 30epeKeHHsa Horo TexHojoriuHoi mimicHocti. [{o pedi, JaHe MONOKEHHS OpUTAaHCHKOTO 3aKOHOIABCTBA
[IKOM MOXITMBO IEPEeHHATH W HAI[lOHANBFHUM 3aKOHOMABIEM. Tak, mepml HiK po3IodYaTd peaji3amiio MaiHa
OOp)KHWKA, SKOTO BH3HAHO OAHKPYTOM, CIIiJ B MEPITy YEepry OTOJOCHTH HOTO MPOAaX SK IIIICHOTO MaiHOBOTO
KOMILJICKCY.

Be3cymHIBHO iHTEpecH KpeIUTOpiB MOBUHHI MaTH OIBIIMI IPIOPUTET HiX A0 6opxHUKA. OfHAK, 3aI103HYCH-
Hs noceiny Himeuunnu ta Benukoi bputasii npu npuifHATTI NEPIIOr0 BITYU3HAHOTO 3aKOHY MPO OAHKPYTCTBO HE
MIPUHECIIO BarOMUX IO3UTUBHUX Pe3yJbTariB. BusHaHHS Gop)kHMKA OaHKPYTOM 3a MPOKPEIUTOPCHKOI0 CXEMOIO pe-
TYIIOBaHHS BIJHOCHH HECIIPOMOXXHOCTI HETAaTWBHO BIUIMBaE W Ha Horo KpemurtopiB. Tak, Mpu 3acTOCyBaHHI
TKBIJAMIHHUX MPOIETYp Ta 3aXOMIB MO0 peaiizamii MaliHa OOpYKHUKA KPEAUTOPH MAKOTh IIIAHC OTPUMATH 3HAYHE
3aJI0BOJICHHSI CBOIX BHUMOT. 3 iHIIOTO OOKY, BIPOBA/DKEHHS peabimiTamiiHuX Mporeayp A0 OOp)KHHKA Hagae MOX-
JIMBICTH 30€perTH Horo At MaiOyTHHOTO CIIBPOOITHUITBA. | 0JIOBHUM 3aBIaHHSAM, BUKOHAHHS SIKOTO Ma€ 3a0e3edy-
BaTH MPaBOBE PETYNIOBaHHS KOHKYPCHOTO MpOIIecy € 30alaHCyBaHHs 3aXHCTY MPaB Ta IHTEPECiB K KPEAUTOPIB, TaK
1 OopxHUKIB. JIOCATHEHHS TaKOi METH MOXKE 3a0€3IMEUNTH BITIOBIIHA 3aKOHO/IaBYa KOHCTPYKIIis, sSika O o€ IHyBana
B 001 O3HAKH SIK «IIPOGOPKHUKIBCHKO, TAK i «IIPOKPEXUTOPCHKOD CHCTEM PEryIIOBAHHS POLEYPH GaHKPYTCTBA.

Cucrema TPABOBOTO PETYJTIOBAHHST BiTHOCHH HECIIPOMOKHOCTI, III0 TPYHTYETHCS HA MTOEIHAHHI JBOX OCHOB-
HUX BKa3aHUX KOHIETIIIH, € O1TbII €(heKTUBHOIO Hi’K KOXKHA 3 HUX. [ OJIOBHUMU i1 3acajiaMu € BiJICYTHICTb SIBHUX I1€-
peBar y KpeauTopis Ta 6opxkHuKa. Uepes 1e Taky CHCTEMY MOXKHA Ha3BaTU IOMipKOBAHOIO.

[IpuxItagomM MOMipKOBaHOI CUCTEMH MOXKHA BU3HATH 3aKOHOAaBCTBO KaHanu. OCHOBHUM HOPMAaTUBHUM aKTOM,
SIKUM PETYIIIOIOTHCS BIIHOCMHU HECIIPOMOXKHOCTI B Lii KpaiHi € 3akOoH npo OaHKPYTCTBO 1 HEMJIATOCIIPOMOXKHICTD
1919 p. 3 momanpImuMH TOTpaBKaMu. TakoX AifOTH B Wil cdepi Ie ABa 3aKOHHU — 3aKOH IIPO YTOIU 3 KPEAUTOPaAMHU
KOMIIaHi#, mpuidHATHiA y 1933 p., Ta 3aK0H PO JIIKBIAAIII0 Ta pecTpyKTypu3amito. OCTaHHIN 3aKOH 3aCTOCOBYETHCS
Jto OaHKIB 1 CTPaxOBUX KOMITaHiH.

Kanaacekum 3akoHOM Mpo OAHKPYTCTBO 1 HEMJIATOCIPOMOXKHICTh Mepea0aueHO MOXKIUBICTh MMOJAHHS 3asBH
PO BIAKPUTTS NpOLEaypH OAaHKPYTCTBA K KPEAUTOpaMH Tak i camMuM OopskHUKOM. [1pu 3BepHEeHHI OOp)KHUKA Ho-
ro MaifHO MOke OyTu nepeaaHo O(biuiﬁHOMy nikBinaropy. Takox 60p>KHHK Mae IpaBo 3BEPHYTHUCH 10 erZ[I/ITOpiB 3
nponommem peCpr1<TprI3a].[ll 6opry. Kpexuropam morpiGHO 0BECTH iCHYH09Y 3360pFOBaHICTL y po3Mmipi OB
HDK OJHI€T THCSYI 1071apiB Ta (akT BYMHEHHs COPIKHUKOM OJHi€i a0 JeKinbKa JIii, 10 1ar0Th MiACTaBH [UIs [IOpY-
IIEHHS CIIpaBH PO OaHKPYTCTBOC. BTim, He 3a1eXHO BiJ 0cO0H, sIKa TIOZA€ 3asBY MPO MOPYIIEHHS CIpaBH Mpo OaH-
KPYTCTBO, IpU3HauaeThCs odiliitanii miksinarop. OdiniitHui JiKBIAATOP € MPEACTABHUKOM CY/y Ta FOJIOBYE Ha Iep-
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mux 30opax kpeautopiB. Ilpyu MpHUHATTI pIMICHHS MPO PECTPYKTYpHU3aIlito OOpry OOpKHHK JO0IyYae A0 CIpaBU
JOBipeHy oco0y sl IIOTOYHOTO YIpaBiiHHSA cBoiMu akTuBamHu. [Ipy mepenaui maiiHa Taka ocoba oOupaeTbes Kpe-
JUTOpPaMU Ta OTPUMYE IPaBO IIOBHOTO KOHTPOJIIO HAJl aKTUBaMHU OOp>KHUKA Ta 3/iHCHIOE oro Ha cBiif poscya. Ilpu
LIbOMY BHKOHAHHS IHUX (PYHKIIIII KOHTPOIIOETHCS CYyAOM, CYNIEPIHTEHAaHTOM Ta 1HCIEKTOpOM (1HCIIEKTOpaMHu), L0
MPU3HAYAIOTHCA HA MepIIUX 300pax KpeauTopis. KepiBHULITBO OOpHHKA YCYBAEThCA BiJl CBOIX OBHOBA)KEHb.

KirogoBoro ¢iryporo mporecy 6aHKpyTCTBa 3a KaHaICHKAM 3aKOHOIABCTBOM € JOBipeHa ocoba’. Heto mMoxke
OyTH (haxiBellb, K MPABHIIO, OyXTalTep, SIKUH Mae JIIEH3110 Ha IPUBATHY MPaKTHKY. JlisIbHICTE Takoi 0COOU pery-
TMOEThCS PeriepatbHUM ypsoM B 0co0i cynepinTeHaanTa. JloBipeHa ocoba Mae MUpoKe KOJIO TIOBHOBAYKCHD Ta Ca-
Me 4epes i1 aii BiAIHOCHO MaiiHa OOp)KHUKA MAarOTh BUMHATHCH MiJl HArIsAoM. JloBipeHa ocola BimoBigae 3a CKia-
JaHHS TOBHOTO TEpeNiKy KpemIuTopiB, 3MIHCHIOE KOHTPOJb Hall BCiMa crpaBamMH OOp>KHHMKA TOUI0. ['0MOBHMMU
GyHKIIsIMEA TOBipeHOT 0COOM € BHUPIIICHHS MUTAHHS PO JOLUIBHICTH JiKBinalii Oop>kHUKa abo mpomaTtu Woro ak-
THUBH SIK JIIF0Y0TO MiampremcTBa. Takoxk came HoBipeHa ocoba Beie po3paxyHKH 3 KPeAUTOPaMH BiAMIOBITHO IO Yepr
3 BUPYUYCHHX BiJ peartizallii akTuBiB OopxHHKa KomTiB. [lo pedi, Maike 3aBkau TOBipeHi 0coon HaOyBarOTh B TPO-
1eci OaHKPYTCTBa CTaTyCy JIIKBIJaTOPiB Ta HaBMAKU. SIK BUAHO, 32 HAIlIOHAJFHUM 3aKOHOIABCTBOM (DYHKIIT JOBipe-
HOi 0COOM BUKOHYIO apOiTpayKHUN Kepylouuil.

CynepiHTeHaHT 3 OaHKPYTCTBa € MPEICTAaBHUKOM Jep)kaBHOro oprany CnyxOu cynepiHTeHAaHTa mo OaH-
KpyTCTBY. JlaHWii OpraH € €JUHUM Jep>KaBHUM opraHoM Kanamu 3 mutanb GaHKpYTCTBa. 3 METOIO 3a0€3MEUCHHS
MpaB Ta IHTEPECiB BCIX YYACHHKIB MPOIECIYypH OaHKPYTCTBA, el OpraH 3[1HCHIOE HAIAA0B1, HOPMOTBOPUYI Ta 1HIII
GbyHKIIT.

Cepen KpeauTopiB KaHAACEKNN 3aKOH PO GaHKPYTCTBO 1 HEIUIATOCIIPOMOXKHICTh OKPEMO BHILISE KPEIUTOPIB,
BHMOTH SIKUX 3a0€3MeueHi 3acTaBor. Y BUMAJAKy HE BUKOHAHHS OOProBHUX 3000B’s3aHb MPU3HAYAETHCS JIIKB1IATOD,
SIKUI ympaBiisie 3aCTaBHUM MaiHOM a0o0 pealli3oBy€ WOro Ha KOPHUCTh 3acTaBoaepkareiiss. ToOTo, i KpeauTOpH
HaWO1IBII 3aXUIIEH] TIOPIBHSIHO 3 1HIIMMH.

BinHOBIIEHHS IHCTUTYTY HECITPOMOXKHOCTI (OaHKPYTCTBA) BiIOYI0CH B YKpaiHi 3 MPUUHATTIM 3aKOHY YKpaiHu
«IIpo GankpyrcTtBo» Bim 14.05.1992 p. Jlo HEOMIKIB JAaHOTO 3aKOHOAABYOTO aKTa MOXKIHBO BiTHECTH Te, IO
cy0’exTamMu OaHKPYTCTBa Oy JIMINE FIOPUANYHI 0cOOH, He epeadadaBcs IHCTUTYT MPoQeciiHmX apOiTpaKHUX Ke-
pyrouux, QyHKII pO3NOPATHUKIB MaiiHa BUKOHYBaiIM kpenutopu. Kpim 3a3nauennx AIIK Ykpainu 3aco6iB 3a6e3-
MeYeHHs] BUMOT 3aKOH He TependayaB Ta He BBOJMB HiSIKUX CIEIiaIbHUX MEXaHi3MIB [0 3yMHHEHHIO OOPKHUKOM
BHUKOHAHHS TPOIIOBHUX 3000B’s3aHb, TEPMIH BUKOHAHHS SIKAX HACTAB HA Yac MOPYIICHHS CIPaBH PO OaHKPYTCTBO,
10 HETaTHBHO BIUIMBAJIO HA 3aXHCT IpaB KPESAUTOPIBS.

3akoH 1po GaHKPYTCTBO B penakiiii 1999 p. po3mupuB KoJIO MPaBOMOYHOCTEH Ta 3ac00iB 3aXHCTY TpaB Kpe-
IUTOPIB y crpasax mpo O6aHkpyTcTBO. [IpoTe 3a3Ha4eHa peakmis 3akoHy po OAHKPYTCTBO HE 3a0e3Ieuye piBHICTh
KpeauTopiB Mixk coboro. Ak Bigmidae A. A. ByTupchbkuid, OfHI€IO0 3 HiJIEH MPOLEAYPH HECTIPOMOXKHOCTI € BPETYITIO-
BaHHS KOH(JIIKTIB MiXK KpeIUTOPaMHU Ha 3acajiax iX piBHOTO MpaBOBOro mosnokeHHs. [Ipu oMy piBHICTh HE € ab-
COJIFOTHOIO B TOMY IUIaHi, 1[0 aOCOMIOTHO PIBHUMU MpaBaMu ab0 OIHAKOBUM CTaTyCOM Y MPOLEAYPl HECIPOMOXK-
HOCT1 MOXXYTh BOJIOJITH TUTBKH Ti KPEITUTOPH, 10 MAIOTh 1ICHTHYHI TIPAaBOBI BUMOTH.

UwuHHA penakinisg 3aKoHy Ipo OaHKPyTCTBO, MpuidHATa y 1999 p., He 3Baykarouu Ha NOCTiHHE BHECEHHS JI0 HbO-
T'O YaCTKOBHUX 3MiH 3acTapiia i BUMaraiga KOMIZICKCHOTO OHOBJICHHS. Y 3B 53Ky 3 UMM Ta 3 METOIO ITPUBECTH MPABO-
B€ PETYIIIOBAaHHA CyCHITbHUX BITHOCHH Y Il cepi y BIAMOBIAHICTD 10 CydacHUX YMOB 1 OyB MpUHHATHII 3aKOH PO
O6ankpyTcTBO «IIpo BHeceHHs 3MiH 10 3akoHy Ykpainu «lIpo BiZHOBIIEHHS TUIATOCIIPOMOKHOCTI OOp)KHUKa abo
BHU3HaHHSA Horo 6ankpyTom» Bix 22.12.2011 Ne 4212-VI, mo nabepe unnHocrti 3 01.01.2013 p.

[Ticns HaOpaHHS YHHHOCTI UM 3aKOHOM 3aXHCT MpaB KPEIUTOPIB y MPOBAPKEHHI MPO OaHKPYTCTBO Y
MOPIBHSHHI 3 JIFOYOI0 pellakiliero 3akoHy 3a3Ha€e 3MiH. [IpoTe BaXKKO Ha JaHOMY €Tarli TOBOPUTH PO €PEKTHBHICTh
iXHBOTO 3aXHCTy. ToMy 10 HaOpaHHS YUHHOCTI MPUHHITOI HOBOKO PEIAKINi€l0 3aKOHY PO OaHKPYTCTBO BBAXKAEMO
3a JIOIIbHE YJOCKOHAINTH Nepefa0adeHUi MeXaHi3M 3aXHUCTy IIPaB KPEIUTOPIB y HAI[IOHAIIFHOMY 3aKOHOIABCTBI 3
BpaxyBaHHSIM IIPU I[bOMY 3aKOHOJABYMX MOJICTICH 3aXUCTY MPaB KPEAUTOPIB Ta MPAKTUKU HOTO 3MIMCHEHHS B 3a-
PYODLKHUX NeprKaBax.
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Pe3zrome

CTaTTIO IPUCBSYCHO BHCBITIICHHIO KIIFOYOBHUX IOJIOKEHb 3aKOHOJIABYOT0 3a0€3MeUCHHs 3aXUCTY PaB KPESAUTOPIB Y CHOPAx Mpo
HECTIIPOMOXKHICTh (OaHKPYTCTBO) B 3apyODKHHMX JepxkaBaX. PO3KpHBAIOTBCS XapaKTEpHI PUCH «IPOKPETUTOPCHKOD» Ta «IpPOOOpXK-
HHUKIBCHKOD» KOHLEILIH.

Ku11040Bi cJ10Ba: 3aXUCT IpaB KPEANTOPA, 3aXKUCT IpaB OOpXKHUKA, IpoLeaypa GaHKPYTCTBA.

Pe3rome

Crarhsl MOCBSIICHA KITIOUCBBIM MOJIOKCHUN 3aKOHOATEIFHOTO 00CCIICUCHHUS 3alUThI IIPAB KPEITUTOPOB B CIIOPAaX O HECOCTOS-
TENbHOCTH (OaHKPOTCTBO) B 3apYOEKHBIX CTpaHax. PaCKpBIBAIOTCS XapaKTepHBIC YEPTHI «IIPOKPETUTOPCKON» U «IIPOJOIDKHUKOBOM
KOHIIETIIHH.

KiiroueBble cJIoBa: 3aliuTa MpaB KPEIuTopa, 3alura Ipas JODKHHKA, Ipolieaypa OaHKPOTCTBA.

Summary

The article is devoted of mainly positions of the legislative providing of defence of rights for creditors in disputes about insol-
vency (bankruptcy) in the foreign states. The personal touches of «pro-creditor» and «pro-debtor» conceptions are open up.
Key words: defence of rights for a creditor, defence of rights for a debtor, procedure of bankruptcy.
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I. M. FOPOQNCBHKUA

leaH Muxaiinoeuy Nopoducbkkul, acnipaHm Jlbgie-
CbKO20 HauioHaribHo20 yHigepcumemy iMeHi leaHa
®paHka

CTAHOBJIEHHA TA PO3BUTOK MDKHAPOOHO-NMPABOBOIO PETYIIFOBAHHSA
BIQHOCUH 3 NPUBOAY IHO3EMHUX BINCbKOBUX BA3

IHOo3emHI BiiicbkoBi 0a3u € BaXXIMBUM (DAaKTOPOM CydaCHHX MIKHAPOJHUX BiHOCHH Ta IHCTPYMEHTOM pe-
amizaiii 30BHINIHKOI MOMITUKYU JiepkaB. [IpoTe HEOOXiHO 3a3HAYMTH, 10 BOHU HE € HOBUM siBUINEM. DiHCHKUI
I[OCJ'IiZ[HI/IK L[aHo'l' Hp06HeMI/I E. Kactpen BKA3yBaB, 110 «BO€EHHI 0a3M iICHYBAJIM 3aBX/IH 1 B PI3HUX (1)0pMax»1 IIpo-
CSITHEHHS TICBHUX TTOJIITHYHHUX, €EKOHOMIYHUX UM BIHCHKOBUX ITineil. IcTopis mpobmemu € ,Z[OCTaTHLO JaBHBOIO 1 CsI-
rae nie aHTUYHUX YaciB.

Sk Binmiuae P. E. apkasi, 3ragku npo npoOeMH, TOB’A3aHi 3 pO3MIIEHHIM iHO3EMHHUX BifiChK, MOXKHA 3HAH-
i e y npausx Pykizxiga?. Hocriiina BilicbKOBa IPUCYTHICTH 32 KOPAOHOM OyITa OHUM 3 IHCTPYMEHTIB 30BHIIIHEO]
MOJMITUKA PuMChbKOT 1Mr[ep11 3a ii yacis sierionu Gy/M PO3TAIIOBAHI B CICLiabHO 00/Ia/HAHNX Ta60pax B Pi3HHX
MPOBIHIIAX iMIIEpii, Ha ii KOpAOHAX Ta HA OKYIIOBaHUX TepuTopisx. Lli Tabopu mo cyTi ABsUTH c0000 BilicbKOBI Oa-
3|, SIKi CTOJNITTSIMH HE 3MIHIOBAJIM CBOTO MICI[Sl pO3TAIllyBaHHS SIK Ha TEPUTOPIT IMIIepii, Tak i HAa TEPUTOPIi CYCITHIX
3 HEIO JICPKaB.

A. Toita6i ucas npo e, mo JlaBHiit Pum 3a0e3nedyBaB CBOIO MPOBIIHY POJIb THM, I0: «OpaB IiJl CBOE KpHU-
710 c1a0IIMX CYCiMiB 1 3aXUILNaB iX Bi CHIIbHILIIMX MPOTUBHUKIB.... KOpuaAn4YHO BOHHU 30epiraiu cTaTyc CyBEpeHHHUX
He3aJIeKHUX JIepXkKaB, ajie OAHI€I0 3 BUMOro Pumy Oyna mepenaya 4acTHHHU iX TEPUTOPIN Ui pO3TallyBaHHs HA Hil
PUMCBKHUX YKPIIUICHb...». BiH BiJI3Ha4ae, 110 Mi3HIIIE IIi TEPUTOPIT, SIKI BXOIHMIIN JIO PUMCHKOT CHCTEMH BIHCHKOBUX
0a3, craBanu yacTHHOI Pumchkoi imnepiid. Tak cranocs 3 €runtom, [lanectuHoro, bocropchkuM 1apcTBOM Ta 1H.

[Turanns BilficbkoBHX 0a3 3a KOPIOHOM 3HOBY CTAJIO aKTyaJbHUM 32 YaciB CEPeIHBOrO Ta Mi3Hboro CepenHs-
oBivus (1000-1500), konm iTaniiceki MicTa-fep>kaBu aKTHBHO CTBOPIOBAJIHM iX s 3a0e3MedeHHs] BIaCHUX TOPro-
BUX iHTepeciB y CepenzemHoMop’i Ta Ha mobepexki YopHoro mops. [IpoBigHa poib y pOMyY MpoIleci Haiexana
Bemnenii Ta ['enyi. 3okpema, Beneris Mmana cBoi BifickkoBi 0a3u Ha Tepuropii cydacHux Xopsarii (Parysa, cygacHuit
Hy6poenik; ITona, cydacHa Ilyna), Typeuunnu (CwmipHa), I3painto (Akpa), JliBany (beiipyt), Icnanii (I6ina) ta iH.
I'enyst konTpomoBanu 6a3u B ['perii (octpoBu Xioc, Pomoc), Ha Kinpi, B Kpumy Ta iH.

CrBOpeHHs BiliCHKOBUX 0a3 3a KOPJOHOM y IJaHOMY KOHKPETHOMY BUIIQJIKy MEPECIIiIyBalo OO0 MeTy 3a0e3-
neyeHHs Oe3neKku TopriBmi. Mnutocst mpo 0XOpoHY TOProBHUX LUIAXIB, KYIINB Ta iX BiacHocTi. Kpim Toro, y pasi
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