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Pe3tome

VY cTarTi aHAMi3yeThCs AOCYIOBUI MOPAIOK BHUPILIEHHS TOCMONAPCHKUX CHOPIB 32 YHHHMM 3aKOHOJABCTBOM YKpaiHH. YBara
(boxycyerbes Ha ToMy, 0 3 2002 poKy JOCYH0BE BPETyIIOBaHHS IOCIOAAPCHKUX CHOPIB HE € 000B’SI3KOBOIO CTAI€I0 TOCIIOAAPCHKOTO
CYAOUYHMHCTBA. 3a pe3yabTaTaMy JIOCITiPKEHHS 3p00JICHO BUCHOBKHY Ta HaJaHO PS IIPOIIO3UIIIH.

KurouoBi ci1oBa: 1ocynoBe BperyaroBaHHS TOCIOJAPCHKHUX CIOPIB, IPABOBE PETYINIOBAHHA, IPETEH3Is, IPaBo Cy0’€KTIB rocmo-
JTAPIOBAHHS, CTAIisL.

Pe3rome

B crarbe aHanm3upyeTcs AOCYICOHBIA MOPSAIOK pa3pellieHHs XO3SHCTBEHHBIX CIIOPOB IO ACHCTBYIOLIEMY 3aKOHOIATENIbCTBY
Vkpaunsl. Buumanune dokycupyercst Ha ToM, 4to ¢ 2002 roga 1ocyaedHoe yperyinpoBaHiue X03SHCTBEHHBIX CIIOPOB HE SBISETCS 00s1-
3aTeNBHOI CTaMeil X03HCTBEHHOTO CyI0oNpon3BozcTBa. [1o pesynsraraM UCCiIeI0BaHUs CAEIAHbI BEIBOABI U JAHO s IPEUIOKEHUH.

KuroueBble ci10Ba: 1ocyaeOHOE yperyanpoBaHHe X03sHCTBEHHBIX CIIOPOB, IPABOBOE PETYIUPOBAHKE, IPETEH3Hs, IIPABO CyOb-
eKTOB XO34HCTBOBAHUS, CTaJHs.

Summary

The paper analyzes the pre-trial order of resolving economic disputes under the current legislation of Ukraine. Attention is focu-
sed on the fact that since the year 2002 court settlement of business disputes has not been the compulsory stage of economic justice.
The conclusions were made and a number of proposals were given in accordance with the results of the research.

Key words: pretrial settlement of the commercial disputes, legal regulations, claim, the right of the subjects of management, stage.
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20 yHisepcumemy imeHi Tapaca LllegyeHka

NMPOBJIEMHI MUTAHHA CYTHOCTI TA SABE3NEYEHHA BUKOHAHHA
CMAAOKOBOIO AOrosory

AKTyanbHICTh TEMHU JOCIIIKEHHS 00OyMOBJIEHA HEOOXIHICTIO MOIIYKY IUISAXiB BUPIIIEHHS JESKUX MPoOieM-
HUX MTUTaHb, IKi BHHUKAIOTH MTPH BUKOHAHHI CIIAJKOBOTO JIOTOBOPY, HAa OCHOBI aHATI3y ICHYIOUUX IMIAXO/IB TEOpil Ta
MIPAKTHKH.

Hacammnepen HeoOXiHO 3a3HAYUTH, IO OKPEMi aCHEeKTH 3a0e3NeueHHs] BUKOHAHHS CIaJKOBOTO JIOTOBOPY, a
TaKOXK KOHTPOJIIO 32 BUKOHAHHAM TaKOTO JOTOBOPY PO3NISAAIOTECS y IMpaIlsiX TAKUX HAYKOBIIB, sk P. A. MalgaHuk,
€. O. Paboxonb, C. B. Mazypenko, H. II. [llama, B. B. Bacunsuenxo, C. . @ypca Ta inmux. [Ipote, He3Baxaroun
Ha HasBHICTh 3HAYHOI KIIBKOCTI HAYKOBUX PO3POOOK, 3rajjaHa mpoOJieMaTHKA 3aIHIIAETHCS aKTYyalbHOK H IO ChO-
TOIHI MepexyciM 3 ypaXyBaHHIM HEOJHO3HAYHOCTI SIK caMoi MpaBOBOI MPUPOIH CHAIKOBOTO JOTOBOPY, TaK 1 Bij-
CYTHOCTI CTaJI0l HOTapiaJbHOI 1 CYTOBOI MPAKTUKH 3aCTOCYBaHHSI TAHOTO 1HCTHTYTY.
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Mertoro naHoi poOOTH € y3arajJbHEHHs JTOKTPHHAIBHUX Ta MPAaBO3aCTOCOBHUX IMO3MIIN IOJO PEryIIOBAHHS
BIZTHOCHH 3a0€311eUCHHS] BUKOHAHHS CIIaJKOBOTO JOTOBOPY, @ TAKOXK KOHTPOJIIO 32 BUKOHAHHSAM TaKOTO JIOTOBOPY, Ta
(hopMyITtOBaHHS BIACHUX MPOMO3UIINA 00 MOXKIMBUX LUIAXIB BUPIIECHHS TaHOTO MUTAHHS.

CriagkoBUil TOTOBIp € HOBEJIOIO y BITYM3HIHOMY LIUBUIBHOMY 3aKOHOAABCTBI. OIHAK, BUXOAAYH 13 3apyOiKHO-
TO JOCBIiZy PETYIIIOBAaHHS IIOTO IHCTUTYTY, MOXKHA BKa3aTH Ha Te, III0 JOTOBOPH PO CHaIKyBaHHS BiIOMi CHCTEMaM
MpaBa Takux Jnepkas, sk ®PH, @panis, Yropmuna, Benmnka bpuranis ta iH. Hanpuknaz, y LuBiieHOMY yIT0XKeH-
Hi Himeuunnu (maparpagu 2274-2302) criaakoBHii JOTOBIp PO3IISANAETHCS SIK OKPEMUI cCaMOCTIHHIN BUII CIIAIKY-
BaHHA!. [lopiBHIOIOYM MifXiA HIMEIIBKOTO Ta YKPATHCHKOTO 3aKOHOJABIISI MOXKHA 3a3HAYMTH, 110 BITYU3HSHUN 3aKO-
HOJaBelb 00iiiMae MO3MUIIII0, 3a KOO MepexiJ MaifHa BiJl Biquy)KyBada 10 HaOyBaya Ha MiJICTaBi CHAaIKOBOTO JIOT0-
BOPY HE € OKPEMHM BHJIOM CIIa/IKyBAHH:, a TOMY Ha BiTHOCHHH CTOPIH HE HOLIMPIOIOTECA BIAMOBIHI IPABUIIA PO
cnagkyBaHHs (a03. 1 m. 28 [TocranoBu [Tnenymy Bepxororo Cyny Ykpainu Bin 30 Tpass 2008 p. Ne 7 «IIpo cyzo-
BY TPAKTHKY Yy CTPaBax MPO CHaJKyBAHH» (mami — TIIIBCY)). Xoua B JIOKTPHHI iCHY€E TPOIO3HUITis MO0 JOMITh-
HOCTi BU3HAHHS CIIaJKOBOTO JJOTOBOPY OKPEMHUM BHIIOM CIIaJIKyBaHHSIZ.

P. A. Maiinanuk Harosourye, o ¢paHily3bke IIUBUIbHE [IPABO 3arajoM HETaTHBHO CTABUTHCS JIO CMaJKOBUX
JIOTOBOPIB 1 J0MycKae iX yKIaJaHHS, SIK BUHATOK, JIKMIIE MDK moapyxoxsaM. I1lo »k 1o aHmIiChKOTO HMpUBATHOTO
MpaBa, TO y HbOMY X0ua i IpsAMO He nepeadayeHo MOHATTA CIAJAKOBOIO JOTOBOPY, OAHAK JIOMYCKAEThCS ICHYBaHHS
TaKoi aHOMAaJBHOI (POPMH OKPEMHUX IOTOBOPIB. AHITIHCEKOMY 3BUYa€BOMY IPaBY BIIOMUH CXOXKHMA IO CHAIKOBOTO
JIOTOBOPY JIOTOBIp, 33 SKUM 0C00a, sika CTpakaae (YM BBaXKae, M0 BOHA CTPAXKIA€) HA CMEPTENBHY XBOPOOyY, MOXKE
MIOAAapyBaTH PyXOMe MaifHO, OWiKyIOYHM CMEpTi BiJ i€l XBopoOH. B ykiiageHOMy MiX CTOpOHaMH JOTOBOpi Iepen-
6aueHo, 10 00mapoByBaHUII HaOyBae NapyHOK JIMIIE y BHUIIAJAKYy CMEpPTi AapyBaJbHHMKA BiJ XBOpPOOHU, HA AKy BiH
cTpaxaae. BogHodac, napyBaibHUK Mae TpaBo B Oy/b-sIKHii Yac CKacyBaTH TaKHid JOrOBip.

Ha xymxy P. A. Maiizanuika, CriaIkOBHi J0rOBip HE HaJICKHTh 10 KOJHOI 3 BilOMUX BITYH3HSAHOMY LIMBIlIb-
HOMY IIpaBy IIOIMCHOBAHUX TPYII IOTOBOPIB, BIH CHPOPMOBAHHIA y PE3yNbTaTi 06’ €AHAHHS JIBOX J10rOBOPIB: 1) JIOTO-
BOpPY IIPO HATAaHHS MTOCIYT 3 BUKOHAHHS iif HabyBadeM; 2) JOToBOpY PO Hepeaady Ipasa BIACHOCTI Ha MaifHO BiJ-
qy)KyBada Ha BUIAJOK cMepTi. Ha cydacHOMy erami mpaBopo3yMiHHS IOPUANYHA IPHPOAA CIIAIKOBOTO JOTOBOPY
MOJIATa€ y BU3HAHHI HOTO HETUIIOBUM PEUOBO-3000B’3aNbHUM NIPABOYMHOM BiUyXKEHHS-IIOCIYTH, IPEIMET SKOTO
CTAaHOBUTH HaJaHHS MOCIYT HaOyBaueM Ha KOPUCTHb BiIUy)KyBaua Yd TPEeThOi 0coOu miJ mepenady MaifHa y Biac-
HiCTh HaOyBaya Ha BUIIaJJOK CMEPTI BiIUyXKyBaua3.

BpaxoBytoun 3a3HadeHy BHUIIE CIIeU(]iKy IPaBOBOi IPUPOIH CIAIKOBOTO JIOTOBOPY, TOLULIEHO BKa3aTH Ha Te,
10 iICHYIOTh ¥ 0COOIMBOCTI 3a0e3MeueHHs] HOro BUKOHAHHS. 3arajioM, 10 3aco0iB 3a0e3levueHHs] BUKOHAHHS CIaJI-
KOBOTO JIOTOBOPY MO)KHA BiTHECTH:

a) crieniagbHi 3aco0u 3a0e3MeYeHHs] BUKOHAHHS CIIaIKOBOTO JOTOBOpY, ependadeHi y cT. 1307 masu 90 L{uBine-
Horo Konekcy Ykpainu (mani — LK Yipainn) (HaknaneHHs: HotapiycoM 3a00pOHH BiTUyXEeHHS; IPU3HAYEHHS 0COOH, sIKa
3I1HCHIOBATUME KOHTPOJIb 38 BUKOHAHHAM CIaJKOBOIO JJOTOBOPY a00 KOHTPOJb 3a IOT0 BUKOHAHHAM 3 OOKY HOTapiyca);

0) 3arajbHI 3aco0W 3a0e3lnedueHHs], MPUTaMaHHI JJIs BCiX IUBIIBHO-IPABOBUX 3000B’s3aHb (mmaBa 49 1K
VYkpainn); 3a IX JOIOMOTOI0 MOXKYTh 3a0e3euyBaTHCs IHTEPECH YYAaCHUKIB I[LOTO JOTOBOPY JIMIIE O TOTO Yacy,
MTOKH BiTHOCHHU CTOPIH MarOTh XapakTep 3000B’si3aHHS, TOOTO, 10 MOMEHTY CMEPTI BiI4y)KyBaya, aJiKe IicIs cMep-
Ti Big4yKyBaua 3000B’SI3aHHS, IO ICHYBaJH paHillle, IPUIHHAIIOTHECS, 1 HaOyBad CTae BIacHUKOM MaifHa. Ilicms
IBOTO Ji1 HA BUKOHAHHS PO3MOPSHKEHHS BiAUy)KyBa4ya BUMHSIIOTHCS Ha0yBaueM Ha 3aca/iaX, aHAJIOTIYHUX 3 BHUKO-
HAHHM CIaJKOEMIIEM 3aIllOB1IaJIbHOTO PO3MOPSIKEHHS?.

BignorimHo 1o 4. 3 ct. 1307 LUK Vkpainu BimuyKyBad Ma€ IpaBo MPU3HAYUTH 0CO0Y, sika Oy/e 31iHCHIOBAaTH KOH-
TPOJIb 32 BUKOHAHHSAM CIaJJKOBOTO JIOTOBOPY Ticist Hioro cMepTti. Takoro 0co0or0 Moxke OyTH sIK (i3M4Ha, TaK i FOpH-
A ocoba. Ipu eomy C. B. MasypeHko BBaxae, o OCKinbKH 3a3HadeHa HopMa LK Vkpainu He MiCTUTH crerti-
IBHUX BKa3iBOK CTOCOBHO OCOOM TOTO, XTO Ma€ KOHTPOJIOBAaTH BHKOHAHHS JIOTOBOPY Ta BHMOT IIOAO IOro cTarycy,
BUHHKAE MUTAaHHA PO MOXIIMBICTh BUKOPUCTAHHA B MOPSIIKY aHANOTI] 3akoHy mojokeHb miaBu 88 LK «BukoHnaHHs
3aI0BITY», sIKa MICTUTh HU3KY CTaTeH, 110 PEry/IiO0Th BITHOCHHU MK CIaJKOAABLEM, CMIQJKOEMIISIMH Ta BUKOHABLIEM
3aroBity. HaykoBens mpuiryckae, mo okpemi momoskerHs rmaeu 88 LIK Vipainu MokHa 3aCTOCOBYBATH 32 aHAJIOTIEIO 0
BHKOHABIIS 32 CIIAJIKOBHM JIOTOBOPOM, OCKLUIBKH JIESKi iXH1 (DYHKIIIT € CXO)KUMH: BUKOHABEIIb — I1e JIOBIpeHa 0c00a, sika
3a3HAYAECTHCS Y 3alOBITI Y NPU3HAYCHA JVIsl BAKOHAHHS 3aII0BITY 200 PO3MOPSIUKCHHS MailHOM, a TOH, XTO KOHTPOJIIOE
Aii HabyBada Mmicis CMEPTi BiAUyKyBada, — [1e 0C00a, KOTpa 33 BOJICI0 OCTAHHLOTO (PaKTHYIHO 3a0e3MIedye HaIeKHE BUKO-
HAHHSI CTIA/IKOBOTO JIOTOBOPY i, IEBHOKO MIPOI0, i PO3MOPSIKEHHS MAIfHOM, IO € IPEMETOM LHOro [LoroBopy5

€. O. P160okoHb Harojourye, 1o periaMeHTyOuH MPaBo BiA4y)KyBada NpU3HadaTtu 0coly, ska 3iiiCHIOBaTUME
KOHTPOJIb 32 BHKOHAHHSM CIaIKOBOTO JOTOBOPY, 3aKOH BOTHOYAC HE BH3HAYAE MIPABOBOTO CTAaTyCy TaKoi 0COOH.
3okpema, y 11K Ykpainu BiACyTHI BIAMOBIJI Ha 3alIUTaHHS, SKHM € 0OCAT ii MTOBHOBaXKEHb 1 SIKI FOPUANYHI HACTIJI-
KH TIPUHHATTS HEIO PillIeHHS TPO Te, 1110 Jii HaOyBavya He BiJIOBIJAIOTh YMOBaM CITaJKOBOTO JIOTOBOPY (BPaxoByIO-
91 Te, [0 HaOyBad CTa€ BIACHUKOM MaifHa Bidy)KyBada HEraifHO micist Horo cMepTi); UM Mae JaHa ocoda IpaBo Ha
BHUHAropoJy, Ha BiALIKOIYBaHHSA HEOOXiAHHUX BUTPAT, TOHECEHUX HEI0 y 3B’S3Ky 3 BUKOHAHHSM CBOIX (DYHKIIiH, 1
SIKILIO TaK, 38 PaXyHOK SIKOr0 MaiiHa 311iCHIOIOTHCS 3a3Ha4Y€H]1 BUILIATH; Y4 Ma€ PaBo 0co0a BIIMOBUTHUCS BiJ 31HC-
HEHHS CBOIX IOBHOBAXXCHB; IKUM € 00CST 11 BiIOBIAaIBHOCTI; YU JOMYCKAETHCS MIAMIPU3HAYCHHS i€l 0coOHU TOIIO.
He niepenbauenwii i mopsimok opopMiIeHHS ii MOBHOBaXKCHb. 3a3HAYCHI MATAHHS MAlOTh BHPINIYBATUCS Ha TTiICTaBI
TIOJIOKEHB CIIaJIKOBOTO JIOTOBOPY 3 YPaxyBaHHSIM HOPM 3000B’3a/IbHOTO (10roBipHOr0) npasa. Ipu mpomy aBrop
KOHCTATY€, IO CTaTyc 0COOH, sika KOHTPOIIIOE Aii HabyBaua, € MPHHIMIIOBO BIJMIHHIM BiJl IPABOBOTO MOTOXKCHHS
BHUKOHABLIA 3amoBiTy 3riHo 3 miaBoto 88 LIK Ykpainu, a BinTak HOpMu CT.CcT. 1286—1295 1poro xopekcy Ha JaHy
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oco0y He mommproroTHCs®. Ha Hamt morsin, 3 ypaxyBaHaaM nonoxeHs LIK Ykpainu B wacTuHi peryiaroBaHHs BigHO-
CHH, SIKi BUHMKAIOTh IIPH BUKOHAHHI CIIaJIKOBOTO JIOTOBOPY, CHiJ] IIOTOAUTHCS 3 TOYKOIO 30y JOCHTITHHKA.

Kpim Toro, ct. 1307 LIK Ykpainu He nepeadadae NpsiMo MOXKIIMBOCTI IPU3HAUCHHS AEKITBKOX BUKOHABIIB a00
MiANPU3HAYSHHS 1HIIOTO BUKOHABIIS HA BHIAJIOK, SIKIIO MepIIuii Oyae 3BUTbHEHH 3 Oy/b-sIKUX MPUYHH BiJ BUKO-
HaHHS 200 MmoMpe J0 peaisailii cBOix 000B’A3KiB. Pa3om i3 THM, 111 MOKITUBICTh HE BUKIIOUEHA, OCKUIBKH CIIeIli-
anpHa 3a00pOHA TAKOTO BUPILICHHS IbOTO MUTAHHS TAaKOX BiACYTHSI, a cCaMo 10 co0i BOHO HE CYNEPeuUTh CyTHOCTI
JAHUX BiTHOCHH’. 3 IIbOTO MPHUBOJY iCHYE i 1HIIIA MO3MILIs, 32 SIKOIO 3 TEKCTY 3a3Ha4eHOi CTaTTi BOAYa€eThCs, 110 Bij-
qy)KyBad Ma€ MpaBO MPU3HAYUTHU TIJIBKH OJHY 0co0y, fKa 3MiHCHIOBATHME KOHTPONIb 32 BUKOHAHHIM CIAJIKOBOTO
JoroBopy. ToOTO YHEMOXKIUBIIOETHCS MIAMPU3HAYCHHS JJIS 11i€1 MeTH Oyp-sikoi iHmoi ocodus. Beaxaemo, 1o B
JAaHOMY pas3i CJIiJ] TOTOMUTHCS 3 TIEPIIO0 TO3HIII€IO.

Ha mamy mymky, ciin norogurucs i3 C. B. MasypeHko, sika BKa3ye, 1[0 3aKOHOM He IepedadeHa MOXIIUBICTD
BUHATOPOJIM 32 BUKOHAHHS O0OB’SI3KiB BUKOHABIISI KOHTPOJIIO 32 Ha0yBaueM y CHaJKOBOMY JIOTOBOPi, TaK camo, 5K i
MOXKITMBICTB BIIIIKOTyBaHHS 3a3HAHUX MPH IIbOMY 30UTKiB. OIHAK JIOTTYHUM OyJie MPUITYIIEHHS, 0 0c00a, AKa 3/iiic-
HIOE KOHTPOJIb, Ma€ MPaBO BUMAraTy BiJl HaOyBaua BiJIIKOTYBAHHS CBOIX (paKTHUHMX BUTPAT JIUIIE Y TOMY BUIIAJIKY,
KOJIM Ha I1e TIPSIMO BKA3aHO y CHaakoBoMy aoroopi®. To0To, 0coba, Ky MpHU3HAuYCHO 3AiHCHIOBATH KOHTPOJIb 32 CIIa/I-
KOBHM JIOTOBOPOM, BUKOHY€ TIOKJIa/IeHI Ha Hel (pyHKIii 6€30IU1aTHO, SKIIO iHIIE He 3a3HAYECHO B JIOTOBOPI.

IlikaBUM € TIMTaHHS NPO MOPSIOK HAJaHHS 3TOAU 0C000I0, sika OyAe 3/iHCHIOBaTH KOHTPOJb 32 BUKOHAHHSIM
CITaIKOBOTO JIOTOBOPY MiCIIA CMEPTi BiAUy)KyBaua, 30KpeMa, IIMTaHHS PO Te, UM € 000B’SI3KOBOIO yUacTh Takoi 0co0H
NIPY YKIIAJICHHI CTOPOHAMH CIIaJIKOBOTO JIOTOBOPY Ta SKMM YHHOM i 32 SIKOI0 (hopMoro Mae OyTH oopmIIeHO ii 3romy.

Ioromxyemocst 3 mo3utiero FO. Ko3bsikoBa Ta A. €pyX, sKi 3ayBaXKyIOTb, 110 YHHHE 3aKOHOJABCTBO HE BUMArae
y4acTi MpU3Ha4YE€HOT 0COOH TPH MOCBITYEHHI CMIaJKOBOTO IOTOBOPY. 3 OINIAIY Ha 1€ IPH3HauUeHa 0coda He € Cy0’ €KTOM
HOTapialbHUX MPOLECYaJIbHUX IPABOBITHOCHH, a TOMY HE MOKE BHCIOBIIOBATH CBOIO 3TOAY Ha CIIaAKOBOMY JOTOBO-
pi y Oynb-KoMy BUIVIAI. Y TaKOMY BHIIAJKY, OYEBUIHO, € CEHC O(OPMIATH 3rofy MpU3HAUCHOI 0COOM y BUIIAII
3asBH, BUKJIQJICHOI Ha BCIX MPUMIPHUKAX CIIaJKOBOTO JOTOBOPY. 3roy IPH3HAYCHOI 0c00M MOXKe OyTH BUKIAAEHO 1y
BUTIISIZII OKPEMOTO IOKYMEHTa (3asiBH, 3T0/IN), SIKHMiA Oa)kaHO J0JaTH JI0 MPUMipHUKA JIOTOBOPY, IPU3HAYEHOTO ISt 30e-
piranHs y cipaBax HoTapiycal.

VY 1opunuuHii JiTepaTypi TakoK BUCIIOBIIIOIOTECS TyMKH CTOCOBHO MOMKJIMBOCTI i IpaBa 0coOH, sIKa 3/iHCHIOBa-
THME KOHTPOJIb 32 BUKOHAHHSIM CIIaJIKOBOTO JOTOBOPY HaOyBaueM MiCIIsl CMEpTi Bi4y»KyBaua, iHIIiIOBATH PO3ipBaHHs B
CYAOBOMY NOPSIKY CIIaJKOBOTO JOTOBOPY IIiCIS cMepTi BimuyxKyBada. [lomisau JOCTIHUKIB IIO0 IBOTO PO3XOMATh-
Csl — OITHI CTBEPLKYIOTh, 10 TIOJJATH [I030B NPO PO3IPBaHHS CIIAJKOBOIO JOTOBOPY Y 3B’S3KYy 3 HEBUKOHAHHSM (HEHa-
JI©KHUM BUKOHAHHSIM) HaOyBadeM CBOiX 3000B’sI3aHb MOXE TUIBKH CaM Biq4y>XKyBad, iHIII BBaXKAlOTh, 110 0C00a, siKa
3IIICHIOBATME KOHTPOJIb 32 BHKOHAHHSM CIIAJIKOBOTO JIOTOBOPY HaOyBayeM IiCIsl CMepTi Biq4yXKyBada, TAKOXK Mae
IpaBo IIiCIs CMEPTi BiAUYyXKyBauya BUMAarard B CYJJOBOMY IOpPSAKY PO3IpBaHHS CIIaJKOBOTO JIOTOBOPY IIPU HASIBHOCTI
3a3HaueHuX mizacras!!. Ha Ham mormisiz, 3 ypaxyBaHHSAM HOPM YHMHHOTO IIMBIJIEHOTO 3aKOHOJABCTBA (HacamIiepes CcT. 651
ta cT. 1308 LK Ykpainu), a Takox TiX01iB MpaBo3acTocoBHOI pakTuky (a63. 5 1. 28 [IIBCY Bix 30 Tpasus 2008 p.
Ne 7) BapTO MOTOANTHCS 3 TIEPIIOIO TOUKOIO 30pY, aIPKE BiACYTHIM MpaBOBHI MeXaHi3M peaizariii ocodoto, sika 3aiic-
HIO€ KOHTPOJIb 32 BUKOHAHHSM JIOTOBOPY, MOXJIMBOCTI BUMAraTy po3ipBaHHS CIIAJKOBOTO JIOTOBOPY y 3B’SI3KY 3 HEBHU-
KOHAHHAM (HEHAJIS)KHUM BHKOHAHHSIM) HaOyBaueM CBOIX 3000B’s13aHb. KpiM TOro, OCKIIBKH 0c00a, sIKa 3iiCHIOBATH-
Me KOHTPOJIb 32 BUKOHAHHSIM CIIaJIKOBOTO JI0TOBOPY HaOyBadeM MicJIsi CMEpTi BiUyKyBada, HE € CTOPOHOIO TAKOTO JI0TO-
BOPY, TO MOXKHA KOHCTAaTyBaTH, 1110 Y Hel B3araii BiJICyTHe Cy0 €KTHBHE IPaBO BUMAarary HOro po3ipBaHHS.

BinanoigHO 10 3aKOHOJABCTBA Ha0yBau CTAa€ BIIACHMKOM MaifHa, 110 € PEIMETOM CIaJIKOBOTO JIOTOBODY, Y pasi
cMepTi BiguyxyBada. [Ipy oMy BUHUKHEHHs y HaOyBada Takoro IpaBa 3aKOHOJABEIb HE CTABUTh Y 3aJICKHICTH Bif
BUKOHAHHS Y1 HEBUKOHAHHSA HUM YMOB CIIa/IKOBOTO JI0roBopY. KpiM Toro, Hemae sKOIHUX MePEeIKo 1 IS 3HATTS 3a00-
POHHM BiUy>KCHHS MaifHa 3a CIIaJKOBUM JIOTOBOPOM, HaKJIAaJICHHS SIKOi, SIK BiZJOMO, € 000B’s13k0BUM (4. 1 cT. 1307 LIK
VYkpainy; 1. 8.7 maBu 2 po3niny Il Hakasy MiHictepcrBa roctuiii Ykpainu «IIpo 3arBepmxenns [lopsaxy BUMHEHHS
HOTapianbHUX Aifl HOTapiycamu Ykpainw» Bix 22 mortoro 2012 p. Ne 296/512). Ilocunatouncsk Ha 4. 2 cT. 47 LK
YKpaiHu, JesKi aBTOpPH BBaXKaloTh, 1110 HaOyBad y pa3i BU3HAHHS Bildy>KyBada IIOMEPINM HE Ma€ IIpaBa BiAUyKyBaTh
HEpyXoMe MaifHo, 110 MepeiIIo 10 HBOTO 3a JJOTOBOPOM, NPOTATOM IT’ITH pokiB. O4eBUAHO, IO LIeH MiIXia € Helpa-
BIJIBHUM, aJKE 3a3HAYCHI 00MEXXEHHS 1010 PO3MOPSIKEHHS HEPYXOMHUM MaifHOM 0c00H, sIKa OTOJIOIICHA ITOMEPIIOIO,
CTOCYIOTBCS JIMINIE THX Ii CIQJIKOEMIIIB, JI0 SKUX MEPEHIIIIO 16 MaiHO y 3B’A3Ky 3 BIAKPUTTSAM CIAAIIMHM, a CTIAJIKO-
BUIi JOTOBip HE 3yMOBIIIOE BUHUKHEHHSI CIIAJIKOBUX BiIHOCHH MK BiI4yXyBadeM Ta HaOyBadem!3.

BinmosimHo g0 ma. 8.8., 8.9. masu 2 posniny Il Hakasy MinictepcTBa roctuiii Ykpainu «IIpo 3aTBepmxeHHs
INopsaxy BUMHEHHS HOTapiabHUX il HoTapiycamu Ykpainm» Bix 22 motoro 2012 p. Ne 296/5 y pasi cMepTi Biquyxy-
Baya Ha MiJICTaBi CBiIONTBA OpraHy UBUILHOTO CTaHy PO CMEPTh HOTapiyc 3HiMae 3a060poHy BiguyxeHHs. [Ticms cmep-
Ti BiUy>KyBada HOTapiyCy MOBEPTAETHCS MPABOBCTAHOBIIIOIOUMI IOKYMEHT Ha HEpyXOMe MaifHo, 110 OylI0 IpeMeToM
JIOTOBODY, SIKUI IIPHETHY€ETHCS 10 IPUMIPHUKA CIIaJIKOBOTO JIOTOBOPY, IO 30epiraeThes y cripaBax HoTapiyca. Ha mosep-
HyTOMY IPHMIpHHKY IIPaBOBCTAHOBIIIOIOYOTO JOKYMEHTa HOTapiyc poOHTh BIAMITKY PO IEpexis Impasa BIACHOCTI 10
HaOyBaJa y 3B’s13Ky 31 CMEPTIO Bi4yXyBaua 3a CIIaJKOBUM J0T0BOpoM. OIHAK 3alUIIA€ThCsl He3 ICOBAaHUM NUTAHHS,
SKAMHU MaloTh OyTH il HOTapiyca y pasi, Koiu HaOyBad He MOXe HaJlaTH oMy NIPaBOBCTAHOBIIOIOUMH IOKYMEHT (BTpa-
YyeHUH BindyxyBaueM abo HaOyBadeM, 3HHUIICHHN TOLIO). APryMEHTOM Ha KOPHCTh TOTO, IO HOTapiyC HE IOBHHEH
3aJIUIIaTH y ceOe MPaBOBCTAHOBIIOIOUUH TOKYMEHT, €, 30KpeMa, Te, 110 BIAUYKyBad y IPoIieci Jii CIaJIkoBOTO 10r0BO-
Py He mo30aBlIeHUI IpaBa yKIaaaTu OyIb-sKi IPAaBOYKHH, 1110 HE MOB’sA3aHi 3 IEPEXOIOM IIpaBa BIACHOCTI Ha MaifHO 3a
CIaJIKOBUM JIOTOBOPOM, 30KpeMa JIOTOBOPU HaiiMy (OpeH/IN) IIbOTO MaiiHa. 3p03yMiNo, 10 IS peai3allil TaKoro mpasa
BiI4y>KyBau [TOBUHEH MaTH IPaBOBCTAHOBJIIOIOUMI TOKyMEHT Ha Take MaiHO. B iHIIMX >ke BHIajKax, 30KpeMa, KOJIH
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CTOPOHH CIa/IKOBOTO JIOTOBOPY 00yMOBWJIH B HHOMY TIEBHI 3a6op0H1/1 LLIOZ(O NePEiadi BII4Y)KyBa4eM HEPyXOMOTO MaiHa
B HaliM (opeH;ly) THIITUM 0co0aM, 3aJUIIaTH MPABOBCTAHOBITFOIOUHIA JIOKYMEHT y Blzlqy)lcyBaqa HEMae >KOJJHOTO CeHcy. Y
HABEJICHIH CUTYyaLIIl caMe 3 METOO 3ar00iraHHs MOKIIMBUM NPOOIEMaM y X0l peaisaLlii CriatkoBOro J0roBopy BCe x
TaKH Oynio 6 JOUUTEHIM 3aIMIIATH PABOBCTAHOBITIOKOYI JIOKYMCHTH Ha MaiiHO Ha 30epiranHi y HoTapiycal4.

VY pasi Bl}ICyTHOCTl MPU3HAYCHO] oco0u, BIAMOBH {i BiJ 31IHCHEHHS KOHTPOJIKO 32 BUKOHAHHSM CIIaIKOBOTO 10r0-
BOPY, HEMOXKJIMBOCTI HOTO 3/1iHiCHEHHS 3 00’ €KTUBHUX IPHYMH (IIEpEi3/ B 1HITY MiCIIEBICTh IS IPOKUBAHHS TOIIO), &
TaKOX Yy BUITAAKy CMEPTi Takoi 0COOM KOHTPOJb 32 BUKOHAHHSAM CIIaJIKOBOTO JIOTOBOPY 3IiHICHIOETHCS HOTAPiycoM 3a
MiCIIeM BiIKpHUTTS criaiuand. OCKUTBKY 32 TAKMX YMOB HE BUHHUKAE CTIAJIKOBUX BIIHOCHH, HE MOXKE UTHCSA 1 TIPO Miciie
BIJIKPUTTS CHIQJIIIMHK, TOMY JIOIUTEHO Oy0 O mepedauynTy MoKIaIeHHS 3a3HaueHUX 000B’sI3KiB Ha HOTapiyca, SKui
TIOCBITYMB CITaJIKOBHI JOTOBIp, a HE HA HOTapiyca 3a MiCIIeM OCTaHHBOTO TIOCTIMHOTO TPOKUBAHHS BiUyKyBaya.

Kpim Toro, 3akoHOJJaBCTBOM HE BU3HAYCHO MEXaHi3My BUKOHAHHS TAKOTO KOHTPOJIFO HOTapiycoM (aKe, HueTh-
Cs1 PO TIOKJIaAeHHS Ha HHOTO a0COTIOTHO HOBOI Ta aX HisIK He HOTapiadbHOi QyHKIIT). 3 IILOTO IPHBOLY BUHHUKAE PSJ
3aIMTaHb: SKUMH € MEXI 31iiCHIOBAHOTO HOTapiyCOM KOHTPOITIO 3 OIVISIAY Ha Te, 110 10 HabyBaya 3a CIIaKOBHUM JOTO-
BOPOM Y>Ke IEePEUTILIO MIPaBo BIACHOCTI Ha MAHO; UM OTUIAYY€EThCS 1, AKIIO TaK, TO 3 SIKUX JHKEPE, 3A1HCHEHHS HOTa-
piycom Taxoro koHTpomo Tomio. 1o cyTi, 3 omrsiny Ha crienngiky 3niiiCHeHHS! HOTapiaabHOI AISITBHOCTI, MOJKHA TOBO-
PHTH JIHIIE TIPO CHOCTEPEXKEHHS HOTApiyCOM 3a BUKOHAHHSM Y HEBUKOHAHHSIM HaOyBadeM OOOB’SI3KiB 3a CITaIKO-
BUM JI0TOBOPOM ((paKTHIHO BHKITFOYAETHCSI MOXKIIMBICTh HaJaHHs HaOyBa4yeBi MaitHa OyIb-sIKMX BKa3iBOK IIOJJ0 BUKO-
HaHHS HAM CBOIiX 00OB’SI3KiB).

Take criocTepe:KeHHs MOKE peali3oByBaTHCS Yepes Oe3MOCepeHIo NPUCYTHICTh HOTAPiyca NpH MOXOBaHHI
BI/[4y)KyBa4a, OCOOMCTUI BHi3 HA KIAJOBHILE 3 METO MEPEBIPKU HASBHOCTI HAMOTHIIBHOI CHOPY.H, IO Maja
OyTH BCTaHOBJICHA HaOyBaueM Ha MOTWJII BiTdy’KyBada Tomio. Ha miaTBepkeHHs1 BUKOHAHHS 000B’SI3KiB 3a CHaj-
KOBUM JIOTOBOPOM HaOyBaueM MOXYTh OyTH MO/aHi paXyHKH BiINOBITHUX PUTYAIbHUX CITyXO0, MarasnuHiB 3 mpoja-
Ky BHpOOiB pUTYaJIbHOTO IPH3HAYEHHS, OPTaHiB, 10 HATAIOTh PUTYaJIbHi MOCIYTH, KPEMATOPiiB, JOBIIKH PO BCTa-
HOBJICHHSI HAMOTHJIBHOT CTIOPY/IH, TOBIJIKH, BUJIaHI OPTaHOM CaMOOpTaHi3allii HaceJIeHHs: OyJIMHKOBHM, BYJIMYHHUM,
KBapTaIbHUM Ta iHIINM OpPTraHOM CaMOOpTaHi3amii HaCeIeHHS TOIIO NPO Big3HAYEHHS POKOBHH CMEPTi, KBUTAHIII,
YEKH TOIIO PO 3po0JICH] BUTPATH Ta iHIII JOKYMEHTANbHI MiATBepKeHH. [Ipy mboMy He HIOEeThCs Mpo IMepeBipKu
(HampuKIa, MPUCYTHICTH HA 3aX0/ax, IO BiJOBITHO JIO CITAJKOBOTO JIOTOBOPY OpFaHi3YIOTBC$I Ta 3IHCHIOIOTHCS
Ha0yBayeM TOLLO) BUKOHAHHs Ha0yBayeM Iepei0aueHNX CIIaKOBUM JI0rOBOPOM 000B’sI3KIB, IPOBEACHHS! IKMX [PH-
TaMaHHE YIPaB/IiHCbKOMY KOHTPOIO!S.

Ha ocHOBI BCHOTO BHIIE3a3HAYCHOTO MOXKHA 3DOOMTH BUCHOBOK TPO Te, IO B CY4aCHUX yMOBAX KOHTPOIb 3a
BUKOHAHHSIM CIIaJIKOBOTO JOTOBOPY 3 OISy HA OCOOIMBOCTI KOHCTPYKLIT LBOTO JOrOBOPY HE € CEKTUBHUM CIIO-
coOoM 3a0e3redeHHsT BUKOHAHHS HaOyBadeM CBOIX 3000B’s3aHb 3a JOTOBOPOM. AHI NMpH3HAUCHA BiAdy)KyBadeM
ocoba, aHi HOoTapiyc He HAJICHI IpaBOM 00OMEXyBaTH ITPaBOMOYHOCTI HaOyBa4a — BIaCHUKA MaliHa, sike OyIo mpen-
METOM CIIaJKOBOTO JIOTOBOpY. ToMy BBakaeMo 3a HEOOXiJlHE MependaYuTd Ha PiBHI IMBUILHOTO 3aKOHOJABCTBA
MIOJIO’KEHHS MO Te, 10 HaOyBad MOBWHEH IIPH 3BEPHEHHI IO HOTapiyca 3 METOIO 3HATTS 3a00POHM BiqUyKCHHS
TCIISE CMEPTI BiAUY)KyBada MOAATH TOKYMEHTH a0o 1HIII JOKa3W Ha MiJTBEPKCHHS BUKOHAHHS HUM CBOiX 00OB’513-
KiB 3a JIOTOBOPOM, @ HOTapiyc YTOBHOB&)XCHHH BUMararu TaKi JIoKa3W Bij HaOyBaya. Ha Hamry mymky, moTpiOHO
TaKOK 3aKPINUTH y 3aKOHOJABCTBI HOPMY IPO Te, IO Y Pa3i HEBUKOHAHHS Y1 HEHAJICKHOTO BUKOHAHHS HabyBayeM
CBOiX 00OB’SI3KIB 32 CIIaJKOBUM JIOrOBOPOM HOTapiyc Mae MpaBo BiAMOBUTH HOMY Y BUMHEHHI 3HSTTS 3a00pOHH BiJ-
qy>keHHs. O4eBUAHO, IO JIMIIE Y TaKUH CHOCi0 MOXKIMBO 3a0€3MeUNTH BUKOHAHHS CBOIX 3000B’s3aHb 32 CIAJIKO-
BHM JIOTOBOPOM HaOyBadeM ITiCJIE CMEpPTi BiuyKyBaya.
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Pe3rome

V crarTi aHami3yIOThCS TOKTPUHAIBHI Ta MPABO3aCTOCOBHI MO3HMIIIT IIIOI0 CYTHOCTI, 3aC001B 3a0e3MeueHHs BUKOHAHHS CIIaIKO-
BOTO JIOTOBOPY, @ TAKOX OCOOIMBOCTEH KOHTPOJIO 32 HOTO BUKOHAHHSIM.
KuarouoBi ciioBa: criakoBuii JOroBip; BAKOHAHHS CIIAIKOBOTO JIOTOBOPY; 3ac00H 3a0e3MeueHHs; KOHTPOJIb.

Pe3rome

B cratbe AHAJIM3UPYIOTCA HAYYHBIC U IIPABOIIPUMEHUTEIIBHBIC IO3UIIUU 110 ITOBOAY CYIIHOCTH, CPEACTB o0ecIieueHus BBIMTOJHE-
HUSI HACJICACTBECHHOI'O JOTrOBOpa, a TaKKe ocobeHHOCTEH KOHTPOJISL €TI0 BBIITOJIHCHUSA.
KaroueBble ¢j10Ba: HACIEACTBEHHBIHN J0TOBODP; BBIINTOJIHEHUE HACICACTBEHHOI'O JOTOBOpA; CPpEACTBA O6eCHe‘IeHI/ISI; KOHTPOJIb.

Summary

In the article doctrinal and practical positions concerning the aggregate, the means of maintenance of performance of the inheri-
ted agreement and the signs of the control of its implementation are analized.
Key words: the inherited agreement; the implementation of the inherited agreement; maintenance means; the control.
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E. M. ®EJQENIELL

Eminb Muxatnoeu4y ®edenew, cmydeHm IV Kypcy
topuduyHoeo chbakyrnbmemy Kuigcbko2o HauioHarbHO-
20 yHisepcumemy iMeHi Tapaca LllegyeHka

XAPAKTEPUCTUKA HOPMU-MPUHLUUIY PIBHOIO 3AXUCTY
BCIX CYB’E€EKTIB rOCNOAAPIOBAHHA

VY cdepi npaBa «npunyunuy € 3arallbHOBU3HAHUM MOHATTAM. HUM nmo3HavaroTh MpOBiAHY 11€10, KepiBHI 3aca-
JIY TIPAaBOBOT'O PEryJIIOBaHHs YCiX BIIHOCHH, 110 BUHUKAIOTh, 3MIHIOIOTHCS Ta MPUIHHAIOTHCSA MPOTATOM AisSIBHOCTI
cycrinberBa. CitiJy BpaxoByBaTH, 110 MPABOBI MPUHLUIIKN MAIOTh YAMAIIMH peryioounid noteHmian. i npuHuunm y
0ararbox BHIaJKaX CTAalOTh HE3aMIHHUM 3aCO00M TIIyMadyeHHS 3MICTy HOPM IpaBa MpH iX MPaKTUYHOMY 3aCTOCY-
BaHHI. AJDKE Ta 4YM 1HIlIa HOPMa, 1110 BCTAHOBJIIOE KOHKPETHE MPaBUIIO MOBEAIHKH, 1aJIeKO HE 3aBKIU MICTUTh [TOCH-
JIaHHA Ha Te, sika KepiBHa i7iest Oyna 3aKiajieHa B OCHOBY LIOTO MpaBuiia. SIKII0 5K MPH 3aCTOCYBaHHI HOPMH BPaxo-
BYIOTbCS W IPUHIUIM PETYIIOBAHHS, TO 3MICT IIPaBUJjIa MOBEAIHKH CTa€ OB 3po3yMuINM. BukopuctanHs npaBo-
BUX NPUHIUIIB 3[aTHE NPUHECTH KOPUCTH 1 TOMI, KOJIU 3yCTPIYarOThCs MPOTAJMHU Y YAUHHOMY 3aKOHOAABCTBI U
BHHUKA€E HEOOXiHICTh, 30KpeMa, B 3aCTOCYBaHHI aHAJOT1i 3aKOHY 4u MpaBa. Bizomo, 110 cya He MOXe BiIMOBHUTH Y
PO3MIIAl CIIpaBH, SKUIO BiH HE BUSBUB Y 3aKOHOJABCTBI KOHKPETHOTO MpaBWJia IOBEAIHKH JUIs PO3B’I3aHHS CIIPaBH.
Y naHomy pasi 3’ SIBIA€THCS MOXIIUBICTH CITIOBHA BUKOPUCTATH PETYJII0I041 MOXKIMBOCTI IPUHIIMITIB IPABOBOTO PETy-
JoBaHHs. MeTor0 JaHo1 CTaTTi € JeTalbHUM PO3IISLA OJHOTO 13 MPUHLUIIB rOCIOAAPChKOTO MpaBa — MPUHLIUITY PiB-
HOTO 3aXHUCTY JIeP>KaBOIO BCiX Cy0’€KTIB rocrogapioBaHHs.

[Mpunumnm (3acann) npasa (OCHOBHU MPABOBOTO PETYJIIOBAHHS) € ICTOTHOIO CKJIaJOBOIO YACTHHOI HOPMAaTHB-
HOTO peryisTopa MaifHOBUX BIIHOCUH Yy cdepi rocniofaproBanHi. [Ipo 11e cBiguath yxe BigTBOpeHHs y cT. 5 ['K koH-
CTUTYLIMHUX OCHOB MPaBOMOPAAKY y cepi rocronaproBaHHsA, 3aKpiIUIEHHS 3arajJbHUX MPUHIUIIB rOCIOJapIOBaH-
HA y cT. 6 'K Ta mpuHUIUMIIB NiANPUEMHUIBKOIT AisbHOCTI y cT. 44 T'K. Lle nae migcTaBu cTBEPIKYBaTH, IO 3aKO-
HOJaBellb NOCIiZOBHO HAIoJIATae Ha TOMY, U100 0COOH, SIKUM aapecyroThcs aKTH TOCHOAAPCHKOTO 3aKOHOJABCTBA,
CIPUIHSIA SK KepiBHI BKA3iBKM KOHCTHTYLINHHI OCHOBU IPaBOMOPSAAKY y cdepl TOCIOmapIOBaHHS, MPUHIUIH
(3aranbHi NPUHLIKITK) TOCMIOAAPIOBAHHS Ta MIANPUEMHHUIBKOI AisTbHOCTI. [IpoTe HeMae micTaB CTBEPIKYBATH, 1110
1[I BUMOT'H 3aKOHOJIABIIsl HAJIE)KHO BUKOHYIOTHCSI, OCKUIBKH BiJICYTHE HaJIe)KHE OCMUCIICHHS PEryJIATUBHOI pOJii HOP-
MaTHBHHUX ITOJIOKEHb, PO SAKI WAEThCA, He TIIBKY B Haylll FTOCMOAapChKOro Mpasa, a i y Hayli npasa B3araii. Tomy
3BEpHEHHS 10 MPOOJIEeMH IPUHIIMIIIB TOCIIOJAPCHKOr0 paBa CJliJ BUHATH aKTyaJbHHUM.

®opMyBaHHS PUHLUIIIB FOCIOAAPCHKOTO MIPpaBa 31 HCHIOBAJIOCH M1/l BIUTMBOM 3arajbHUX MPUHIIMIIIB YCiel mpa-
BOBOI CHCTEMH JIepKaBu. B 1opuanyHiil Hayli paassHCHKOTO 1 Cy4acHOTO MepiofiB 0araTo yBaru NpuaUIIOCs J0CIi-
YKEHHIO MIPUHLUIIIB MIPaBa, BUSBICHHIO 1X 3MICTY, CIIBBIJHOIIEHHIO 3 1HIIUMH MPABOBUMH KaTeropisiMu, ix kiacudi-
Kallii, [0 OJHAK HE 3aBEePIIMIOCS (POPMYBAHHSAM OJAHO3HAYHUX KOHLENTYaJbHUX MONIAIIB Ha L€ PAaBOBE SBUILIE.

Cepen roJIOBHUX II1JIeH rocrofapchKoro mpasa y JiTeparypi BUAUISIOTHCS: 3MILIHEHHS HOPSIKY Y TOCIOAapIo-
BaHHI, 3a0€3MeYeHHs Y3TOMIKEHOCT] i KoOpAHHALii [ii TOCIOAaPIOIoUNX Cy0’€KTIB, X 3aiHTEPECOBAHOCTI Y MiABH-
nieHHi eekTuBHOCTI BUPOOHHMLTBA. DYHKIIT NPUHLMUIIIB BOAYAIOTHCA y TOMY, IO BOHH MOXYTh BUKOPHCTOBYBa-
TUCh: 1) Ge3nocepeHbO NPHU PETYIIOBAHHI TOCMOAAPCHKUX BIAHOCHH; 2) MPU TIIyMa4eHHI HOPM IIpaBa IpH iX pea-
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