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NOHUMAHUE NMPABOINPEKPALLAKOLWUNX OPUOANYECKUX PAKTOB
C TOYKU 3PEHUA OCHOBAHUW NMPEKPALLEHUSA NMPABA COECTBEHHOCTM:
MPAXXOAHCKO-INTPABOBOW ACIMEKT

Bompoc ropuandeckux GpakToB He pa3 CTAHOBHUIICS MPEAMETOM HCCIIEI0BaHUS yUEHBIX-IOPUCTOB, OTHAKO YHH-
KaJIbHbIE CBOMCTBA 3TUX 0a30BBIX SIMUHUII FOPUCTIPYACHIIMN BCET/IA CO3/1aBaIM HOBBIC c(hephl JJIsi HAYYHOTO aHAJIH-
3a. K MamoncciienoBaHHBIM BOIIPOCAM, B YaCTHOCTH, OTHOCSTCS HpaBOIpEKpamiafonine opuanieckue (GpakTel B
TpaXXIaHCKOM IIpaBe, KOTOPbIE MPEACTaBIeHbl OCHOBAHUAMH TPEKpaIleHusl paB, 00s3aHHOCTEH U PaBOOTHOIIIE-
Huil. Bmecte ¢ aTuMm, cienyer OoTMETUTh, YTO Ha CTPaHMULAX FOPUAMYECKON JIMTEPaTypbl JOCTATOYHO CKYIO pac-
KPBITBI OCOOCHHOCTH OCHOBaHMI MpeKpalleHus MpaBa cOOCTBEHHOCTH UMEHHO KaK IOpUANYECKUX (DaKTOB, UTO U
00yCIIOBIIMBAET aKTyaIbHOCTh HAYYHOTO MCCIEIOBAHMS ATOTO BOIIPOCA M HAIl HHTEPEC K €r0 PaCCMOTPEHHIO.

Bompocy ropunuueckux (GpakToB M OCHOBaHHMI HPEKPAIICHUs MpaBa COOCTBEHHOCTH B TPaXKIAHCKOM IPaBe
TIOCBSITUIIN TPY/bI TaKKe yueHble, kak B. ['anos, A. 3aBansubii, C. 3unuenko, A. Banos, A. Kyrarananze, K. Ileitues,
M. Poxxosa, JI. ConranoBa, A. Ynosenko, A. Xapuenko, H. Uenbimesa, S. lllepuenxo, B. Spoukwii u ap.

Lenpto cTateu SBISIETCA UCCIEAOBaHHE (OPM MPOSBICHUN PEabHBIX OOCTOSTENBCTB JACHCTBUTEIBHOCTH,
KOTOpBIE MIPUBOIST K IOPHIMUESCKIM MTOCIIEICTBHSAM B BHJIE TIPEKPAIICHHS ITpaBa COOCTBEHHOCTH.

IOpuanueckue akThl Kak SBIEHUS MPABOBOH AEHCTBUTENFHOCTH BO3HUKIU JAaBHO M UMEIOT JAJTUTEIBHYIO
HCTOPHIO CTAHOBJICHUS M Pa3BUTHs. B puMckoM mpaBe pa3iuyanyd HECKOJILKO OCHOBAaHWM BO3HUKHOBEHHS IPaBO-
BbIX oTHOLIeHUH. Yxe B Muctutynuax ['ag u FOcTuHMaHa 3aKperisuinch Takue U3 HUX, KaK: KOHTPAKT, AEJTUKT, KBa-
3UJIENIUKT!, XOTS B HEKOTOPHIX UCTOYHHKAX YKA3bIBAETCS HA CYIIECTBOBAHUE €Il U YETBEPTOro OCHOBAaHUS — KBa-
3UKOHTpaKkT?. Ilo3xke OCHOBaHMEM BO3HUKHOBEHHUS IPABOOTHOILIEHUM MpPHU3HABAIM OJHOCTOPOHHIOI CHEJKYS.
Brraensuince Takke CpoKH, OCHOBAHHUS 3aKJIIOUEHHSI U PeKpalleHns Opaka, epexo/ia Beuleil o HacaeICcTBy U Apy-
rue ropuandeckue ¢pakTel. beccnopHo, Takoe 00JbIIOe KOMNIECTBO MX BUAOB HY)KIaJach ONPEICICHHON CrcTeMa-
TU3aIMY, KIacCU(PUKALUU4, HO, HECMOTPS HA 3HAYUMOCTh M BOKHOCTH IOPHIHYECKOTO (haKTa, KOTOPHIH SBISIETCS
MIEPBOOCHOBOI HE TOJBKO BOSHUKHOBEHMUS, HO 1 I3MEHEHUS U TIPEKpallleHs TIPAaBOOTHOIICHUH, ero 00IIero MoHs-
THS, KaK U TIOHATHS PaBOOTHOIICHHUH, PIMCKUE IOPUCTHL He chopMynupoBany. B nanpHeimeM ganHas Kiaccu(pm-
Kalus cTana oOUISTIPUHATON U HalllJla CBOE 3aKperuieHre HermocpeacTBeHHo B Konexce Hamoneonas.

Jedununmonnoe ohopmiieHHe opuandeckrue (QakThl nmpuodperaroT muimb B XIX Beke. Hemerkuii ropuct
A. MaHuUTK® yBepsieT, UTO MOHATHE «ropuandeckuil ¢axT» Brepsble BBesn CaBunbu’. B pabore «Cucrema coBpe-
MEHHOTO PUMCKOTO MpaBa» OH MHcall: «S Ha3pIBato COOBITHS, BEI3BIBAIONINE BOSHUKHOBCHHE WM 3aBEPIIICHHE MTpa-
BOOTHOIICHUH, FOPUINYECKUMHU (pakTammu»S. Hauaryro uM Tpamuimio npopoynkuin b. Bunnmeiin, I'. depuaOypr n
Ipyrue Hemelnkue yuenble®. CTaHOBIIEHHE W Pa3BUTHE TIOHATHUS IOPUANYECKOTO (pakTa 00yCIOBIEHO MPpeodpa3oBa-
HUsMH B rpaxaanckom nipase (I JdepuOypr, P. 3om, I'. [TyxTa, A. ToH u npod.). PazBuTre MMyIIecTBEHHBIX OTHO-
meHuid TpeboBallo MX JAeTajbHOM periameHTalud. [109TOMy BO3HHMKAaeT HEOOXOAMMOCThH MPHUMEHEHHs OOIIero
MOHATHSA IopuIudeckoro ¢akra. ClemoBaTenbHO, cpena, U3 KOTOPOH MPOUCXOAAT I0pUANYecKre (pakThl, eCTh cama
J)KU3Hb (OHM BO3HUKAIOT W3 TOTPEeOHOCTEH IOPUIMYECKOM NpaKTUKW, peauil KU3HEeAesATeIbHOCTU 4YellOBeKa,
oOmiecTBa U TOCynapcTBa).

B «O0meit Teopun mpasa u rocynapctBa» B. C. HepcecsHir maet Takoe onpenereHue IOpHIMIECKIX (PaKTOB:
«...9T0 (pakTh! ((hakTHUEeCcKre 0OCTOATENBCTBA), UMEIOIINE B COOTBETCTBUU C 3aKOHOM IOPHIMYECKOE 3HAYCHUE B
KauecTBE MPABOBOTO OCHOBAHUS (YCIOBHS), HEOOXOAUMOTO IS PeaTH3aliil HOPMEI TIPaBay.

Mo muenuto II. H. PabunoBuua, ropugudeckuii Gaxt sBISETCS MPEAyCMOTPEHHBIM THIIOTE30H MPaBOBOM
HOPMBI KOHKPETHBIM OOCTOSATENBCTBOM, C HACTYIJICHHEM KOTOPOTO BO3HUKAIOT, M3MECHSIOTCS WIIH MPEKPaIIatoTCs
npaBoBbIe oTHOMIECHUs. ClienyeT OTMETHTD, YTO JJIsl COBETCKOTO IpaBa OBLIO XapaKTEPHBIM PACCMOTPEHUE IOPUIN-
yeckuX (pakTOB B HUX CBSI3U C TOCyapcTBOM. Tak, B yueOHuke «Teopus rocynapcTBa W MpaBay MOA peaaKiuen
K. A. Moku4eBa roBOPHUTCS, YTO IOPHIMUECKUE (PAKTHI — «3TO 00CTOSATEIHCTBA, N30PAHHBIE TOCYNAPCTBOM ITO IIETI0-
MY PSy )KM3HEHHBIX OTHOILICHUH U 3aKpEIUICHBI UM B TUIIOTE3€ MPaBOBOM HOPMBI KaK YCIOBHE, BBI3BIBAIOIIEE OIpe-
JIEJIEHHBIE IIPABOBBIE MTOCIIEACTBULY.

IIpodeccop A. B. Cypuiios, onpe/elniss NOHATHE IOPUANYECKOro (hakTa, cchliaeTcs Ha nmosuiuio P. A. Xangu-
HOI, COTJIACHO KOTOPOH IOPUINYECKUI (PaKT CIYKHUT 00S3aTeIbHBIM OCHOBAaHHEM JJIsi BOSHUKHOBEHUS, U3MEHCHUS
WK TIpeKpalieHus mpaBooTHomeHUH. FOpunndeckue (paxTol, 1o ero MHCHHIO, 3TO YKU3HEHHEIE 00CTOSITEIhCTBA, YTO
MyCKaIOT B XOJl HOPMBI MpaBa, B Pe3yJIbTaTe Yero HACTYMaloT ONpeACTICHHbIC TOCIESICTBUS — BOSHHUKAIOT, M3Me-
HSAIOTCS WIN IIPEKPAIaloTCs IPABOBbIE OTHOLLIEHMS.

© A. B. Koctpyba, 2013
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Mpobnemu uuBINLHOroO Ta NiIANPUEMHULIBLKOrO nNpaBa B YKpaiHi

B nByx m3BecTHBIX yueOHUKax «Teopus rocygapcTBa u npaBa» nof pepakiueid B. K. babaera n «O6mias Teo-
pus rocygapeTBa M Ipasa» nox pegakuued M. H. MapueHko IIpUBOIUTCS OIpPENENICHUE NOHATHS IOPUANYECKOTO
¢axra, npeanoxensoe B. b. Mcaaxom: «llox ropuguueckumu paktamMu B HayKe U Ha MPAKTHKE MTOHUMAIOTCS KOH-
KpeTHbIe COLMalIbHbIE 0OCTOATENbCTBA (COOBITHS, AEHCTBHSA), BBHI3BIBAIONINE B COOTBETCTBMM C HOPMaMH IIpaBa
HACTYIUIEHHUE OIpeesIEHHBIX MPABOBbIX MOCIIEACTBUI — BO3HUKHOBEHNE, H3MEHEHUE WM IPEKpallleHHe MPaBOBbIX
OTHOIICHWID». B MOHATHH IOpUANIECKOTO (aKTa COUETaeTCs ABa MOMEHTA: BO-IIEPBBIX, ITO SIBIICHUE ICHCTBUTEIb-
HOCTH — COOBITHE WM JIeHCTBUE (MaTepHalbHbIi MOMEHT), BO-BTOPBIX, 3TO SIBJICHHUE TIOPOXKIALT, YUUTHIBAs yKa3a-
HUSI HOPM TIpaBa, OIpe/eIeHHbBIC IPABOBBIC MTOCIEACTBUS (IOPUANIECKUI MOMEHT).

OnHako OYEHb MHTEPECHOH M 0OOCHOBAHHOM, MO-HallleMy MHEHHUIO, ABJIsieTCs no3uius M. PoxxkoBoit, koTo-
past BHOCUT TOYHOCTh B MOHATHE FOPUANYECKUX (HAKTOB MyTEM PasrpaHUUYEHUS «IIPABOBON MOJEIN 00CTOSTENBCTBY
u «opuamdeckoro akra». [lox mpaBoBol MOIENBI0 OOCTOSTENBECTB OHA ITOHUMAET a0CTPAKTHOE (THIIMYHOE)
00CTOATENBECTBO, KOTOPOE 3aKPEINICHO B THITOTE3¢ HOPMBI TpaBa (WIM HECKONBKAX HOPM MpaBa) M C KOTOPHIMH
HOpMa IIpaBa CBSI3BIBACT BO3HUKHOBEHHUE OIPEACICHHBIX MOCHeACTBHH. FOpuandecknii (akT, cCauTaeT oHa, TPaau-
LHOHHO TIOHUMAETCsl KaK PEanbHO CYIIECTBYIOIIEE JKU3HEHHOE 00CTOATENIECTBO — SIBIICHHUE MU nporiecc. U moato-
My OIpeJeNIeHre IPUINIECKOro (hakTa He MOXKeT 6a3UpoBaThCs HAa TOHUMAHUH €T0 KaK [IPaBOBOM Moaenun 00CTos-
TenbcTB!0. CunTaeM, 4TO Takas MO3ULMS SBISIETCS 0OOOCHOBAaHHOM, MOCKONBbKY BHOCUT TOYHOCTb B ONpEJEIICHUE
OPHIMYECKOTO (hakTa, OTAEIAS (PaKTHIECKIEe OOCTOSITENBECTBA OT UX HOPMATUBHON MOJIEIH.

B cBsi3u ¢ 3THM, cuMTaeM, 9TO IMPaBOIPEKPALIAIONTHN IOPHINUECKIN (PaKT MOXKHO OIPEAETUTh KaK KOHKPET-
HOE 00CTOSITEIIhCTBO OOBEKTUBHOW JICHCTBUTEIBHOCTH, KOTOPOE OTOXKICCTBISISICH C TPABOBOM MOJEIBIO, 3aKper-
JICHHON B HOpME IIpaBa, MPUBOIUT K CICICTBHIO B (hOpMe MpeKpalleHus MpaB, 00S3aHHOCTEH, TPABOOTHOIICHU
WY NIPaBOCYObEKTHOCTH. HecMOTpst Ha 3TO, BIOJIHE JIOTHUHBIM BBIIVISLIUT MOCTPOEHHUE IOPUANYECKOTO (haKTa Kak
€IIMHOTO LIEJIOT0, KOTOPOE COCTOUT M3 IOPUIUUECKON 1 (PAaKTHYECKOH COCTaBHBIX YacTeil.

[paBompekpamaronuii IOpUAMYeCKIi (HaKT B KIACCHISCKOM NMOHWMAHHH IOPUAMYCCKOTO (DaKTa SIBISIETCS
OTIPEIeTICHHBIM 0OCTOSTEIHCTBOM JIEHCTBUTEIBHOCTH (IEHCTBHEM HMIIM COOBITHEM), KOTOPOE M BBHI3BIBAET IOPHUIU-
YEeCKHE MOCIEICTBUS.

B 1opuandeckoif muTeparype moj MpekpamieHneM MpaBa cOOCTBEHHOCTH MOHMMAIOT aOCONIOTHYIO B 06e3B03-
BPAaTHYIO [IOTEPIO IIPABOBOI! CBSI3U MEXy COOCTBEHHUKOM U NPHHAAJIEKAIECH eMy Ha IpaBe COOCTBEHHOCTH BEILbIO
B pe3ynbrare JeHCTBUS WM HACTYIUICHUS PA3IMYHBIX IOPUANYECKUX (DAKTOB (CHETOK, PElIeHHH cyaa, IopHInde-
CKHUX TIOCTYIIKOB, COOBITHH, HEIPAaBOMEPHBIX NEHCTBUI yUaCTHUKOB IPpakJaHCKUX MPABOOTHOIICHUH, TIPaBOMEPHO-
TO HCTOJIB30BaHUS U MOTpeONeHnsT nMytecTBa)!l. IpakraHcKoe 3aKOHOAATEIHCTBO OONBIIMHCTBA CTPAH POMAHO-
TepPMaHCKOW IIPAaBOBOH CHCTEMBI COACP)KUT HACHTUYHBIHN ITepedeHb OCHOBAHUH JUIS PEKPAIEHHUs TpaBa COOCTBEH-
HOCTH (BO3MO)KHO C HE3HAYUTEIHHBIMH CTICITU(DUKAIHSIMH).

K TakuMm OCHOBaHHUSM, B YACTHOCTH, OTHOCSTCSL:

1) oruykaeHHe COOCTBEHHUKOM CBOETO UMYIIECTBA;

2) oTka3 COOCTBEHHHUKA OT IIPaBa COOCTBEHHOCTH;

3) mpexparieHue mpaBa COOCTBEHHOCTH Ha UMYIIECTBO, KOTOPOE MO 3aKOHY HE MOXKET IIPUHAUICKATH TaHHO-
My ULy,

4) YHUYTOXKEHHE UMYIIIECTBA;

5) BBIKYII 36MEJIHOTO Y4acTKa B CBSI3U C O0OIIECTBEHHOW HEOOXOAUMOCTBIO;

6) BBIKYIl HEBIXKUMOTO UMYILECTBA B CBSI3U C BBIKYIIOM C LIEJIbIO OOLIECTBEHHON HEOOXOIUMOCTHU 3eMEIbHO-
r0 y4yacTKa, Ha KOTOPOM OHO pa3MeIlEHO;

7) obOpateHre B3bICKaHHS Ha HUMYIIECTBO M0 00sI3aTebCTBAM COOCTBEHHUKA,;

8) pexBU3MIHS;

9) xoH(uckaius;

10) mpekpalieHrue IPUANIECKOro JINIA WIX CMEPTU (PU3UUECKOTO JIUIA.

Ha nepBblil B3], Ka3KETCsl, YTO BCE IPUBEACHHBIC OCHOBAHUSI IPEKPAILCHUS] IIPaBa COOCTBEHHOCTU SIBIISIFOTCSI
OTIENBHBIMH IOPUIUYECKUMH (paKTaMHU, KOTOPbIE COOTBETCTBEHHO MPEKPAIIAIOT MPaBO cOOCTBEHHOCTH. OHAKO IS
TOTO, YTOOBI TIOATBEPANTH WITH OTIIPOBEPTHYTH BBIABUHYTOE MPENIONOKEHNE, HEOOXOIMMO MX IIPOAHAIN3NPOBATE.

Omuyorcoenue. Heckonbko niepedpasupys omnpenenenue, npenoctaBieHHoe K. IleifueBbiM, MOXXHO CKa3arh,
YTO MO OTUYKICHHUEM IOHUMAIOT OCYIIECTBISIEMYIO B COOTBETCTBUH C TPAXKAAHCKIM 3aKOHO/ATEIbCTBOM IIepesa-
4y (BO3ME3AHYI0 WM 0€3BO3ME3/IHYI0) UMYIIECTBA B COOCTBEHHOCTb OT OJIHOTO JIUIIA K APYTOMY B YAaCTHO-IPABO-
BOM MJIM ITyOJIMYHO-TIPABOBOM MOPSIZIKE, YTO 3aKPEIUISIETCS B COMIAIICHUSIX WIM IPYTUX, B TOM YHCIe aAMUHHUCTpa-
TUBHBIX, akTax!2. Takas mepenaga MoKeT UMeTh (OpMy IPOIAXKH, MEHBL, JaPECHU, IIepeiadd B CUET OILIATHI Tojra
U T.I.13.

CHCHI/I(bI/ILIHOCTL OTUYXKIACHUA COOCTBEHHHKOM CBOETO UMYIIECTBA 3aK/IIOYa€TCA B TOM, YTO OAWH U TOT XKE
IOPUINUECKUH (DakT (OTOBOP) OTHOBPEMEHHO SIBIISICTCS OCHOBAaHUEM NPEKPAICHUS IIpaBa COOCTBEHHOCTHU Y OJTHO-
ro Jinia (0TYYyX/1aeMOr0) U BOZHUKHOBEHHE MpaBa COOCTBEHHOCTH y Apyroro (mpuobdperaemoro). [Tockonbky mporo-
BOp SIBJISIETCSI MMPOU3BOAHBIM (BTOPUUHBIM) CIIOCOOOM MPUOOPETEHUs IpaBa COOCTBEHHOCTH HA BEllb, TO K MPH-
00peTaTeIto MepeXoIsIT He TOIBKO IIPABOMOYHS COOCTBEHHHKA, HO U COOTBETCTBYIOIINE OOS3aHHOCTH, CBSI3aHHBIE C
MIPaBOM COOCTBEHHOCTH Ha 3Ty BeUIb (OOpEMEHEHHS CEPBUTYTOM, 3aJI0TOM H T.A.)!4. JIoroBop Kak IpaBOmpeKpa-
MIAFOINHMN W TIPABOYCTAHABIMBAIOIINN IOPHIUYCCKHA (PAKT SIBISETCS AOCTATOYHO CIOKHBIM M HEOJHO3HAYHBIM B
Pa3NNYHBIX YCIOBHAX. B 4acTHOCTH, pa3nuuHble IO CBOEH NpHpoAe OOBEKTHI IPaXIaHCKO-TIPABOBBIX JTOTOBOPOB
OTIPEAETSIOT 0COOEHHOCTD (hOPMBI MM JPYTHX YCIOBHH JOTOBOpA.
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Omxkaz cobcmeennuxa om npasa coocmeennocmu. 11011 0TKa30M OT paBa COOCTBEHHOCTH CJIEAyeT TOHUMATh
OTKa3 OT BCEX MPAaBOMOYHOCTEI COOCTBEHHMKA MMYIIIECTBA, BXOASAIINX B COCTaB IpaBa coOcTBeHHOCTH. OTKa3 OT
MpaBa COOCTBEHHOCTH UMEET MECTO, KOT/Ia BiIaJieliel] OTKa3bIBaeTCs OT MpaBa COOCTBEHHOCTH Ha UMYIIECTBO, KOTO-
poe siBisieTcsi OeCCIIOPHBIM JCHCTBUTENFHBIM U HaAJeKale oQpopMICHHBIM (TIOATBEpPKACHHBIM). Kak mpasuio,
TpaKIaHCKOE 3aKOHOJATENECTBO HE ONpeNeNsieT KOHKPETHBIX AeUCTBUI COOCTBEHHUKA MIPH OTKa3€ OT IpaB Ha CBOE
uMytiecTBo. Kak mpaBmio, oTkas oT mpaBa COOCTBEHHOCTH 0€3 COBEpIICHHUS NEHCTBUH, CBHICTEIBCTBYIOIINX 00
OTKa3e OT MMYIIECTBA, HE BIICUET 3a COOO0 mpeKpalieHne mpaBa COOCTBEHHOCTH U 00s3aHHOCTEH COOCTBEHHHUKA B
OTHOIIEHHH COOTBETCTBYIOIIETO MMYIIECTBA IO MPHUOOPETEHUs MpaBa COOCTBEHHOCTH HA HETO JIPYTHM JIMIIOM.
Taxoe yTBepkIeHHe, C OMHONW CTOPOHBI, COXpaHsIET 3a BIaeblieM OpeMs collep)KaHHsl UMYIIECTBa, TO €CTh 00s-
3aHHOCTb IUIATUTh YCTAHOBJICHHBIE HAJIOTH, CTPAaXOBAaTh MUMYIIECTBO B OIpPEJECHHBIX 3aKOHOM ClIydasx, BO3Me-
IaTh OPYTHM JHLAM Bpell, IPAYNHCHHBIA TAKHM HMYIIIECTBOM, a C APYTOH CTOPOHEI — 3TO BO3MOXKHOCTH BO3BpaTa
BEIIN OBIBIIEMY Biafenbily!S. OmHaKo 3T0 0OCTOSTEIHCTBO CBHUAETENBCTBYET O TOM, UTO IPABONPEKPAIIAIOMINI
IOpUAMYECKUH (akT Kak AeHCTBHE COOCTBEHHMKA BEIIN O(OPMIICHO HAIJISKAIINM 00pa3oM U ColepKaHueM KOTO-
POl SIBIIIETCS OTKa3 OT BCEX TPEX IPaBOMOUUil, B pealbHOM MPaBOBOI JEUCTBUTEILHOCTH BIIEUET CIEACTBUE IIpe-
KpallleHUs] TOJBKO JIBYX, IPABOMOYHOCTEHN — MOJB30BAHUS M PACTIOPSIKEHUS, YTO MOXKET CTaTh MOBOAOM IS JHC-
KyCCHMHM B BOIPOCE MOMEHTa HACTYIUIEHHS MOCIEACTBUS B BUJE MPABOINPEKpALICHUs B ClIydae C HEABHKUMOU
Bembio. [IpaBompekpaniaronuM OPHINIECKAM (HaKTOM B CIIydae ¢ OTKa30M COOCTBEHHHKA OT IIpaBa cOOCTBEHHO-
CTH MOXKET OBITh OJTHOCTOPOHHHI BOJICBOW aKT JIMOO CIeIKa.

O6pamieHne B3BICKaHNS Ha HMYIIECTBO 0 0053aTeNbCTBAM COOCTBEHHHNKA KaK OCHOBAHHE IS TIPEKPAIICHHS
mpaBa COOCTBEHHOCTH OYEHBb TECHO CBSI3aHO C MCTIOJHUTENBHBIM MPOU3BOJICTBOM. [IpaBOOTHOIICHUS, BOSHUKAIO-
1IMe nMpu oOpalleHUH B3bICKaHUS Ha 3aJI0)KEHHOE MMYILECTBO, MMEIOT CIOXKHBINA XapakTep. VX peanu3amus JIeKUT
B IUIOCKOCTH CIIELMalIbHBIX 3aKOHOB. Kak mpaBuiio, UMyIIeCTBO JOJDKHUKA HAa KOTOPOE HallaraeTcs B3bICKaHUE, pea-
THI3yeTcs Ha MyOMIYHBIX TOPrax C MEeNbI0 00eCIIeUueHHs OTyYeHHs CIPaBeUTMBON TITATHI 33 TaKUe Bemu. Topra, B
TaKOM CIIydae, SIBJISIOTCS WHCTPYMEHTOM OIIpENeNICHHs [eHbI MMYIIEeCTBA JOJDKHUKA, KOTOpas He 3aBHCHT HU OT
KpEIUTOpa, HU OT JOJDKHUKA, YTO HE IMO3BOJISET KPEJAUTOPY MOTYyYUTh CPEICTBA CBEPX CYMMBI KPEIHTA, a JIOJKHH-
Ky — YIUIaTUTh MEHBIIIE OT Hee, WM Hao0opoT. O HaKo, KaK MPaBIIIO, HIMYIIECTBO JOJDKHHUKA IO pe3yabTraraM Top-
TOB UMEHHO OTYY>KJA€TCs B MOJIb3y HOBOTO BIAAEIbIIA, XOTA U B crienuduyeckuil cnocod. XapakTepHbIM SBIIETCS
TO, YTO MPABOIPEKPAIIAIOIINM FOPUIUISCKUM (HAKTOM B TAKOM cliydae OyIeT CIeNKa WK, 0 KpaiiHel Mepe, aaqMu-
HUCTPATHBHBIA aKT.

Konguckayus. 10T criocod nmpekpaieHus npaBa COOCTBEHHOCTH Ha BEIH, 0€3yCIIOBHO, SBISETCS MEXOTpa-
cneBeIM. bosee Toro, OH UMeeT psix 0COOCHHOCTEH, KOTOPBIE XapaKTCPH3YIOT €ro B OOJbIIeH CTEICHN KaK HHCTH-
TyT MyONIWYHBIX oTpaciiell mpaBa. OCOOEHHOCTHIO KOH(PHUCKAIINH SBISIETCS TO, YTO UMYIIECTBO MEPEXOAUT B COOCT-
BEHHOCTb IOCYapCcTBa 6€3BO3ME3IHO.

OTHOCHTEIIFHO MOMEHTA HACTYIUICHHS TIOCICIHETO MPaBOMPEKPAIIAIONIETO IOPUANIECKOTO (DaKTa, C KOTOPBIM
CBSI3BIBACTCSI HETIOCPEICTBEHHOE MPEKpaIleHUe IMpaBa COOCTBEHHOCTH JINIA HAa UMYILECTBO, HHTSPECHON SBISIETCS
no3unns Koracrurymmonnoro Cyna Poccuiickoit @eneparuu. Tak, 110 OTHOIIEHUIO K MOMEHTY MPEKPAIIEeHHUs ITpaBa
COOCTBEHHOCTH TIPH U3BSITUN U KOH(UCKAIIMH UMYIIECTBA OH onpenenui: «3paTHe IMyIecTBa U IPUHATHE KOM-
METeHTHBIMU OpTaHaMH PEUIeHUs O ero KOH(HCKaIuu camo 1o cebe He sBJseTC MPeKpalieHneM paBa COOCTBEH-
HocTu. OHO TIpeKpalaeTcs B pe3ylibTaTe peasbHOTO HCIIOJIHEHUS TAKOTO pelieHus U (akTa mepexoia UMyIIecTBa B
COOCTBEHHOCTh TrocynapcTBa»!®. MOMEHTOM JIMILEHUs MpaBa COOCTBEHHOCTH JIMIIA, 1O OTHOIIEHHIO K KOTOPOMY
CYIIOM TIPHHSTO PEIICHIE 0 KOHPUCKAIUH UMYIIECTBA, SBIIETCS COCTABICHIE IPOTOKOIA O IPOBEICHUH ayKI[HOHA
TI0 pean3ayy KOHQUCKOBaHHOTO MMyIecTBa. [Ipn 3ToM rocynapcTBo mprodperaet nmpaBo COOCTBEHHOCTH Ha KOH-
(uCKOBaHHOE UMYIIECTBO MOCIIE TOIYYCHHUS CPECTB, BEIPYUSHHBIX MPH Pean3aiuy 3TOro uMyiectsal’,

Yuuumooicenue umywecmea MoxeT ObITh PE3yJIbTATOM JEUCTBUI COOCTBEHHHMKA MU IPYyTUX JuIl. B yacTHOC-
TH, 9TO MOXKET OBITh TaKO€ MCIOJIb30BaHUE UMYIIECTBA, B PE3YJIBTaTE KOTOPOTO OHO MOJIHOCTHIO M HaBCEra TepsieT
CBOM CBOMCTBA, MHAWBUYaIbHbIE IPU3HAKU U T.1. YHUUYTO)KEHHE UMYILIECTBA MOXKET MPOU30UTH U HE3aBUCHUMO OT
BOJI COOCTBCHHHUKA (HAaIpuUMep, B pe3ylbTare MPOUCIIECTBUS, HETPEOIOIUMON CHIIBI, HEIIPaBOMEPHBIX JCHCTBUI
JPYTUX JTAI)!8 U T.11.

YHUUYTOXKECHNE UMYIIIECTBA TAKXKE SIBIISIETCS OCHOBAHUEM JIJIsl TIPEKPAIlEHHUS TpaBa COOCTBEHHOCTHU. B pe3yiib-
TaTe CIy4allHOTO MJIM YMBIIIJICHHOTO YHUYTOXXEHHS JBIKUMOTO UMYIIECTBA, KaK MPaBUIIO, HE HY)KHO COBEPIIATh
Kakue 100 hopMmasibHbIe AecTBUS. OTHOCUTENBHO HEABMKUMBIX BEIEH UM UMYILECTBA, IPpaBa Ha KOTOPBIE TOA-
JIKaT TOCYAapCTBEHHOM PEerucTpaliy, yCTaHABIMBAIOTCS MpaBuiIa W TpeOOBaHMs, aHAJIOTUYHbBIE TE€M, KOTOpbIE
MpeayCMaTPUBAIOTCS UL 0TKa3a OT CBOETO MMyIecTBa. B yacTHOCTH, 3TO KacaeTcs 00s3aHHOCTH COOCTBEHHUKA B
TaKUX CITydasix OOpaTHTHCS K OpraHy, OCYIIECTBILTIOMIEMY TOCYIapPCTBEHHYIO PETHCTPAIMIO MPAB Ha HEIBHIKH-
MOCTb, C 3asIBJICHUEM O BHECEHHH W3MEHEHHUI B COOTBETCTBYIONIMIA peecTp. [Ipy YHUUTO)KEHUN HMYIIIECTBA IPaBO-
MPEKPAIAIONIUI IOPUINIECKUN (aKT UMEeT MECTO B MOMEHT YHHUTOKEHHUS BEIIH, B TO BPeMs, KOT/Ia OHA TepsieT
cBou cBoicTBa. Coco0 YHHUTOKEHUSI HE UMEET 3HAYCHHUs, Pa3Be YTO OH HE HAHOCHUT yIIepO APYyTrUM y4yaCTHHUKaM
TPaKIaHCKO-IIPABOBBIX OTHOIICHHUH. MOXKHO CKa3aTh, 4TO (YU3NUECKOE YHHUTOKCHUE BEIIU BJIEUET MPEKpaIICHUE
mpaBa Ha Hee, MPU TOM, YTO BEIIb YHUYTOXKACTCS (PU3MUYCCKH U MEPECTaeT CYIISCTBOBATh B pealbHON AEHCTBHU-
TEJNFHOCTH, TIpaBa Ha Hee TakXKe He MOTYT CYIIECTBOBATh 0€3 caMOi BEIIH.

Ilpexpawenue npasa cobcmeeHHOCMU HA UMYIECME0, KOMOPOe NO 3aKOHY He MOJCen NPUHAONENCAMb JIULY.
Tak, ecnu Ha OCHOBAHUSIX, HE 3allPEIIEHHBIX 3aKOHOM, JIUIIO MPUOOPENO MpaBO COOCTBEHHOCTH HAa MMYILECTBO,
KOTOPOE T10 3aKOHY, YTO ObUI MPHUHAT MOPKE, HE MOXKET €My MPUHAJJICKATh, 3TO UMYIIECTBO JOJIKHO OBITh OTUYX-
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JICHO COOCTBEHHHKOM B TCUCHHE CPOKA, YCTAHOBICHHOTO 3aKOHOM. Ecim MMyIiecTBoO HEe OTUYXIE€HO COOCTBEHHH-
KOM B YCTaHOBJICHHBIE 3aKOHOM CPOKH, OHO C Y4E€TOM €r0 XapaKTepa U Ha3HAueHMs II0 PELICHUIO Cyla Ha OCHOBa-
HUY 3as1BJIEHUS COOTBETCTBYIOIIETO OpraHa TOCyJapCTBEHHOM BIACTU MOAJIEKUT IPUHYAUTEIBHON ITpoaaxe. B ciry-
Yae NPUHYJUTEITHLHON POIaKH HMYILECTBa €ro ObIBIIEMY COOCTBEHHUKY IIEpPEAacTCsi CyMMa BBIPYUKH 32 BHIYETOM
PacxoJ0B, CBA3aHHBIX C OTUY)KJIEHUEM HMMyllecTBa. Ecayu umymiecTBo He ObUIO MPOJAHO, OHO MO PELICHUIO Cyna
nepenaeTca B COOCTBEHHOCTh rocyaapcTBa. B aTom ciyuae ObIBIIEMY BIafeiblly MMYIIECTBA BBIMIAUHUBACTCS
CyMMa, OTIpeJIeJICHHAs 110 PEeIICHUIO CyAa. B maHHOM ciydae peds uiueT 00 MMyIecTBe, KOTOPOEe HaXOANUTCS B Orpa-
HUYEHHOM 000pOTE MY O MPUHAUICKAIINX K ONPEIEICHHOMY KPyTy CyOBEKTOB, IpaBa KOTOPHIX HA KOHKPETHBIN
BHJ| UMYLIECTBAa OTPAHUYEHBIL.

INpaBonpekpararomyii FOpuITIecKnil GakT B JaHHOM Cllydae uMeeT popMy (HaKTHUECKOTO COCTaBa, TOCKOIb-
Ky TOJNBKO TIPH IPaBHIBHOM COOJIONCHUH MPOLEAYPHl U CYIIECTBOBAHUS IOPHANIECKNX (DaKTOB B HEOOXOTMMOM
MOCIIEI0BATEIFHOCTY U B HYKHOM KOJIMYECTBE HACTYIIAET MOCIIEACTBUE B BUJIE MPEKPAIIEHH ITpaBa COOCTBEHHO-
cti. COOCTBEHHHK MMYIIECTBA MUMEET albTEPHATHUBY, KOTOPAsl MPOSIBIIIETCS B BEIOOPE MOJEIH MTOBEACHUS, B TOM
YHCIIE CaMOCTOSITENbHO OTUYKIATh UMYIIECTBO WIH IIPEAOCTaBUTh 3TY BO3MOXKHOCTb FOCYAAPCTBY 110 UCTEYEHUU
OIIPEIETICHHOTO 3aKOHOM CpOKa. JlJaHHOe OCHOBaHHUE MPEKPAIeHUs IpaBa COOCTBEHHOCTHU BKIIIOYAET B ceOs B Kaue-
CTBE AJILTEPHATHBHI J[Ba IPABOIPEKPAIIAIONINX IOPHINYECKUX (akTa, KOTOpBIE MOTYT CYIIECTBOBAaTh CaMOCTOS-
TenbHO. [1epBHIil mpaBonpeKpaIaomii FOPHAMIECKUil (haKT 3TO COINTAleHNe, HallPaBICHHOE Ha OTIYX/ICHUE UMY~
mecTBa. OIHAKO XapaKTePHBIM AJIS 3TOTO IOPUANYECKOTO (haKTa SBIIETCA HaIMYNe HEOOXOOUMBIX yCIOBHI CyIIie-
CTBOBAHUSI, TIOCPEACTBOM KOTOPHIX OH U OTINYACTCS OT OOBIYHOTO OTUY>KACHUSI COOCTBCHHUKOM CBOCTO HMYIIIECTBA.
Tak, mpaBompeKparaomuil IPUANIeCKUil (akT, KOTOPHIH HpeKpaliaeT NpaBo COOCTBEHHOCTH HA MMYILIECTBO,
KOTOpOE I10 3aKOHY HE MOXKET IIPUHAJIEKATh JIULY, UMEET MECTO B YCIIOBUSAX BPEMEHHOI'O OIPaHUYEHUS BOJIEU3b-
SIBIICHUS JIALA.

Bropoii hopmoit mpaBonpekpararomero IpUANIECKoro GaKTa ABISLETCS pelIeHne cya o Iepegaye uMyIe-
CTBa B COOCTBEHHOCTH rocynapcTBy. Kak mpaBuiio, cyy BIipaBe BbIAABaTh PEIICHNE O Mepeaade NMyIEecTBa B cOOCT-
BEHHOCTb TOCYAIAPCTBY C YKa3aHHEM CyMMBI BO3MEIICHHUS TOJBKO MOCTE TOTO, KaK COOCTBEHHHK JOOPOBOJBHO HE
OCYIIIECTBUJ €T0 OTUY>KJEHHE, a TAKKE B ClIydyae HEBO3MOXKHOCTHU €r0 IPUHYAUTENBbHON Npoaaxu. Pemenue cyna B
9TOM Cllydae MOAMEHSET JOOPOBOIBHOE BOJICU3bSABICHUE JIHMILA UMIEPATUBHBIM KEJIAHUEM TOCYNapCTBa, HAIIPaB-
JICHHBIM Ha OTUYXJEeHUE UMyllecTBa. IIpaBonpekpaleHue Kak CIeJCTBUE, BBI3BIBAEMOTO TUM FOPUANYECKUM (pak-
TOM, HACTyIaeT He3aBUCHMO OT ()OPMBI ITPAaBONPEKPAIIAIOIIETO IOPHIMIECKOTo (haKTa, B TO BpeMs Kak popMa IopH-
IU9IecKoro (haKTa 3aBHCHT OT BPEMEHH, TPU KOTOPOM UMEET MECTO (haKT.

OpnHaxo, Io-HaIIeMy MHEHHIO, JIUII0 MOXKET TaKkKe MPEKPaTUTh IPaBO COOCTBEHHOCTH HA BEIIb IIyTeM €€ yHHU-
YTOXCHUS WM TNPHUBEICHUS B HENPUIOTHOE IS MCIOJIb30BAHMS [0 HA3HAYCHUIO COCTOSHHME M, TAKUM 00pa3oM,
M3MEHUB LIEJI€BOE Ha3HAYEHUE, U3MEHUTh IIPUPOMAY BELIY, YTO BJI€YET K NPU3HAHUIO BEIIM TAKOH, KOTOpas MOXKET
MPUHAIEKATD JIHILY.

OmHMM W3 OCHOBaHMH NMPEKpaIleHHs IpaBa COOCTBEHHOCTH, IIOMHMO BOJHM COOCTBEHHHKA, SBIACTCS 8bIKYH
3eMeNbHO20 YYACMKA 8 C653U ¢ 00UecmeenHoll Heodxo0oumMocmyio. IIpUHYIUTENbHBIA BBIKYII, TIPEXK/IE BCETO HEIBHU-
JKFMOTO NMYIIIECTBA, U YOBIECTBOPEHUS TEX MM MHBIX TOTPEOHOCTEH rOCY1apCTBEHHOH BIACTH IIMPOKO MCIIONb-
30BaJICSl B OTEUECTBEHHOM rpakaaHckoM npase XIX u Havane XX Bekax. jig ero onpeaeneHus UCIoib30BaliuCh
KaTErOpUH «3KCIPONPHALUSD UIH KIOHYIUTEIbHOE oTuyxaeHue»!9. Ilo aHamoruu ¢ npexpaiieHueM mpasa coocT-
BEHHOCTH Ha OOBEKT, KOTOPBIH HEe MOXKET MPUHAAJIEKATH JIULLY, BIajenel] UMEeeT BO3MOXKHOCTb OTUYKAaTh 3€MEb-
HBIIl y9acTOK JOOPOBOJIBHO WIIH IO PELICHHIO CYyAa, HO TOJNBKO YETKO OMPEIEIEHHOMY CyOBEKTY.

Pexsusuyus. CyTb peKBU3NIUHA B COBPEMEHHOM ITOHMMaHNH CBOIUTCS K TOMY, YTO B CITyyae CTUXHIHHOTO Oes-
CTBHS, aBApHH, SHUICMUH, SITH300THH U IPYTUX UPE3BBIYAHHBIX 00CTOSTEIBCTB, C IEThI0 00IECTBEHHOH HE00XO0-
JUMOCTH UMYILECTBO MOXKET OBITh MIPUHYIUTEIBHO OTUYKJCHO ¥ COOCTBEHHHKA HA OCHOBAaHUHU U B MOPSJKE, YCTa-
HOBJICHHBIX 3aKOHOM, IIPH YCJIOBUU IIPEABAPUTEIBHOIO U IIOJIHOIO BO3MEILEHUS €ro CTOMMOCTH. ITpu HEKOTOpPBIX
YCIOBUSIX UMYILECTBO MOXET ObITh NPUHYJUTEIBHO OTUYKAECHO Y COOCTBEHHUKA C MOCIEAYIOIIUM MOIHBIM BO3MeE-
LIEHUEM €r0 CTOMMOCTH. PEeKBH3MPOBaHHOE UMYIIECTBO, KaK IPaBUIIO, IEPEXOAUT B COOCTBEHHOCTh TOCYAapCTBa
WM YHUUTOXKAeTCs. IHBIMU C10BaMU, PEKBU3HLIUSA — 3TO IPUHYAUTENLHOE OTUYXIEHHE TOCY1apCTBOM UMYIIECTBA
COOCTBEHHHUKA ISl YAOBIETBOPEHHS TOCYAaPCTBCHHBIX MIIN OOIIIECTBEHHBIX HHTEPECOB C BHIMIATOH €My CTOUMOCTH
nocnenHero?’. Kaxk ropunuueckuil Gpakt, KOTOPHIH NpeKpaaeTt mpaBo COOCTBEHHOCTH U KaK OAMH U3 CIIOCOOOB €ro
MpEeKpaleHus] peKBU3ULUS UMeeT psi ocodennocteil. 1. Y. Meiiep nucan, 4To IpUHYAUTEILHOE OTHATHE y COOCT-
BEHHMKA €r0 UMYILECTBA OPIraHOM FOCYJapCTBEHHOI BIACTHU SBISIETCS TAKUM CIIOCOOOM MpeKpalleHHs paBa co0CT-
BEHHOCTH, TIPH KOTOPOM C TOYKHM 3PEHHMS IPaKITAHCKOTO MPaBa MEepPBOCTENIEHHOE 3HaYeHNE NMEET He IPHOOpeTeHne
MMYIIECTBA TOCYAapCTBOM, a MOTEPSI €70 YaCTHBIM JIMIIOM. XOTS TOCYAapCTBO MPHOOPETAaeT NMYIIECTBO, HO €0 -
CTBUS IIPUBOJAT K yTpaTaM IpaBa CO CTOPOHBI YAaCTHOIO JIMLIA, TI09TOMY PAXKAAHCKOE 3aKOHOAATENILCTBO B TAKUX
CllydasiX peryjaupyeT He NMpHOOpeTeHHus! MpaBa, a €ro IOoTepro. B COBpPEeMEHHBIX HCCIEHOBAHUAX, B YaCTHOCTH
A. A. Py6aHoBa, 0TMEYaeTCsl, UTO B MPOLECCE PEKBUUIMU MEXTY COOCTBEHHHKOM M TOCYIAapPCTBEHHBIM OPIaHOM
CKJIaJbIBAIOTCSL OTHOILLEHMS, BO3HUKAIONIME IIPU OCYIIECTBICHUU CBOUX BIIACTHBIX noaHomouuii?!. Kak npasuino,
PEKBU3HULIMSA OCYLIECTBISETCS IOCPEICTBOM 3aKIIIOUCHHUS COMIAIIEHHS MEXY CTOPOHAMH.

OCo0OEHHOCTBIO cMepmu Pusuuecko2o auya KaKk MPpaBONPEKPaIAIONIero IOpUANIECKOro (GakTa sBIIETCS TO
00CTOATENBCTBO, YTO CO CMEPTHIO JIUIO TEPSIET IOPUIMYECKHIE CBA3H, KaK C HIMYIIECTBOM, TaK U C JPYTHMH JIMIIA-
MuU. BMecTe ¢ TeM 3TH k€ CBSA3U HECKOJIBKO U3MEHSIOTCA MM, MOJKHO CKa3arh, IepeHanpasisatorcs. fOpuanueckas
CBSI3b MEXJly YMEPIIUM JIMLOM U €70 UMYILECTBOM IIEPEHANPABIIETCA HA CBA3U MEXy UMYIIECTBOM YMEPIIEro U
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ee HacnenHukamu. IOpuanueckre cBsA3M MEXy YMEPIIUM JIMIIOM H €€ KPEIUTOPaMHU MEPESHANPABIISIOTCS Ha CBS3U
MEXK]ly HaCJIeJHUKaMHU, KOTOPbIE BCTYIIMIN B HACIEICTBO, KPEAUTOpaMH U T.1. B TakoM citydae pedb UIeT O MpaBo-
IpeeMCTBe.

Jluxeuoayus opuouieckozo auya. B HaydyHOH JauTepaType JIMKBUIALMIO ONPENENIioT KaK NpeKpalleHue aes-
TENFHOCTH, TIPETyCMOTPEHHOM YCTaBOM KOJJICKTUBHOTO MPEANIPUSATHS, €70 JIMIHBIX X IMYIICCTBEHHBIX ITPaB M 00sI-
3aHHOCTEeH. JIMKBUIAIIMS IOPUIMYECKOTO JINIA KaK MPaBONPEKPAIIAIONINHA IOPHIMYECKIH (PaKT O4eHb MOXO0XKa Ha
cMepTh (U3NIECKOTO JUIa. U XOTs B MEpBOM CiTydae ONPEIeNISIONUM SBIISCTCS IOPUINICSCKI KpUTEpUi — BHECe-
HHUE COOTBETCTBYIOUINX CBeleHUI B PeecTp, a BO BTopoM — pU3UUECKHil B (JOpME MPEKPAICHUS KU3HEEATENIbHO-
CTH YeJloBeKa Kak ouonoruveckoro cymectsa. [Ipu aTom 06a akra npekpaiatoT GyHKINOHATIBHBIE BO3SMOXKHOCTH
YKa3aHHBIX JIMI KaK YYaCTHUKOB TPaKIaHCKO-IIPABOBBIX OTHOLICHHH.

O0001mas1 BBIIEH3I0KEHHOE, MOKHO C/IENATh BBIBO, YTO IMPOAHAIN3UPOBAHHEIE HAMH OCHOBAHMS MpEeKpaliie-
HUSI TIpaBa COOCTBEHHOCTH MOXKHO CUHTATh JIMIIH YCIOBHBIMH HA3BaHMSMH ITIPABONIPEKPAIIAIONINX FOPHIMIECKIX
(haKTOB, KOJIMUECTBO KOTOPHIX CBOIUTCS K YETHIPEM OCHOBHBIM: MPEKpAIICHUE CYIICCTBOBAHMS BEIU (YHUUYTOXKECHUE
HMMYIIECTBA), MPEKpalleHnue CylIeCTBOBaHUS BiIajelblla (CMEPTh (U3NYECKOTO JIMIIA, JIMKBUIAINS FOPUANIECKOTO
JIUIA), CAENKA 00 OTUYKJIEHUH (OTUYKIeHHE COOCTBEHHUKOM CBOETO MMYIIECTBA, PEKBU3HLINS ), aIMUHUCTPATHUBHBIN
akT (0TKa3 COOCTBEHHMKA OT CBOETO UMYILIECTBa, 0OpallleHHe B3bICKaHHs Ha UMYILIECTBO 10 00A3aTebCTBaM COOCT-
BEHHHUKA, KOH(UCKaIws). [Ipr 3TOM Takue 0CHOBaHUS IIPEKPAICHNUS IIpaBa COOCTBEHHOCTH, KaK MpeKpalieHue mpaBa
COOCTBEHHOCTH Ha UMYIIECTBO, KOTOPOE HE MOXKET NMPUHAIJICKATH JIUITY, 1 MPUHYAUTEIBHBIA BBIKYII MOTYT TIPO-
M30MTH TIOCPEJICTBOM TaKUX FOPUIANICCKUX (PAKTOB, KAK OTUYKICHUE MM aIMUHACTPATHBHBIA aKT.

Tak, HanpuMep, KOH(UCKAIHS caMa TI0 cebe He sIBIseTcs opuandeckuM daktom. [IpaBonpekpalienue B Ciy-
Yyae KOH(HCKALMU HACTYIMaeT HEMOCPEACTBEHHO C MOMEHTA BBIHECEHHS COOTBETCTBYIOILEIO aJIMHUHHCTPATUBHOTO
akta. COOCTBEHHO MPEKPAIAONINMU IOPUAMICCKIMHU (PAKTaMHU U3 T€X, YTO OBUIH MPOaHATN3UPOBAHBL, MBI MOXKEM
Ha3BaTh JINIIb YHUYTOKEHHE UMYIIECTBA, CMEPTh (PM3MUESCKOTO JIUIA HIIH JUKBHIAINIO IOPHIMYESCKOTO JINIA.

BrioiHe JTOTWYHBIM B TakOM CiIydae BOIPOC, 3a9€M TOTAA HYXKHO 3aKpEIUIITh B HOpPMax 3aKOHOAATEIhCTBA
TaKoW MepeYeHbh OCHOBAHUMN MPEKpaIICHUs MpaBa COOCTBEHHOCTH, €CIIM OHU CBOISTCS K YSTHIPEM OCHOBHBIM IIpa-
BOTIPEKpANIAIONINM IOpUANYecKUM (pakTam? OTBET HAa HEro JISKHUT B MPHUPOAE MEXaHW3Ma MPABOMPEKPALICHUS U
CTPYKType HOpMbI ipaBa. Hopma npaBa, KoTopas 3aKperisieT IpaBoOBYIO MOJIENb IPaBONPEKPALIAIOIIET0 I0pHInIec-
Koro (hakTa, JOJKHA BIOXKHUTH B HE€ KOHKPETHUKY, T.€. ONPEACTUTh 00CTOATENbCTBA, IPU KOTOPBIX 3Ta MOJEIb MPH-
BEJICT K JKEJIAeMOMY IOPHIMYECKOMY Pe3yiIbTaTy, HHa4Ye IOPUINIECKUH (hakT OyIeT CIIUIIKOM MacIITa0HBIM H MOYKET
UMETh MECTO JIa)kKe B TeX IPABOOTHOIICHHSAX, B KOTOPHIX €ro HACTYIUICHHE SIBISICTCS HEXeJaTeNbHBIM. B cBsi3m ¢
YKa3aHHBIM BBINIE, 3TH OOCTOSTEIHCTBA SBISIOTCSA YCIOBUSAMHU HACTYIUICHUS IOpHIUYecKoro ¢akTta. IMEeHHO mos-
TOMY, HallpHMep, «IPEeKpalleHne MpaBa COOCTBEHHOCTH Ha UMYIIECTBO, KOTOPOE HE MOXKET MPUHAIEKATH JTHILY»
SIBIISIETCS] JIMLIb OOIIMM Ha3BaHHUEM IMPAaBOMPEKPAILAIOLIETr0 IPUANYECKOTO (haKkTa WK Jaxe 0003Ha4aeT KOHKpeT-
HBIA MEXaHU3M MPaBONpPEKpaIleHNs, B CBSI3U C YeM BKIIIOYAET B CBOE COZIEPIKAaHUE, KaK COOCTBEHHO FOPUIMYECKUN
(axT, TaKk ¥ YCIIOBHS €r0 HACTYIICHUS.

[IpuBeneHHOE MMO3BOIISIET MPOBECTH Pa3IeICHUE BCEX MPaBOIPEKPAIAIONINX IOpUANIECKUX (pakToB Ha Oe3-
YCIIOBHBIE (T.€. TAKUE, HACTYIUICHUE KOTOPBIX HE CBI3BIBACTCS C JIOTIOJHUTENLHBIMU YCIOBHSAMH, YCTAaHOBJICHHBIMH
HOpMOH TIpaBa (CMepTh (PU3MUECKOTO JINIA, YHUYTOKEHHUE UMYIIIECTBA)) U YCIOBHBIMH, PE3YNIbTaT KOTOPBIX TOCTH-
raercs JHIIb NpU HAIWYUH ONPEACTICHHBIX 00CTOATENbCTB (yCsIoBHit). ONHAKO 3TOT BOMPOC AOJKEH CTaTh OTIENb-
HBIM [IPEIMETOM HAYyYHOTO HCCIIEIOBAHMUS.
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Pe3tome

Kocmpyéba A. B. Po3ymMiHHS IPaBONPUIIMHAYMX IPUINYHHEX GAKTIB 3 TOUKH 30py MiIcTAB NPUNMHEHHS NIPaBa BJIACHOC-
Ti: HUBIJILHO-NTPABOBHIi ACHEKT.

VY cTarTi NpoBeNeHO aHai3 MiIXOMIB A0 PO3YyMIiHHS IOPUIMIHMX (DAKTIB i BU3HAYEHHS MOHSTTS MIPABONPHITHHSIIOUOTO IOPHANY-
HOro (axkTy B HUBIIbHOMY mpaBi. JlOCTiKEHO KIaCHYHI AJsi POMAHO-TepPMAHChKOI MPABOBOI CHCTEMH MiJACTaBU MPUIMHEHHS MpaBa
BJIACHOCTI Ta IPOaHaJIi30BaHO KOHKPETHi Jif ab0 MO/il, BHACHIIIOK SKUX NPUIUHIETHCS HaBeAEHE NPaBo.

KunrouoBi ciioBa: mpaBo BIacHOCTI, IOPHIMYHNII (DaKT, IpaBONpeKpalleHie, MPUIMHEHHS paBa BIACHOCTI.

Pe3tome

Kocmpyba A. B. TlonnMaHue NPaBoONpPeKPALIAIOMINX IOPHAHYECKUX (PAKTOB ¢ TOYKH 3PeHMS] OCHOBAHUI NpeKpaLIeHust
NMpaBa cOGCTBEHHOCTH: TPAKIAHCKO-NIPABOBOM aCMEKT.

B crarbe NpoBeeH aHaIU3 MMOAXOIO0B K TIOHMUMAI0 IOPHIANYECKUX (haKTOB U OMPEAEICHO MOHATHE MPAaBOIPEKPAIAOIIEro OpH-
Jaudeckoro (akta B rpaxJaHCKOM Ipase. MccinenoBaHbl KIacCHYECKHE I POMaHO-TePMaHCKO TPaBOBOW CHCTEMBI OCHOBAHUS Ipe-
KpallleHUs! [IpaBa COOCTBEHHOCTH M MPOAHAIN3UPOBAHBI KOHKPETHBIE JIEHCTBUS MO0 COOBITHS, BCICACTBHE KOTOPBIX IPEKPAIIACTCs
MPUBEJICHHOE TIPABO.

KirodeBble cji0Ba: paBo COOCTBEHHOCTH, IOPUIMYECKHH (aKT, MpaBoIpeKpalieHue, MpeKpaieHue npaBa COOCTBEHHOCTH.

Summary

Kostruba A. The understanding of right depriving jural facts in respect to the reasons of deprivation of right of property:
legal civil aspect.

The analysis of approaches to understanding of jural facts is accomplished in the article. The definition of right depriving jural
facts in civil law is brought. It’s researched the classical for Roman-Germany legal system reasons for deprivation of right of property
and the concrete actions or events that deprive such a right are analyzed.

Key words: right of property, jural fact, right-deprivation, deprivation of right of property.

Ompumano 5.06.2013

YOK: 347.340
T. €. KPUCAHb

TemsiHa €eeeHisHa KpucaHb, kaHOudOam opudUYHUX
Hayk, doyeHm, OokmopaHm HauyioHarnbHO20 yHigepcu-
memy «OdecbKa ropududHa akademisi»

LLLOOO 3AKOHHUX FAPAHTIU PEATI3ALII MPABA BIIACHOCTI ®I3UYHUX OCIB

[HCTHTYT BIACHOCTI € BaXKIMBUM JJIS CYCIIUIBCTBA, 1 Ha liliHe 3a0€3MeUeHHS IPaB BIACHOCTI € 3aBAaHHIM KOX-
HOI JEMOKpaTH4HOI Aep>kaBU. Y 3B’S3Ky 3 LIMM HAA3BUYaWHUIN IHTEpeC BHKJIMKAIOTH MPOOJIeMH TapaHTidl mpasa
BJIACHOCTI (hi3MYHMX 0Ci0 Ta JepP>KaBHO-TIPABOBI MEXaHI3MH 1X peatizallii.

Ha cporojHi icHye mpo0GiieMa He3aKOHHOT TpaHc(opMarlii 00’ €KTiB MPUBATHOT BIIACHOCTI Ta SIK HACJIIIOK — BiJI-
CYTHICTh HQJIS)KHUX 1 pealbHUX TapaHTii cy0’€eKTHBHUX IpaB BIACHHKIB. [laHi MpoOieMu iCHYIOTH 3aBIsSKH HEHA-
JiMHIN cucTeMi peecTparlii MpaB BIACHOCTI, HEIOCKOHAJIOMY MiCTOOYIiBHOMY 3aKOHOAABCTBY Ta 3aKOHOJaBYiH 6asi,
10 Peryjroe MUTaHHSI HEPYXOMOCTI B3arai.

He3Bakatoun Ha Te, WO JOCIIIKEHHIO MPAaBOBOIO PETYNIOBAHHS BiAHOCHUH BIACHOCTI IMPUCBSIUEHO BEIHKY
KUTBbKICTh TIPAaBO3HABYMX HAIPAILFOBAHb Ta OKPEMi PE3yJIbTaTH OCIIPKEHHS BUCBITIICHI Y pOOOTaxX SIK BITUM3HIHUX,
TaK 1 3apyODKHUX BUCHUX, TUTAHHS 3aKOHHHUX TapaHTil MpaB MPUBATHOI BIACHOCTI OCIIKeH] HeocTaTHbo. CaMe
BH3HA4YCHHS €()EeKTHBHOTO MEXaHi3My MOIOJaHHS MpoOJieM HpH 3AIHCHEHI MpaB MPHBATHOI BIACHOCTI (i3MUHHIX
0ci0 3a I0TOMOTOI0 HaiifHNX, 3aKOHHHUX TapaHTiil € BaXXIIMBUM 3aBAAaHHSIM IIPABOTBOPUOCTI.
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