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IN REPRODUCTIVE MEDICINE

Studying human rights we sometimes lose sight of the basics. This essay briefly explores the core problems of
establishment and development human rights in reproductive medicine.

Today we use the word rights as shorthand for human rights. In my opinion it is inappropriate because there
are many different kinds of rights such as children’s rights, donor’s rights, patient’s rights and parent’s rights.

There are a lot of authors of domestic and foreign legal literature who explore various aspects of this problem
such as: G. Kent, T. Drobyshevska, A. Ballayeva, M. Malyeyina, J. Drohonets, L. Krasavchykova, A. Lukasheva,
G. Romanov, S. Romovska, K. Svitnev, I. Senyuta, R. Stefanchuk, S. Stecenko, A. Hazova and others.

I agree with Professor George Kent, who said: “While human rights are universal, they do allow some latitude
for differing interpretations, depending on local circumstances. They are mainly, but not exclusively, about the obli-
gations of national governments to people living under their jurisdictions, as spelled out in international human
rights law™1.

Unfortunately, when I analyze his works and other scientific literature of human rights in reproductive medi-
cine I find out that it generally written in the context of the right to life or the right of health. That’s why the theme
of this essay is very relevant.

Ukraine is one of the states in which reproductive technologies allowed by law: The Family Code of Ukraine
(Art. 123)2, the Civil Code of Ukraine (Articles 281, 627), the Law of Ukraine “On the transplantation of organs and
other anatomical human materials” from July 16, 19993, the Rules of Civil Registry Office in the wording of the
order Ministry of Justice of Ukraine from October 18, 2010 Ne 52/54, Instruction on the use of assisted reproductive
technology, approved by order of the Ministry of Health from 23 December 2008 p. Ne 7715.

Notwithstanding, there is no law definition of the donation of reproductive cells or donor gametes and
embryos.

However, there are a number of subordinate legal acts that regulate the use of the donation of gametes and
embryos, one of which is the order of the Ministry of Health of Ukraine “On Approval of Instruction on the use of
assisted reproductive technology” (hereinafter — the Ministry of Health decree Ne 771) containing relatively rigid
and strict requirements for donors (both men and women): 1) born a healthy child; 2) absence of negative pheno-
typic manifestations; 3) satisfactory somatic health; 4) no contraindications for participation in the donation;
5) absence of hereditary diseases; 6) lack of addictions (drug addiction, alcoholism, substance abuse). I believe that
such claims are true, because their observance guarantee having a healthy baby.

While using donor gametes recipient is given its phenotypic portrait (age, height, eye color, hair, etc.). Other
information recipient is not informed®.

According to Part 3 Art. 290 Civil Code of Ukraine, recipient should not know a person and face of donor, and
the recipient’s person and face — the family of the donor, unless the donor and recipient are relatives’.

In accordance with Order Ministry of health of Ukraine Ne 771 donor oocytes can be as anonymous donors or
not, which gives us reason to believe that in Ukraine the donation may be opens.

It should be underlined that the issue of anonymous donation of reproductive cells in the world is quite con-
troversial because:

Firstly, it violates the child’s right to know his or her genetic parents (if using donor gametes) are;

“The world constitution of children’s rights” called the Convention on the Rights of the Child adopted by the
General Assembly on 20 November 1989°. The rules of this Convention apply as part of the national legislation of
on September 27, 1991, since the ratification by .

According to the UN Convention on the Rights of the Child of child from birth has the right to know his or her
parents and use their care (Art. 7).
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It is worth noting that in the preamble to the Convention on Contact concerning Children!0, which was ratified
by Ukraine at September 9, 2009 clearly states: “States-members of the Council of Europe and the other States sig-
natory hereto agree on the need for children to contact not only with the two parents, but also with certain other per-
sons having family ties with children and parents on the importance of other such persons maintain contact with the
children, taking into account the best interests of the child.

Articles 4, 5 of the Convention on Contact concerning Children state that the child and his parents have the
right to establish and maintain regular contact with each other. Such contact may be restricted or excluded only when
necessary in the best interests of the child. If uncontrolled maintain contact with one of the parents is not in the best
interests of the child, then the possibility of a supervised personal contact or other forms of contact with one of the
parents. Taking into account the best interests of the child can be contacted between the child and persons who are
not his or her parents, but have family ties with the child.

Secondly, in the case of open donation may inflict (moral) injury as a child and the parents who raised her.

According to Article 123 of the Family Code of Ukraine and the Law of Ukraine “On the transplantation of
other human anatomical material” couple who agreed to the use of reproductive technologies has parental rights and
responsibilities in relation to children born as a result of these techniques.

From a legal point of view, the legal status of the donor as the subject of civil relations is rather ambiguous.
Based on the merits of family relations, the donor can’t be the subject because there is no such relationship by blood,
marriage, adoption, which is a prerequisite for proof of family relationship. However, from a medical point of view,
the surrogate mother who carries a child passes her immunity, ets.

However, does not allow challenge of motherhood biological mother surrogate mother. The legislator has pro-
vided benefits in terms of biological parents, because in practice there are cases of blackmail, causing damage to the
child, the disclosure of confidential information by the donor.

That’s why, in my opinion, it is necessary to add in the contract between the donor and the parents of the
unborn child a section on responsible parties for non-fulfillment or improper fulfillment of their obligations. This
section should specify penalties for systematic violations of the donor of the contract.

Parties should focus in more detail on the conditions of liability for improper performance or non-performance
of the contract.

A strict liability (penalties, recovery of costs from unfair side of non-pecuniary damage) will encourage the
parties to properly guaranteed performance that will protect the rights and interests of both the child and parents.

Answers to this question are quite different in foreign countries. An anonymous donation allowed in of
Denmark, Spain, France, Czech Republic and many other countries.

Among the countries in which establishes the right of a child born using donor gametes know his or her genet-
ic parents are Switzerland, Norway, United Kingdom!1.

In my opinion, not anonymous donation is the wrong way. And there are some reasons:

Firstly, it decreases the number of donors, leading to a lack of genetic material, the appearance of illegal clinics!2.

Secondly, we do not take into account the psychological aspect. Do not know how child understand the mes-
sage that he or she actually comes from the tube.

Lastly, to tell the truth is not always a good idea. There is one good proverb — “Less you know — better you
sleep”. Genetic parents may be unaware of child existence, and if they know they are unlikely to care about the life
of this child. Disclosure of this information could lead to a deterioration of relations in the family, cause difficulties
in raising the child.

It is believed that inform the child still needed, but after reaching adulthood. I think it violates the rights of the
people who gave the child the warmth of parental love and conditions necessary for his or her spiritual and intel-
lectual development.

All the facts mentioned, we should not forget that all people are free and equal in their dignity and rights.
Human rights and freedoms are inalienable and inviolable. The current legislation does not regulate a number of
important aspects of human rights in reproductive medicine.

Therefore, it is a need to accept a law that will be used to determine problems of children’s rights, donor’s
rights, patient’s rights and parent’s rights.
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Pe3srome

3acup B. A. CTaHOBJIeHHSI Ta PO3BHTOK MPAB JIOMUHU B PeNPOAYKTHBHIiH MeTUIUHI.

VY cTarTi po3mISHYTO aKTyajbHI MPOOJIeMH BUHUKHEHHS Ta PO3BUTKY IIPaB JIOJMHU B PENPONYKTUBHIM MeauiuHi. Po3kpuro
CIipHE MUTAaHHS aHAaHIMHOTO IOHOPCTBA Ha NPUKIIAMi €BPOIEHCHKUX JIep)kKaB Ta YKpaiHU. AKIEHTY€ThCs yBara Ha HeoOXiqHOCTI yIoc-
KOHAJICHHS 3aKOHOJABCTBA YKPAiHW B YacTHHI IIpaB Ta CBOOOJ JIIOAWHH i TPOMaJAsSHMHA B PENPOXYKTHBHIM MEWINHI, a caMe IpaB
TUTHUHY, TIpaB 0aThKiB Ta JOHOPIB.

KorouoBi ci10Ba: npasa JIOAMHA B PENPOAYKTUBHIN MEANIMHI, JOHOD, JOHOPCTBO, NIpaBa AUTHHH, IIpaBa JOHOpa, NpaBa Mari-
€HTa, TIpaBa 0aThKIB;

Pe3rome

3aey B. A. CTaHOB/IeHHe U Pa3BHTHe NPAB Ye/10BeKa B PeNPOAYKTHBHON MeIULUHe.

B crarbe paccMOTpeHBI akTyalbHBIE MPOOJIEMBI BO3HUKHOBEHHS M Pa3BHTHS IIpaB YeJIOBEKAa B PENPOAYKTHBHOW MeEIHIIUHE.
PackpsIT CIIOpHEIH BOIPOC aHOHUMHOTO JJOHOPCTBA HA TPUMEPE €BPONEHCKHIX TOCYAAPCTB U YKpanHbL. AKIIEHTUPYETCSl BHUMaHHUE Ha
HEOOXOAMMOCTH YCOBEPIIEHCTBOBAHHSA 3aKOHOJATENbCTBA YKPAUHbI B YACTH MPaB U CBOOO YeI0BeKa U rpaskIaHUHA B PENPOTYKTHB-
HOUM MeIUIMHe, a UMEHHO IIpaB peOeHKa, IIpaB POaUTeIel U JOHOPOB.

KnioueBsble cj10Ba: TIpaBa 4eNIOBEKa B PENIPOAYKTHBHON MeIUINHE, JOHOP, JOHOPCTBO, IpaBa YeloBeka, IpaBa JOHOPA, IpaBa
MalUEeHTa, IPaBa POAUTEIEH.

Summary

Zayets V. Establishment and development human rights in reproductive medicine.

The article deals with actual problems of establishment and development human rights in reproductive medicine. Revealed con-
troversial issue of anonymous donation as an example of European countries and Ukraine. Attention is focused on the need of impro-
ving the legislation of Ukraine regarding human rights and freedoms of man and citizen in reproductive medicine, such as children’s
rights, the rights of parents and donors.

Key words: human rights in reproductive medicine, donor, donation, children’s rights, donor’s rights, patient’s rights and parent’s
rights.
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KOPMOPATUBHI AKTU: MPUPOAA, CYTHICTb TA 3HAYEHHA

Cucrema mxepen npasa Oyiia i JTUIIAETHCS OHIEIO 3 HAHAaKTyaJIbHIIINX TeM ChOTOJCHHA. B icTopmuHiil pet-
POCIEKTHBI OfIHI JKepesa BiirpaioTh OUIBILY pONb B AEP:KABHO-IIPABOBOMY >KHUTTI, 1HIII CTAIOTh JPYTOpsSIHUMU
a00 3HUKAIOTh 30BCIM. YTiM, MOXHA CIIOCTEPIraTH i 3BOPOTHIN MPOLEC: KOJIU ChOTOMHI 3 SBIAIOTHCSA ab0 CTalTh
BaXJIMBHMH JDKEpPENa, sKi B IEBHUX ITPOCTOPOBO-YACOBUX BUMIpax He BiArpaBali IIOMITHOI poiti, 30KpeMa, I1e MOXe
OyTH CIpaBeIIMBUM JJIs1 HOPMaTUBHOTO JIOTOBOPY, KOPIIOPATHBHUX AKTIiB TOIIO.

3po3yMmiJio, 0 KOpIopaTuBHA HOPMOTBOPUICTh Mae OyTH TapMOHIHHO BIMCAaHA y BITYM3HSHY IIPaBOBY CHCTE-
My, BIITIOBiIaTH 3arajJbHUM IIPAaBHJIAM Ta TEXHIIl MPAaBOTBOPUYOCTI, Bi3HAYATHUCH BHCOKOIO IPABOBOIO KYJIBTYPOIO.
Jlis boro HeoOXiHO BU3HAYMTH Miclle KOPIIOPaTUBHUX aKTiB Yy 3arajbHii iepapxii MpaBOBUX aKTiB, 3’sICyBaTH
ocobnmuBOCTI 1X peanizalii, CTyIniHb 000B’I3KOBOCTI Ta MeXaHi3MH 3a0e3MeUYeHHs, K1 3aCTOCOBYIOThCA Cy0’ eKTaMu
MPUBATHOTO TIPaBa.

BuMorn 10 TeXHIKH CTBOPEHHS KOPIIOPATHBHUX aKTiB MOTPIOHO YiTKO BHU3HAYUTH. BHYTpIIIHI JTOKYMEHTH
0o0MeXeHI paMKaM¥ 3aKOHY 1 MalOTh BiJITIOBIIaTH BCIM BUMOTaM 1 BOJHOYAC 3/1MCHIOBATH OUTBII THYyYKE HAJIAroJ-
KEHHSI MEXaHI3My Pery/IIOBaHHs BiTHOCHH.
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