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PECULIARITY OF INDIVIDUAL RIGHT TO HEALTH DATA WITHIN THE FAMILY

According to the Universal Declaration of Human Rights the family is the natural and fundamental group unit
of society and is entitled to protection by society and the State. Men and women of full age, without any limitation
due to race, nationality or religion, have the right to marry and to found a family. They are entitled to equal rights
as to marriage, during marriage and at its dissolution. At the same time the family as well as a particular individual
is protected against any interference in privacy issues, notably, no one shall be subjected to arbitrary interference
with his privacy, family, home or correspondence, nor to attacks upon his honor and reputation. Everyone has the
right to the protection of the law against such interference or attacks!.

By this article we are drawing attention to the right of person to marry and to found a family and the right of
person to the privacy in health issues, the balance between these rights, situations when one right may prevail upon
the other, ways of resolving the existing disputable issues in the current law of Ukraine.

To research and resolve the above we are going to analyze the right of person to marry and to found a family
and the right of person to the privacy in health issues according to the Law of Ukraine; to analyze the right of per-
son to marry and to found a family and the right of person to the privacy in health issues abroad; to reason when the
right to found the family may prevail over the right to the privacy or vice versa, that is to find the balance of the said
rights when necessary; to offer amendments to the law of Ukraine to improve the existing legal norms and to over-
come the probable ambiguity in the above mentioned relations.

In order to do the complete and interesting research a combination of approaches are used. The descriptive
analysis of a number of technical rules helps to organise and characterize the legal rules related to the sphere of the
research. The sociological approach includes both qualitative and quantitative research methods. As we are com-
paring the national law with the EU existing best practice and the practice of other countries, the comparative analy-
sis approach is used as well.

The research of the above mentioned issues is of urgency as family life and individual privacy play a great role
in the everyday life of a person and at the same time influence greatly the public law aspects. Moreover, according
to the requirements of the Association Agreement between the European Union and its Member States, of the one
part, and Ukraine, of the other part, one of the requirement for Ukraine is ensuring respect for common EU values,
achieving convergence with the EU in a number of areas including the legal one, that is to reinforce the rule of law
and respect human rights and fundamental freedoms and to meet other requirements relating to the Law referring to
e-communication in all the spheres of Ukrainian life and health sphere including2. In conformity with the Strategy
of firm development “Ukraine — 2020 the reform of the health care system is one of the main targets aiming to
approximate to the values and standards stipulated by the “European health strategy — 20207*3.

In terms of philosophical and theoretical grounds and “support” for our research we have analyzed the works of
Georg Wilhelm Friedrich Hegel, Tom L. Beauchamp and James F. Childress, John Hardwig, Ruslan Stefanchuk, Oksana
Kashyntseva, Geraldine van Buren and other researchers. Moreover, International documents, norms, precedents are
studying and evaluating by us as indisputable rich sources of information and practice that rule and direct our research.

According to the law of Ukraine right to found a family is the individual non property right ensuring the natu-
ral life of the person. The family consists of persons living together, having the common everyday life, mutual rights
and obligations4. The number of mutual obligations is imposed to husband and wife in conformity with the current
Family Code of Ukraine. For instance, the husband and the wife shall resolve the family issues together with the
equal opportunities; the husband and the wife are entitled to object to inequality in family issues’ resolution. They
shall bring together the family relations on the ground of love, respect, friendship and mutual helps.

Despite all the above mentioned general norms regulating the equality of the rights of husband and wife, their
rights to share family problems in order to resolve them together, there is no any legislative explicit obligation of
resolving the health issues of each other together, nor of sharing health information. On the one hand, the reasons
of this are clear — we shall respect the individual privacy issues, guaranteed by the Universal Declaration of human
rights and by the norms of national legislation, the Constitution of Ukraine included®. On the other hand, we see
some sort of contradictions in this aspect on the national level. To be more precise, the article 30 of the Family Code
of Ukraine states that the fiancés shall share with each other health information; moreover, the legislator confirming
that the result of medical check-up of the fiancés is the confidential information but may be shared with fiancés. It
means that the health information of the each of fiancé is to be disclosed to the both of them. Taking the above into
consideration, we see the inconsistency of the Ukrainian legislator. First of all, according to the national law the
fiancés are persons who has an intention to marry and who filed application for marriage registration’. It means that
according to the law persons who have already made decision to marry shall share health issues with each other and
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during twenty days they are offered to do the medical check-up. But, as health information is considerable and high-
ly important issue that may influence greatly the decision to marry or not to marry, we believe that the said infor-
mation shall be shared before the couple makes the decision to marry and file the application for marriage registra-
tion. Moreover, twenty days may be not enough to have the detailed medical check-up done and it may be too late
to do it just before the marriage. Taking into consideration the above, it seems to be highly advisable to modify the
current law referring to the said aspect of the Family Code of Ukraine. We believe that it would be more appropri-
ate to legally instruct persons who plan to marry to share health information before filing of the application for mar-
riage registration. To update health information the persons may do the medical check-up. Nevertheless, the results
of the said medical check-up are confidential and shall be opened to the couple upon the consent of each member
of the couple to the disclosure. So, we are of the opinion that disclosure of the health information of the capable
mature person, in any marital status, shall be eligible upon the consent of the said person to the disclosure, except
the situations stipulated by law and referring to the ensuring and protecting the public health and counteraction
against spread of HIV and other diseases.

In regards to the health information of married couple, as it is mentioned above, the Ukrainian legislator does
not explicitly oblige the husband and the wife to share their health data, nor shall other member of the family share
their information within the family. It is fair to mention that this issue is very disputable in legal and ethical aspects.
Some researchers believe that this kind of information must be shared within the family. For instance, John Hardwig
in his paper “What About the Family? — The Role of Family Interests in Medical Decision Making” sates that it is
highly important to give an opportunity to the family to participate in decision making process relating to the ill
member of the family and its treatment as “there is no way to detach the lives of patients from the lives of those who
are close to them” and as the decision made by one member who is ill may or “will have dramatic and importantly
impacts on the lives of the whole family”; family according to John Hardwig does not necessarily mean immediate
family member but also “those who are close to the patients. In our opinion this scientific view is very close to the
communitarian values — values of the social and political philosophy that emphasizes the importance of communi-
ty in the functioning of political life, in analysis and evaluation of political institutions and in understanding human
identity and well-being®. This approach is very interesting and gives the food for the scientific thought.

As for the Ukrainian law regulating the private health information and family relations issues, considering the
private nature of family relations and life it should be advisable for the married couple to share health information.
So, we believe that it would be better if the law could give as a general rule an opportunity to the physician or other
medical officer to provide the mentioned health information to the married couple upon the consent of each mem-
ber of the said couple. In this situation one of the principles of Biomedical Ethics developed by Tom L. Beauchamp
and James F. Childress — principle of respect for autonomy meaning the respecting decision-making capacities of
autonomous persons; enabling individuals to make reasoned informed choices!? would be respected and at the same
time the interests and rights of the other member of the married couple could be protected.

To summarize the above, in our opinion, it would be more appropriate to legally instruct, by the Family Code
of Ukraine, persons who only plan to marry rather than persons who have already filed application to marry (fiancés)
to share health information. To update health data the said persons shall have the opportunity do the medical check-
up. The results of the said check-up are confidential and shall be advised to the couple upon consent of each mem-
ber of the couple to disclose the health information. Moreover, in our opinion, considering the private nature of fa-
mily relations and life it should be advisable for the married couple to share health information. So, we believe that
it would be accurate if the law could outline an opportunity to the physician or other medical officer to provide the
health information of one of the members of the married couple or of both of them to the said couple upon their con-
sent to the above disclosure.
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Pesiome
Yaoan 0. A. OcodauBocTi peasizanii npaBa Ha TACMHHLIO IIPO CTaH 310POB’H 3aJIeXKHO Bifl ciMeliHOro cTany.
CratrTs IpUCBSYCHA aHAIII3Y IpaBa 0COOH Ha NUTI00, a TAKOXK IpaBa Ha TAEMHUIIIO IIPO CTaH 37I0POB’S; TOCIIIKEHI OCHOBHI IIpaBa

Ta 000B’SI3KM MOJPYXOKS Ta HAPEUCHHUX B ACIEKTi iH(POPMALIT PO CTaH 370pOB’st 0COOM; BUIIAIKK PO3KPUTTs Takol iHdopmanii i 30e-
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pexeHHs 11 KoHOineHIiHOI. [ BUpileHHs HassBHOT 3aKOHOAABY0] HEY3TO/PKEHOCTI B OCIIUKYBaHOMY aCIeKTi 3aIpoIIOHOBaHi 3MiHH
1o CiMeitHOTo Koekcy YKpaiHH.

KiiouoBi cjioBa: mpaBo Ha TAEMHHMIIO PUBATHOTO YKUTTH, iH(OpMallis Mpo CTaH 340pOB’s, MPaBO Ha IUIIOO, PO3rOJIOMICHHS,
KOH(IICHIIHICTh, YOJIOBIK, XiHKa, TIOBara aBTOHOMIT BOJIi, Oi0ME/IMYHA ETHKA.

Pe3iome

Yaban E. A. Oco0eHHOCTH peajM3aliy NPABa HA TAHHY 0 COCTOSTHUHU 310POBbsS1 B 3aBUCHMOCTH OT CeMEHHOI0 MOJI0KEeHH .

CraTbs NOCBSAIIEHA aHAIN3Y [IpaBa Ha 3aKiIIOueHHe Opaka M IpaBa Ha TailHy O COCTOSHMU 370POBbs; U3yUeHbl OCHOBHBIE IIpaBa
1 00513aHHOCTH CYIPYTOB, a TAKXKe IOMOJIBIEHHBIX JIMI[ B OTHOIICHUH HH(OPMAIIMK O COCTOSTHUH 3/J0POBBSl B YKpauHe U 32 PyOeKOM.
Jlnst pa3pelnieHns CymecTBYIONINX CIIOPHBIX BOIPOCOB B 3aKOHOATENICTBE MPEUIOKEHBI n3MeHEeHUsI B CeMelHbIH KoeKC YKpPauHEbL.

KitroueBble ¢J10Ba: NIPpaBoO Ha TallHy O JMYHOW JKM3HH, MHPOPMALMS O COCTOSHHUH 37I0POBbs, IPABO HA 3aKJIFOUeHHE Opaka, pac-
KpBITHE HH(pOPMAIHMH, KOHPHUAESHINAIBHOCTD, CYIPYT, CYIpyTa, YBaKEHHE aBTOHOMHH BOJIM, OMOMEHIIIHCKAS ITHKA.

Summary

Chaban O. Peculiarity of individual right to health data within the family.

The article is dedicated to the analysis of the right of the person to marry and to found a family, and the right of the person to the
health data privacy; the main duties, obligations and rights of the married couple and fiancés in terms of the disclosure or non-disclosure
of the health information of each of the member of the couple are researched on national and international levels. To resolve the existing
ambiguity in aspect of balancing of the above mentioned rights the amendments to the current Family Code of Ukraine are offered.

Key words: right to the privacy, health information, right to marry and to found a family, disclosure, confidentiality, husband,
wife, respect for autonomy, biomedical ethics.
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CTPAXYBAHHA AK CNOCIB YMNPABIIHHA PU3UKAMMU
B C®EPI OXOPOHU 300POB’A

OpaHUM 13 NUISXiB MiABUIICHHSA €EKTUBHOCTI Ta SKOCTI HaJaHHA MEIUYHOI IOTIOMOTH € BIPOBAJKEHHS CUC-
TEMH YIPABJIIHHS PU3UKAMHU, IO A€ 3MOTY BUSBUTH Ta OI[IHUTH HETaTHBHI HACIIIKH, CIUIAHYBATH CTPATETikO MPO-
TUAIT, sika Oyyia O crpsMOBaHa Ha 3MCHIIICHHS BUITAJKOBOCTI MOJIIH, AKi 3aBAAaOTh (I3HYHOI Ta MOPATBHOT KON
ME/IMIHOMY 3aKJIajy, HOTO IepcoHaITy Ta MaIlieHTaM.

Ha €Bp0HeI/ICBKOMy PHHKY MEJMYHHX MOCIYT CTPaXyBaHHs BXKE JaBHO POSITISNAETHCS K e(DEeKTUBHUI METOI
VIPaBIiHHSA 1HAWBIYaIbHUM COI[IaIbHUM PU3UKOM, IO 3a6e3neqye KOMITIEHCAITIFO IIKOIN (BIII]J_IKO}Z[YBaHHSI LITKOMIH ).
HpOTe CTPaxyBaHH € e(heKTUBHUM 1 IHCTPYMEHTOM praBJ‘IlHHﬂ pU3HKAMH JTHIIE y MOEIHAHHI 3 iHIIMMHU QopMaMu
opraHizaiii yrmpaBiaiHHS PH3MKaMH, SKi CIOPSIMOBaHI Ha BUABJICHHS Ta YiTKE OKPECICHHS SIK OYEBHUIHHMX JDHKEPEI
HeOe3MeKH (SITPOTeHHOM MaToJiorii), Tak 1 MPUXOBaHUX (HECOYCBHIHHUX) JDKEpET HEOE3MEeKH Ta 3aXOiB MPOTHIII.
B iHO3eMHi1 mpaKTHIN BIPOBAPKEHHS CHCTEM YIIPABIiHHS pU3UKaMU C(OPMYBaIo Oaratuii TOCBiM, KU TOBUHECH
OyTH BUKOpUCTaHUH YKpaiHOIO B mporeci pe)opMyBaHHS CHCTEMH OXOPOHH 310pOB’s!.

Hespaxxarouu Ha Te, 1110 cHCTEMa KOHTPOIIO SKOCTI MEAUYHOI JOMOMOTH B YKpaiHi iCHye aHaJIi3 y3arajibHeH-
Hs cyn01301 NPAKTHKH Ta HayKOBOl JiTepaTypu cBigyarhk mpo ii Hee)eKTUBHICTh Y YaCTHUHI BiALIKOIYBaHHS IIKOIH
3JI0pOB’IO0 MAIIEHTIB BHACHIIOK PI3HUX MOINZ 345,

CBiTOBHH JTOCBIJ ICMOHCTPYE €(PEKTUBHICTh MPUUHATTA YHI(PIKOBAHUX CTAHIAPTIB, 10 JOMIOMAraroTh MEIMYHO-
My 3aKiiajly BUOpAaTH HaHOLIBII ONTHMAIIBHY (GOpMY T0OYAOBH CHCTEMH Oe3MeKH MallieHTiB. 1lboMy CpusioTs CTBO-
pem B PI3HUX KpalHax HaI[IOHAJIBHI areHTCTBa 3 Oe3nekn MeauuHol qonmoMoru. CHCTEMHUI aHaIi3 l'[p06HeMI/I yrpag-
JHHSA pH3HKaMK CBIAYUTH MPO 11 KOMIUIEKCHICTh. [I[pHYMHN BUHUKHEHHS IOMUJIOK MAOTh BATOMHI JIFOIICHKHIA (baKTOp
Ta CUCTEMHHI KOMIIOHEHT®. JlocTiKeHHs MmoKa3aju, 110 JIOACEKUN YHHHUK Biirpace BaXJIMBY POJIb Y BUHUKHEHHI
JedeKTiB y HaJlaHHI METUYHOI JJONIOMOTH, YacTOTa IMOMIJIOK TiepcoHany Bapiroe Big 30 % mo 80 %7 8. JloBeneHo, 1o
CTHMYJTIOBaHHSI ITEPCOHATY JI0 YBKHOCTI i 00EpEXHOCTI HalJacTille He € eEKTUBHUM MEXaHI3MOM 3aro0iraHHs
JnedeKkraM HaJaHHS MEIMYHOT JIOTIOMOTH — JIFOICHKI TIOMIUTKH HEBIBOPOTHI. Sk 3a3Havae y cBoilt poborti J[x. Puzon:
«...MH HE B 3M031 3MIHUTH CYTb JIFOJICH, aJle MU B 3MO31 3MiHUTH CYTh OpTaHi3ailiid, B SIKMX IPAIIOIOTH JIFOIN»O.

Hanpuknan, Ko iCHyI0Th MOMIJIKH y BHOOPI JIKapChKUX 3aC00iB, III0 MAIOTh CXOXKE yNaKyBaHHS 1 sIKi po3-
TalIOBaHi B OTHOMY MICIIi, TO 3 MO3UIIi] MiIX0/Ty, OPIEHOBAHOTO HA JIIOACKKUX (PaKTOp (JIFONWHOLEHTPUYHHUNA MiAX1T)
BUpIiILIEHHS NpoOIeMH JIEKUTh Y TUIOIIMHI HABYaHHI ITEpCOHAITY, TOKapaHHs 3a HeA0AICTh YU XalaTHICTb. K mpo-
THJICKHICTD JFOMUHOICHTPUYHOMY MiIXOMY € 3HAYHO ¢(EKTHUBHIIINN CHCTEMHHH MiAXiJ, OPiIEHTOBAHHHA Ha 3MiHY
YMOB — JIBa TIperapaTd IOBUHHI 30epiraTics B IBOX Pi3HUX MICIIX, MaTH Pi3HE KOJILOPOBE MapKyBaHH: 0,
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