TEOPIA TA ICTOPIA AEPXXABU | NPABA.
DITOCODIA NMPABA

YOK 341.231.14/342.7
Y. BARABASH

Yuliia Barabash, D. Sc. (History), assistant professor
of University of Customs and Finance

INTERNATIONAL HUMAN RIGHTS STANDARDS:
THE PROBLEMS OF THEIR IMPLEMENTATION IN UKRAINE

Current events in Ukraine, related to social and economic problems, warfare and changes to Constitution (the
main Law in Ukraine) have brought our judiciary on a new stage, which demands to overcome challenge aspects in
legal system and the practice of Ukrainian Courts in the sphere of human rights protection. The situation, which is
on the territory of the Donbas region, make us searching relevant ways for preventing natural or basic human rights
and, of course, the rights of both the 15t and the 2nd generations. How can it be improved or are there any best ways
to implement human rights standards to fulfill the State’s duties and obligations?

The first answer is connected with the necessity and duty to protect human rights in accordance with national
and international legal norms or standards, but on the territory, which is controlled by Ukrainian Government within
Ukrainian borders and law system. The second answer is due to impossible abilities to realize aforementioned prin-
ciples because of uncontrolled terrains of the Autonomous Republic of Crimea, the city of Sevastopol, Luhansk and
Donetsk regions. It is not called as a “Collision in Law”, but it is the same real collision, which is not easy to be
solved in a short period of time. But there must be found all the criteria of possibilities to protect human rights not
just on the territory of Ukraine, which is controlled by the Government, but also of those inhabitants, who are cur-
rently residing on the captured lands. The European Convention on Human Rights (ECHR)! is one of the main inter-
national law standards and it should help to overcome all the collisions in our national law system during the period
of war and after it ends.

The main aspects of the implementation of the international standards on human rights have been scrutinized
by such scientists as Emmert F.2, Palyuk V.3, Ilchenco 1.4, Verlanov S.5, Barabash Yu.6, Bilas Yu.”, Rabinovych P.8
and many others. The authors showed general issues of the national implementation, which had hint to the problems,
connected with an undeveloped case-law in Ukraine and scrutinized the reasons of the European Court’s of Human
Rights practice realization in Ukraine.

The aim of the article is to analyze the problems of the implementation of international human rights standards
in domestic law system.

The objects of the paper are the international human rights standards and the main issues, related to the prob-
lems of their implementation.

The main tasks of the paper are:

— to analyze the adoption problems of the ECHR in Ukraine;

— to show the unsolved issues in the domestic law practice;

— to pay attention to the current inabilities within realizing some articles and norms of the European
Convention and the Covenant (1966) in accordance with the current situation in Ukraine.

Before we start showing the main problems, it is necessary to point out the main definition “human rights”,
which may be defined as moral principles or norms that describe certain standards of human behavior, and are regu-
larly protected as legal rights in municipal and international law. Human rights entered in international law when the
Charter of the United Nations was signed on 26 June 1945, in San Francisco.

The Charter of the United Nations® was adopted after the Second World War to bring together international
cooperation to promote universal respect of human rights and fundamental freedoms for all as a main purpose of
UN. Ukraine, as one of the founding States of the United Nations, in accordance with art. 55 of the UN Charter
undertook these commitments.

To achieve the stated objective, the UN General Assembly adopted the Universal Declaration of Human
Rights!0 on 10 December 1948, in which for the first time in history the fundamental rights and freedoms of a man
were listed. Based on the Universal Declaration and adopted under the aegis of the United Nations, the International

© Y. Barabash, 2015
12



Barabash Y. International human rights standards: the problems of their implementation in Ukraine

Covenant on Economic, Social and Cultural Rights (1966)!! and the International Covenant on Civil and Political
Rights (1966)!2 were ratified by Ukraine in 1973.

Under international human rights standards we should understand the system of law rules (substantive and pro-
cedural, technological / engineering /) and regulatory requirements that have different legal force (compulsory, rec-
ommendation), which summarize the accumulated international experience in legal practice regulation and regula-
tion of public relations in the field of human rights, their implementation and protection to ensure their uniform
understanding and application.

It is important to note that international human rights law stresses that all human rights are universal, indivis-
ible and interrelated.

The typology of human rights defines the next groups of them!3:

1. Classic and social rights.

One classification used is the division between ‘classic’ and ‘social’ rights. ‘Classic’ rights are often seen to
require the non-intervention of the state (negative obligation), and ‘social rights’ as requiring active intervention on
the part of the state (positive obligations).

2. Civil, political, economic, social and cultural rights.

3. Fundamental and basic rights.

Fundamental rights are taken to mean such rights as the right to life and the inviolability of the person.

4. Other classifications (freedom, civil liberties, individual and collective rights, the first, the second and the
third generation rights).

One of the most important standards on human rights protection is the European Convention on Human Rights
(formally the Convention for the Protection of Human Rights and Fundamental Freedoms). It is an international
treaty to protect human rights and fundamental freedoms in Europe. Drafted in 1950 by the then newly formed
Council of Europe, the convention entered into force on 3 September 1953.

As it has been aforementioned, in 1997, Ukraine became a member of the European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms. Some other important human rights treaties, ratified by Ukraine,
are: Convention on the Rights of the Child (ratified in 1991); Convention against Torture (ratified in 1987);
European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (ratified in
1997); European Convention on the Exercise of Children’s Rights (ratified in 2006); Council of Europe Convention
on Action against Trafficking in Human Beings (ratified in 2010); Convention on Preventing and Combating
Violence against Women and Domestic Violence (signed in 2011, not ratified).

It is necessary to point out that there are Universal and Regional levels of standards. Countries are increasingly
under pressure to protect the human rights of their citizens in what has become a global norm, recognized by the
United Nations (UN). According to the norm, individual states have to protect their populations from genocide, war
crimes, ethnic cleansing and crimes against humanity. It means, for example, that a state should have an independent
judiciary with an impartial and effective police service, ensure the accountability of the government to the people
and, effective participation of citizens in the governance of the country.

What are the main human rights obligations?

They are:

— Respect and ensure rights to all individuals

— Obligation to protect human rights

— Obligation to implement human rights

— Fulfillment of obligations, duties

— Due diligence obligations (prevention), (violation), (punishment).

The Constitution of Ukraine is an important tool for the protection and promotion of human rights in the State.
But in Ukraine the current level of effectiveness of the implementation of international standards is quite low. The
reasons of it are common and special. Both are related to the incorporation of international law standards into Ukrai-
nian legal system only within the usage of just the international treaties, but forgetting about the other sources of
international law.

Analysis of the effective implementation conditions of international human rights standards at the level of law
enforcement shows that among the main problems, that exist in Ukraine in this area, can be called a lack of estab-
lished court practice on human rights in the courts of general jurisdiction and specialized courts.

Among the current challenges and problems there are also those ones, which are shown in the Statement of the
Supreme Soviet of Ukraine “About derogation of Ukraine from certain obligations, specified by the International
Covenant on Civil and Political Rights and the Convention for the Protection of Human Rights and Fundamental
Freedoms™14. The Statement claims that Ukraine informs the Secretary General of the United Nations and the Secre-
tary General of the Council of Europe about the status of the security situation in the Donetsk and Lugansk regions
and the change of the territory, covered by derogation from the obligations of Ukraine under the International
Covenant on Civil and Political Rights and the European Convention on Human Rights and Fundamental freedoms.

As the abovementioned Statement points out, the invader country is responsible for the observance and pro-
tection of human rights in stated territories both within international humanitarian law and the international law of
human rights. It means that it is impossible for Ukraine to realize the human rights protection there, especially in
accordance with the paragraph 3, article 2, and articles 9, 12, 14, 17 of the International Covenant on Civil and
Political Rights and the articles 5, 6, 8 and 13 of the European Convention on Human Rights.
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Moreover, full responsibility for human rights and providing the relevant international treaties and annexed to
the temporarily occupied territory of Ukraine is up to the Russian Federation. As for the settlers from the occupied
territories, they have more abilities to be protected within their rights, so as they are able to realize them within
Ukrainian legislation and are able to sue to the European Court of Human Rights as well, but they still have lots of
limitations in practice.

It is also necessary to mention the problems of international human rights standards implementation on the
controlled territory of Ukraine. They are related to the lack of independence of the judiciary!s; lustration policy
towards innocent people, but not using it towards those ones, who used to violate human rights during the previous
political regime, corruption in all the spheres of human activity and violation of human economic and cultural rights.
Judicial and security sector reforms don’t guarantee quick adoption of all the elements, which are predicted to be
according European manner.

So, the aforementioned aspects allude to the necessity of a very deep implementation of the European standards
in the sphere of human rights law practice in Ukraine for to avoid the problems we do have in our current situation
with indivisible territory, but separated because of warfare.

As for solving of the problems, related to human rights protection of the citizens, which stayed on the captured
territory, first of all the limitations must be fundamentally eliminated financially, so as, only in the case the person
is aware and sure, that she or he have all living standards, new job and appropriate wages, there are possibilities to
realize all their human rights in accordance with European standards. In such a way, temporarily displaced citizens
are able to be protected within Ukrainian laws and without the aforementioned restrictions (the Statement of the
Supreme Soviet of Ukraine “About derogation of Ukraine from certain obligations, specified by the International
Covenant on Civil and Political Rights and the European Convention™).

In the next articles there should be given coverage of other important international human rights standards and
the problems of their implementation in the domestic Ukrainian legal system.
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Pe3iome

bapaéaw 0. B. MixHapoAHi cTaHAAPTH 3 NPaB JIOAUHM: NPo0aeMH iXHbOI iMIUIeMeHTalii B YKkpaiHi.

V crarTi BKa3aHi OCHOBHI IIOHATTS, 30KpeMa, MDKHApPOIHUX CTaHIAPTIB MPaB JIIOAWHH, IPOOJIeMN TXHBOT IMIUIEMEHTAIli] B yKpa-
THCBKY TpaBOBYy cucTeMy. OXapaKTepHU30BaHO CyJacHi MpoOiIeMH, MOB’s3aHi 3 BICPKOBUMH AiIMH Ta HEMOXUIUBICTIO 3aXHCTY TpaB
JIIONMHU Ha cXOfi KpaiHu Ta B ABTOHOMHIN PecmyOmini Kpum 3rinHo eBporneiicbkoro 3aKoHOaBCTBA.

KorouoBi ciioBa: mpasa JrOAMHM, MDKHAPOIHI CTAaHAApTH 3 TpaB Jiroaunu, Koncrurynis Yipainn, [Takt, Xapris, [lexnaparis,
IMILIEMEHTALIIS.
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Pe3rome

Bapabaw 0. B. MexxnyHapoaHble CTAaHAAPTHI N0 IPaBaM YeJi0BeKa: NMPodJieMbl HX HMILIEMEHTAUMH B YKpauHe.

B crarbe yKka3zaHbl OCHOBHBIE MTOHSTHS, B YACTHOCTH, MEKIyHAPOIHBIX CTAHIAPTOB MPaB YEI0BEKa, MPOOIEM UX UMILIEMEHTALIMN
B YKPaHHCKYIO IPaBoBYI0 cucteMy. OxapaKkTepru30BaHbl COBPEMEHHBIE TIPOOIEMbI, CBSI3aHHBIE C BOCHHBIMH JISUCTBHSAMU Ha BOCTOKE CTpa-
HBI ¥ HEBO3MOYKHOCTBIO 3alIUTHI TaM U B ABTOHOMHOI1 Pecmy6mnrike KppiM mpaB ueioBeka COrTacHO €BPOIICHCKOMY 3aKOHOIATCIIbCTBY.

KiroueBble cJI0Ba: IpaBa Ye0BeKa, MeXK/IyHAPOIHBIE CTAHIAPTHI 10 TipaBaM denoBeka, Koncrturyiws Ykpautsl, [lakt, Xaprus,
Jexnapaliys, IMILICMEHTALIHS.

Summary

Barabash Y. International human rights standards: the problems of their implementation in Ukraine.

The scientific paper has shown the main notions of the international human rights standards, the problems of their implementation
into Ukrainian legal system. An attempt has been made to scrutinize the current problems, related to the warfare in Ukraine and inabi-
lities to protect human rights in Eastern part of Ukraine and on the territory of Autonomous Republic of Crimea in accordance with the
European law.

Key words: human rights, international standards on human rights, the Constitution of Ukraine, Covenant, Charter, Declaration,
implementation.

YK 340.12
A. M. BEPHKOKOB

AHamonili Mukonatioeu4y bBbepHrokoe, kaHOudam
ropudu4YHUX Hayk, OoueHm, 3agidysay kaghedpu
XMmenbHUUbKO20 IHemumymy couiaribHUX mexHonoaziti
BMYPOIJT «YkpaiHax»

PENAUIMHICTb B KOHLUENLJI FOPUONYHOI FEEPMEHEBTUKU A. KAYOMAHA

Humi yci npasoBi Teopii Taxk 4u iHAKIIE 3BOMITHCS /0 BIIOMHX MOJCICH: IOCHATYpaIi3M Ta IOPIO3UTHBI3M.
IeBHOO MipOkO B LIbOMY Psily ACLIO BiIOCOOICHO MOXHA JOJATH IHTETPATUBICTCHKY KOHLCLIO (y crpo0i MOo€ex-
HAHHS [IPLLIOTO 3 IPYTHM) Ta «TpeTiit misix» A. Kaydmana (sKuit, 10 CyTi, BCE 3K, y METOOIONYHOMY IIIaHI, y KiH-
LICBOMY PaxyHKY, CIPSIMOBY€ETBCS IO BUCOKHX i1eaiiB jus). Tox jaHe He 3MIHIOE «PO3KiIa/p) CHTyallii B c1)1n0c0(b11
npasa. | ocTaHHi /1B MmiAXou €, GaKTUIHO, JIHLIE YMOBHUM PO3TANy KEHHAM (SIKILO XO4ETe — IPOAOBKCHHSIM) I1ep-
X BUINE3a3HAUYCHUX KIIACHYHHUX KOHIIeMii. Pa3oM 3 THM B 1IboMy IU1aHi Kay(hMaHi3M Ta IOpIHTErPaTHBI3M 3aCITy-
TOBYIOTH Ha OKPEMHUH PO3IVISLA, IPUHANMHI X0o4a O Uit TOoro, abu He TIOBTOPIOBATH OLJIbIIIE TOMUIIOK IUX METOONO-
TO-TIPAaBOBHUX «EKCIIEPUMEHTIBY». Y JaHill jke CTaTTi CTaBUTHCS 3a METYy aHali3, 30KpeMa, OJHOTO 13 MOCTY/IaTiB, Ha
SKOMY MOOYIOBaHa KOHILETIISl «TPEThOro LULIXY», a caMe — KaTeropis «persitiiHicTs». OcobmmBoi akTyanbHOCTI
Take TOCIiDKeHHS HaOyBae y 3B 3Ky 3 BIJICYTHOCTI IyOITiKaIlii y BITYM3HIHIN HAYII 3 IHOTO MIpeaMeTa.

Orxe, Binomuii gocminauk Kaydman Ha modarky qpyroi momoBrHH XX CT. 3alPOINOHYBAB CBill aJETEPHATHB-
HUI OHTOJIOTIYHHI METO, III0 CBOIM KOPIHHSM, BCE-TaKH, OUTBITE TSOKIE IO THOCeooril. 30KkpeMa, BiH po3poOuB
KOHLIETIIIi0 TMHAMIYHO-1CTOPUYHOTO PaBOTBOpeHHs. [IpH 1IboMy CITijT 3a3Ha4MTH, 110 HOTO HOBAaTOPCHKI i1l cBOro
Yacy ofep KaJii 3Ha4Hy HiATPUMKY Ta OTPHUMAaM 0arato CXBaJbHUX BiATYKIB.

Kaypman dopmymnroe cBoI0 OCHOBHY I'epMEHEBTHUKO-TIPABOBY Te3y TakK: «SIKII0 MM CKa3ajM, IO BiAKPUTTS
TpaBa — Ii¢ He MPOCTHIA MMAaCHBHUI aKT CyOcHMMallii, a akTUBHE OYIIBHHIITBO, B SIKE Cy0’€KT BTPYYA€ThCS B CBOEMY
JIOCTIKEHHI, TO IIe BCE TiIBOAUTEL HAC JI0 BUCHOBKY, ITI0 MIPaBO — II¢ HE IOCh CYOCTaHINIOHAIBHE; BOHO HE Haje-
KUTB chepi «pedeid», a nmiue BigHocHH. [Ipupoza npasa perpsiiiiiHa, TOMy IO BOHO CKJIa/IA€ThCs 13 3B’5I3KIB 0CI0 3
IHIMMH 0co0amu Ta pedamu. epes 1ie CTae 0YEBHIHNM, IO JUIs FOPHANIHOT TyMKH iCHY€ TUTKHI «BIJKPHTA CHC-
TEMa, BCEPE/MHI SIKOT 3HAXOMUTBCS JIHLIE «IHTEPCYO’ EKTHBHICTEY.

V Ginbi JETalIbHOMY CCHCI aKTHBHICTb — L€ He [IPOCTE CIPUUHATTS, @ NEPEAYCIM CaMOPO3yMIHHSL Y LIbOMY
npoueci. Jlyist CIpHsHHS TOMY, 11100 TEeKCT TOBOPHB, NIEPEKIIaziad OBHHEH IIIXOAUTH 0 HBOTO, MAKOYH «TIOIICPEIHE
nousitT» (Mosed Eccep), «ynepemxennsy» ([anc-Teopr I'anamep). Tidbku TOMi, KoMK BiH caM CKJIAJa€ YACTHHK
TOPH30HTY 3HaHb, CTYTAIOYH TI0 TPYHTY TPaJHLLii, IKy OTPUMaB, BiH Oye 3HAXOIUTHCS B yMOBaX OOTPYHTOBYBAaHHS
apryMEHTOBAHOCTI «TUMYaCOBOT0» BUCHOBKY, SIKHH 3 HUM Bke TIpuOyB. TakuM 4MHOM, BUKOHAE Te, 0 HA3UBAETHCS
«cHipanpy, ab0 «repMEeHEeBTHYHE KoJo». [ epMeHeBTHKa He OIyCKaeThCsl 10 Teopii apryMeHTarlii, ajne Bumarae i»!.

CrazaBum «a», Kay(pmaH, 3anepequBLi HEOOXiAHICTb II3HAHHS «UCHOrOY 1032 paMKaMU IHTepCyO’ eKTHB-
HOCTI (SIKa MPALOE JIMIIE HA MAIMBI MCKYPCHOI apryMeHTALlii), TOBOPHTH 1 «O». BiIKHHYBIIM TaKHM YHHOM OHTO-
JIOTif0, aJIe PasoM 3 THM PO3YMIFOUH, IO SAKUIACH (YHIAMEHT, BiJl SIKOTO Ma€ BiJLITOBXYBATHCS PABOIHTEPIICPTATOP,
BCE K Mae OyTH, TaHWH BYCHUI MPOTIOHYE 3aMIHUTH jus naturale Ta lex Ha «PeNAIMHICTDY, MPUKPITLIIOIOUH JI0
IILOTO BJIACHE OOIPYHTYBaHHS Takiii HeoOximHOCTi: «[lounHaroun 3 KaHnTa Bce Oiibllie YTBEPDKYETHCS JTyMKa PO
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