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DEROGATIONS FROM THE OBLIGATIONS IN ABIDING BY THE STATE
OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS IN UKRAINE

Current issues in Ukraine are related to many objective and internal problems at the same time. There have
been provided some derogation in the sphere of realization some articles of the Convention for the Protection of
Human Rights and Fundamental Freedoms or, as it is also called, European Convention on Human Rights (ECHR),
on the occupied terrains of the state. Within impossibilities to protect human rights on the Donbas and Crimean ter-
ritory, we can state that violation of human rights standards exists and Ukrainian governmental bodies cannot be
responsible for the effective functioning of the raw of European human rights standards. That is why there was
issued the Statement of the Supreme Soviet of Ukraine “About derogation of Ukraine from certain obligations, spe-
cified by the International Covenant on Civil and Political Rights and the Convention for the Protection of Human
Rights and Fundamental Freedoms™!. As it claims, temporarily Ukraine cannot provide the protection of human
rights in accordance with the ECHR and the invader country takes responsibility to observe and protect them. So,
the human rights are violated on the mentioned territories and derogation from the obligations to observe the law is
temporarily unavailable. This means that the temporarily unavailable implementation of European human rights is
limited.

But if on the occupied terrains the ECHR cannot be provided temporarily, at the same time on the Ukrainian
territory there are many violations related to some challenges within current situation. These issues have not been
finally solved yet. There still have not been found the strict recommendations and scientific remedy how to cope
with the actual question both practically and theoretically. But many scientists and specialists on human rights pro-
tection problems have been scrutinizing various problems of human rights protection. Among them there should be
mentioned V. Palyuk?, who scrutinizes the ECHR applying for disclosure of the rule of law. The author also pays
attention on the adoption of European standards on human rights into the courts’ practice. The scientist
O. Scripnyuk in his article proves that the idea that in the new Constitution of Ukraine the notions of specific rights
should be set out in the same way as in the European Convention of 19504, The Chairperson of the UHR
Commission O. Tarasov during his report pointed out that Ukrainian State withdrew itself from the obligations of
state to respect international human rights, to protect them in Donets and Lugansk regions and forgot about focusing
on the implementation of the international humanitarian law to protect civilians during the armed conflict on the cap-
tured territoriesS. Foreign scientists prove that even in European practice there is still hesitation among the judges
in their particular decisions to rely on the ECHR and as the outcome there are vague and general references to it®.

The aim of the article is to analyze the problems of realizing the implementation of the European Convention
in Ukraine — both on the controlled and captured territories. The tasks of the paper are to scrutinize the definitions
“implementation”, “international implementation”, point out the main problems of the ECHR implementation and
current challenges related to the violation of human rights standards within Ukrainian legislation.

Human rights and freedoms are the right to own, use and disposal of the political, economic, social and cultural
(spiritual) values, which are the kind, way of behavior or activity of the person or a team of persons in the commu-
nity with the aim of satisfaction their political, economic, social and cultural (spiritual) needs and interests.

All abovementioned rights and freedoms should be protected and provided within international standards on
human rights, which are slowly being implemented in Ukraine as well. Even though there was approved the National
Strategy in the Field of Human Rights by Presidential Decree 501/2015 of 25 August 20157, the specialists in the
sphere of human rights protection declare that this document is too declarative. The Director of the Human Rights
Group Y. Zakharov states that the National Strategy has lumped together the rights of three generations, which
should be considered separately and according to different ranges of requirements. Moreover, the author points out
that the Strategy doesn’t cover the overall state’s human rights policys.
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In accordance with the aforementioned omissions, it is necessary to feature that one of the most important
international standards is the European convention on human rights, which was drafted in Rome on 4 November
1950 and came into force on 3 September 1953. The adoption of the convention by the Council of Europe was the
first step in implementing the Declaration of Human Rights in writing. The Article 1 of the ECHR “Obligation to
respect human rights” tells that the High Contracting Parties shall secure to everyone within their jurisdiction the
rights and freedoms defined in Section I of the Convention. There are 17 key articles relating to rights and freedoms
in the convention outlined in section I (Articles 2-18). Section Il is devoted to the European Court of Human Rights
within articles 19—-51. Section III (Miscellaneous provisions) gives coverage of the articles 52-58. The ECHR also
includes additional Protocols.

Implementation of the ECHR has been done since ratifying it by Ukraine in 1997. But before explaining the
problems of the ECHR implementation, it is necessary to realize what is “implementation” and how many stages
does the state do to implement international standards on human rights.

The term “implementation” is used in reference to actual compliance with human rights standards by individ-
ual states as well as all initiatives taken by those states themselves, other states and international organs or other
bodies to enhance respect for human rights and prevent violations. The national implementation of human rights
standards includes such stages of implementation:

1. State’s recognition of human rights when we are talking about their proclamation, consolidation in the
Constitution and other laws, the state’s participation in the adoption and ratification of relevant international acts.

2. The stages of human rights realization. They are divided into two parts: social and political human rights,
vital and economic human rights. But as the International Covenant on economic, social and cultural rights
(ICESCR) in the article 2.1. tells: human rights must be provided by the states step by step (gradually).

3. Institutionalization of human rights realization. The establishment or recognition of state bodies, other pub-
lic organizations and officials that are specifically obliged to facilitate the providing, (security), and protection the
human rights. The enlargement of currently working state bodies (courts, prosecutor’s offices etc.) and establish-
ment of some new institutions, for instance, Constitutional Courts, Parliament Commissioner for Human Rights etc.

4. Limitation of human rights. Interpretation and concrete understanding of human rights legislation is needed,
in particular, to unify understanding of state-legal regulation.

5. The procedure of human rights realization explains how to realize human right, in which form etc. When
we are talking about the right to religion, the procedure is not necessary, but when we are talking about the right to
get pension, the procedure is necessary.

6. Installation and implementation of legal means of the protection of human rights. It includes prevention of
law violation and legal responsibility.

In Ukraine among the problems of implementation of the ECHR are, first of all, the reasons, related to the prob-
lems, connected with the occupied territories and impossibilities to provide legal protection of human rights. In accor-
dance with the situation, there was issued the Statement of the Supreme Soviet of Ukraine “About derogation of Ukraine
from certain obligations, specified by the International Covenant on Civil and Political Rights and the Convention for
the Protection of Human Rights and Fundamental Freedoms™. Within the legal act Ukrainian governmental bodies are
not responsible for the providing of the Ukrainian legislation on human rights protection during the period when Crimea,
Donetsk and Lugansk territories are not under the state’s control. This derogation is reflected in the articles 5, 6, 8 and
13 of the Convention. So, temporarily the inhabitants of mentioned terrains are deprived of the right to liberty and secu-
rity; the right to a fair trial; the right to respect for private and family life and right to an effective remedy.

For today the aforementioned issue can be solved provided the people, who move to the Ukainian cities, which
are controlled by the Ukrainian governments and officially become registered as internally displaced persons. But
even not all their rights are protected within Ukrainian European human rights standards because of lots of reason.
They are related with state’s populism to provide the people with all needs, especially social payments, accommo-
dation, the possibility of effective protection of rights in the courts etc. In addition to abovementioned, it is necessary
to stress that hostility has led to increasing of tortures, military crimes, disappearances of people, which is especially
common among the military defenders of Ukraine. Lots of them are deprived of the promised possibilities and are
being limited in their human rights and freedoms. As it is stressed in the Art. 3 (Section I) of the ECHR, no one shall
be subjected to torture or to inhuman or degrading treatment or punishment!0.

The problem is also related to the aspect that in Ukraine there are still unresolved such issues as enforcement
of decisions and application of the European Court of Human Rights practice.

The cause’s problems of application of the Court are!!:

1) ambiguity of regulating the use of the Court’s practice at the legislative level;

2) lack of coordination on the part of the state, including the judiciary on the application of the Court’s practice;

3) the importance to realize for judges some instructions them to be aware of the Court’s work.

In Ukraine there are still actual such issues, which are related to the ECHR’s decisions!2:

1. responsibility for not doing or improper performance of such decisions;

2. normative justification of the liability;

3. a clear delineation of authority who have to verify the implementation of decisions of the Court and to
respond to violations of the scope of the European Convention etc.

It is necessary to emphasize that all the rights of all the generations have been increasingly violated during last
two years because of warfare. And it doesn’t mean that in our country we don’t have clever lawyers, vice verse we
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still do proclaim the necessity to adopt European standards but, at the same time, don’t eradicate some soviet tradi-
tions. Moreover nowadays in order to limit the quantity of human rights violations there should be stopped the war,
first of all. Secondly, it should be realized the mechanism of preventive methods, for instance, preventive justice as
the element of the defense and protection of individual rights. Preventive justice is a complex and systematic acti-
vity, which, except from such organs of preventive bodies as notaries also includes quasi notary authorities, media-
tors and state registrars. I. Lykholat proves her own opinion that preventive justice helps not just in preventing conf-
licts (for instance in family law), but it is also an effective mean to prevent fraudulent acts!3 etc.

It should be pointed up that abovementioned global for Ukraine problems of human rights violations and dero-
gations from the state’s obligations to provide them under the European Convention are to become both theoretical
and practical issue within its solving as the part of transdisciplinarity.

First of all, the authorities must provide appropriate living standards for all the citizens of Ukraine. Economy
of Ukraine is in the deep stagnation. Devaluation of the hryvnia and price increase is the strict confirmation of the
thoughtless policy.

Second, national and foreign lawyers should prevent all the current challenges, such as corruption, inability to
protect human rights in the courts without bribery, based only on the fair trial, as it is mentioned in the ECHR.

There is an urgent need of underlining the international experience and a case law in Ukrainian legal practice
within human rights protection.

As it has been mentioned, the principles of the preventive justice should be legally adopted in Ukraine, empha-
sizing the international experience in this practice.

The problem of human rights protection should have political and even geopolitical importance not just during
the period of war, but in the peacetime to prevent most acquired situations.

Sociologists and historians must research the problems of human rights protection in different countries
through the historic retrospective and nowadays to compare the best achievements and gaps in the countries’ expe-
rience. For instance, to build a free democratic state with European values, we should understand all the negative
outcomes of soviet times.

As it is mentioned in the Art. 9 (Section I) of the ECHR, “Everyone has the right to freedom of thought, con-
science and religion...”!4. Because of the capturing of the Crimea, Crimean Tatar people are deprived of their ethnic
and religious identity. This situation must unite all the religious representatives to educate the sense of respect both
through religious writings and a canon law. The scientists of the last one should find out such theoretic recommen-
dations, which will bring new positive guideline how to protect human rights of suffered ethnic people, notwith-
standing on the controlled or uncontrolled territory. In the age of diplomacy all the issues can be definitely solved.

So, diplomatic law and the principles of diplomacy should become the key norms in the situation that we do
have in Ukraine and those ones, which used to be in Georgia, Moldova, and Armenia etc.

So as Ukraine is a very young European legal state, to improve our legislation on human rights and its adoption
in practice, the international experts should be invited to advice our lawyers in the aspects of implementation the
international standards. This underlining of the experience will mostly help Ukraine to limit such a big quantity of
human rights violations. And, finally, it is necessary to emphasize that there should be changed the mentality of the
Ukrainian people to overcome all the aforementioned problems.
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Pe3rome

Bapabaw I0. B. BinxuneHHs Bi 3000B’si3aHb y AOTPUMAaHHI JepxkaBoo €Bpomneiicbkoi KOHBeHNIl 3 MpaB JIIUHU B
Ykpaiui.

VY crarTi BKa3aHi OCHOBHI BiIXWJICHHs JEPXKaBH Bil 3000B’s3aHb B MOTPUMaHHI €BPOIEHCHhKOI KOHBEHINIT 3 MpaB JIIOMUHUA B
Vkpaini. OxapakTepr30BaHO MOIVIAN HAYKOBIIIB IIOAO BKA3aHOI IIPOOJIEMH, BKa3aHO Ha MOXKIIMBI IUISXH 11 BUPIMICHHS.

Ku1rouoBi cjioBa: npaBa JIOIMHU, MDKHAPOAHI CTaHAAPTH, IMIIEMEHTALLisl, 3aXHUCT MpaB, €Bponelchka KOHBEHIIIS 3 IIPaB JIIOHU-
uu, Koncrutyuis Ykpainu.

Pe3rome

Bapabaw 10. B. OTK/IOHeHUs 0T 00513aTeJILCTB B CO0.II0IeHHH rocyiapcTBoM EBpomneiickoii KOHBEeHIIMU 0 MPaBax 4yeso-
BeKa B YKpamnHe.

B crarbe ykazaHbl OCHOBHBIC OTKJIOHEHHS TOCYIapcTBa OT 00s3aTeNbCTB B coOroneHny EBporelickoli KOHBEHIMHU 0 IpaBaM
4yenoBeka B YkpamHe. OXapaKTepH30BaHbI B3IV YUICHBIX OTHOCHTEIBHO yKa3aHHON NPOOJIEMBI, YKa3aHO HAa BO3MOXKHBIE IyTH €e
pelIeHusI.

Ki1roueBblie c10Ba: npasa 4yenoBeKa, MeXIyHapOJHbIC CTAHAAPThl, MIMIUIEMEHTALMs, 3aIuTa IpaB, EBpomneiickas KOHBEHL 110
mpaBaM denoBeka, Koncturyrus YkpauHsl.

Summary

Barabash Y. Derogations from the obligations in abiding by the state of the European Convention on Human Rights in
Ukraine.

The article has shown the main derogations from the obligations of the state in abiding by the European Convention on Human
Rights in Ukraine. There have been characterized the views of scientists on this problem and given some possible ways to solve it.

Key words: human rights, international standards, implementation, protection of human rights, the European Convention on
Human Rights, the Constitution of Ukraine.
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Onbea leaHieHa Komnsip, kaHOudam rOpuUOUYHUX
Hayk, doueHm [IBH3 «Yxzopodcbkuli HaujioHanbHUl
yHigepcumem»

TOPI1BNA NOAbMU AK POPMA HACUIIIA
HAL YPA3NIMBUMU TPYNAMU HACEJIEHHA

AKTyaJII)HiCTI) J@HOI TEMH JIOCIII/UKCHHS 3yMOBIICHA THM, IO LI PIK 3aJIMIIAETHCS TaK CaMO CKIIATHUM LIOZO
cuTyawli 3 GiKeHLsIMH. YUCIIo JIrONeH, SIKI IePeMICTIIINCS BHACIIIOK KOH(IIKTIB Ta nepecmnyBaHI, AOCSITIIO Oib-
e Hik 50 MUIbHOHIB YOIOBIK, 1O € OJHUM 13 HaliOLIbII BUCOKUX PIBHIB 3 Yacis Jlpyroi csitoBoi BiitHn. Huni ne
OJTHA 3 TII00ATHPHUX MTPOOJIEM Cy4acHOCTI, a MirpariiiiHa Kpr3a B €BpOIIi € OHI€I0 3 HAWOLIBII aKTyaIbHHUX Ta O0ITI0-
YUX TE€M OCTaHHBOTO 4acy. IloTik OikeHmiB 3 bamkaboro Cxomy Ta AQprku — IBOX YacTHH CBITY, 1€ iine rpoMa-
JISTHCBKA BifHA, a TAKOX  CTpaleHHe 3yOOXKIHHS, PO3PyXa Ta FOJOJ — HE HPHIINHSETHCS.

BGSHepeT-IHI/IM € TOi1 (haKT, 1[0 JKOPCTOKi KOHIIIKTH | I'yMaHITApHi KPH3H € XKUBHIBHIM CEPEIOBHILEM JULS TOP-
rigmi aroneMu. Taxi cuTyaltii, sSIK IepeciliyBaHHs, JOBUIbHI 3aTPUMAHHS, TOPTYPH, 3[BAITYBAHHS, BUKPAJCHHS 1
HACWIILHUIGKI 3HUKHEHHSI, PyHHYBaHHS OyIWMHKIB, 3pOCTaHHS IiH HAa TIPOIYKTH Xap4yBaHHS 1 TOCTYIIOBE OOMEKEH-
HS JIOCTYIY JI0 BOJOIOCTAYaHHS 1 CaHITAPHUX TIOCIIYT, IO IMiJBUIILY€E PU3UK BUHUKHEHHS XBOPOO 1 TONOY, BUKIIH-
KalOTh BHYTPIIIIHE i MI>KHAPOIHE ITepEeMIIIeHHS HAaCEeJICHHS Ta MPUMYCOBY Mirpartito. bararo sroneii, mpsaMyrodn Ha
TIONTYKH O1IBII OE3METHOr0 Ta 3a0€3MEUSHOT0 KUTTSI, CTAIOTh )KEPTBAMHU TOPTOBIIIB 1 €KCILTyaTaTopiB.

JKeprBamur TOpriBIi JIIOOBMH CTAIOTH 1 OLKEHII, 1 0C00H, 10 MPOCATH MPHUTYIIOK, 1 HABITH BHYTPIIIHBO MEpeMi-
1ieHi ocoou. Bei BuIle3a3HaveHi kaTeropii MaroTh MPaBoO Ha 3aXKCT CBOIX KITFOYOBHUX TPAB JIFOAWHM, TaK CaMo K 1
TIOB’s13aHi 3 IXHIM CTaTyCcOM JIONATKOBI BUJIM 3aXHUCTY.
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