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Pe3rome

I'puyux A. C. BinnopigajibHicThb y pa3i HEBUKOHAHHSA Y1 HEHAJIEKHOT0 BUKOHAHHS YMOB LLIIOOHOIO J0I0BOPY.

V nawiii cTaTTi 3BEpTA€THCS YBara Ha HasBHICTh MiJCTaB JUIS BiAOBIAAJIbHOCTI y BUIJKy HEBHKOHAHHS UM HEHAJIC)KHOTO BHKO-
HaHHS YMOB LITIOOHOTO IOTOBOPY, BKa3y€eThCsl HA Te, 110 3a3HA4YCHi MiZCTABU MOXKYTh OyTH mependaueHi UBIIbHIM, CIMEHHIM 3aKO0-
HOJIaBCTBOM Ta 0€3M0CepeHhO0 CaMHM IITIOOHUM JIOTOBOPOM. AKIIEHTY€THCSl yBara Ha TOMY, IIO IIUIFOOHMM JOTOBOPOM MOXKJIHBO
nepe0adnTy BiAIOBIAANBHICTG 32 3aBJaHy SIK MaTepiaJibHy, TaK i HeMarepiajabHy (MOpabHy) IIKOAY ITOCTPaXKIATii CTOPOHI.

KurouoBi ciioBa: 1uiro0HuUit JOroBip, BiAIOBiIaabHICTh, HEBUKOHAHHS, HEHAJI)KHE BUKOHAHHS, 3000B’13aHHSL.

Pe3rome

I'puyuk A. C. OTBEeTCTBEHHOCTD B CJIy4ae HEBBIIOJIHEHUS WM HEHA/UIeKALIero BbIIOIHEHHS YCJI0BUI 0Pa4HOro 10roBopa.

B namnoii cTarbe oOparmaeTcsi BHUMaHHE HA HAINYHE OCHOBAHUH JJISI OTBETCTBEHHOCTH B CIIydae HEHCIOIHEHHS WM HEHaIe-
MKaIlero MCIONHEHHs yCIOBUil 6padHOro JOroBOPa, YKa3bIBAETCs HA TO, YTO MEPEUNCICHHBIE OCHOBAHUS MOTYT OBITh ITPELyCMOTPEHBI
TpaXkTaHCKUM, CEMEHHBIM 3aKOHOATEICTBOM M HETIOCPEACTBEHHO CAMUM OpadHBIM JOTOBOPOM. AKIICHTHPYETCS BHUMAHUE HA TOM,
9TO OpavyHBIM JJOTOBOPOM BO3MOXKHO IIPEAYCMOTPETh OTBETCTBEHHOCTD 32 IPHYNHEHHBIH KaK MaTepHaIbHBIH, TAK 1 HEMaTepHaJIbHbIH
(MOpasbHBIN) Bpe MOCTPaAaBIIeii CTOPOHE.

KnioueBsbie c10Ba: OpavHbIi JOTOBOP, OTBETCTBEHHOCTD, HEHCIIOHEHUE, HEHA JIe)kKalllee HCIIOJIHEHNE, 00s13aTeNbCTBO.

Summary

Grytsyk A. Liability in case of non-fulfillment or not proper fulfillment of the marriage contract.

This article draws attention to the existence of grounds for liability in case of failure or improper execution of the marriage cont-
ract, indicates that these reasons may provide for civil, family law and directly by the marriage contract. Special attention is paid to the
fact, that the marriage contract may provide for liability for both material and non-material (moral) harm to the injured party.

Key words: marriage contract, responsibility, failure, improper performance obligations.
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IMPLEMENTATION OF THE UN GUIDING PRINCIPLES ON BUSINESS
AND HUMAN RIGHTS IN AGRIBUSINESS WITH RESPECT
TO LESSONS IN EXTRACTIVE SECTOR

1. INTRODUCTION

Human rights are basic standards aimed at securing dignity and equality for all. They are universal standards that
express the “recognition of the inherent dignity and the equal and inalienable rights of all members of the human family
as the foundation of freedom, justice and peace in the world”.! Human rights are universal, indivisible and inalienable.

Globalization increased the impact of multinational and transnational corporations on human rights. Over the
past years, human rights have entered in the discourse on Corporate Social Responsibility and Sustainability. How-
ever, capacities of some states to properly regulate and prevent possible adverse consequences that business activity
may bring to human rights has not kept up with equal pace.? Individuals do not enjoy adequate protection if corpo-
rate activity leads to negative impacts because the law and its enforcement are not adequate.

Respect to human rights, corporate social responsibility, and sustainability, can help companies create value.
Sustainable business models appear where societal and business goals coincide.? Implementation UN Guiding Prin-
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ciples on Business and Human Rights in the extractive sector have demonstrated how this can be done in agribusi-
ness.

2. HUMAN RIGHTS VIOLATIONS IN AGRIBUSINESS

Transnational Agribusinesses with their abundant capitals have a growing influence on the agriculture and agri-
cultural policies of nations around the globe.# They allocate labor-intensive processes to low-wage countries, envi-
ronmentally difficult processes to countries with lenient environmental regulations, and capital-intensive processes
to their countries. Further, they seek excess profits by pursuing various cost-reducing or profit-increasing methods.

By International Labor Organization (ILO), the agricultural sector employs an estimated 1.3 billion workers
worldwide; that is half of the world’s labor force.5 Regarding fatalities, injuries, and work-related illhealth, it is one
of the three most hazardous sectors of activity (along with construction and mining).6 According to ILO estimates,
at least 170,000 agricultural workers are killed each year. Workers in agriculture run twice the risk of dying on the
job compared with workers in other sectors.” There are numerous of human rights violations which still exist in the
agricultural sector: labor rights abuses, including child labor, hours and wages, and human trafficking; the right to
water and sanitation; the right to food; indigenous people’s rights violations, etc. This paper will discuss the acutest
cases of human rights abuses in the agricultural sector.

1/ Mato Grosso do Sul in Brazil case

Mato Grosso does Sul has the second largest indigenous population in Brazil.8 It is found with worst indices
of demarcated lands and with the highest indices of human rights violations as a result of the systematic omission
of the public powers of the government in complying with and respecting the determinations stipulated in Artic-
le 231 of the Federal Constitution of 1988 and international treaties that Brazil has signed.’

At present the Kaiowa, Guarani, Terena, Guatd, and Kinikinau Ofayé¢ indigenous lands listed on the map, total
just under 140,000 hectares 12 corresponding to 0.39 % of the territory of southern Mato Grosso do Sul.10 Of these
lands little more than 50 % are in sufficient possession of the indigenous peoples, that is, approximately 75,000 ha.!!
The rest, a good part of them, under court order, are still in possession of various types of rural producers and related
agribusiness companies.

Report on Violence against Indigenous Peoples in Brazil indicated an increase in violations of human rights in
general and, specifically, in suicide and murder cases!2. In the year of 2014, there were 135 suicides, most of them
committed by youngsters. Forty-eight of those cases happened in Mato Grosso do Sul alone. Considering records
from between 200 and 2014, only in that state, we find an alarming number of 707 suicides. The cases of murder
are also very serious. In 2014, 138 were registered, many of which on account of theland conflict, with the purpose
of curbing the fights and frightening indigenous leaders.

The federal executive branch has been ceding to pressures from agribusiness to not promote efficiently the
solution to the demands for demarcation; and human rights violations. For example, during the dominance of the
Cia Matte Laranjeira company, until the decade of 1940, in the Colonia Agricola Nacional de Dourados, the CAND,
which began in 1943, — there is impressive documentation attesting to the criminal omission of the public organs
regarding the crises of the villages affected by the CAND. This is also the case in the subsequent implantation of
the agribusiness projects, especially as of 1950.13

Since October 2015 more than 90 national and international social movement organizations, NGOs, govern-
ment agencies support the Boycott Campaign to the purchase and consumption of products from the Mato Grosso
do Sul, convened by the Conselho do Povo Terena and Conselho Aty Guasst do Povo Guarani-Kaiowa.!4 However,
it is not enough. Agribusinesses in Brazil should take steps to implement “Protect, Respect and Remedy”’Frame-
workto respect human rights of indigenous people.!5 It will re-establish companies’ relations with indigenous peop-
le; rebuild companies’ reputation and avoid litigation costs withdrawal.

2/ Thailand’s shrimps’ case

Shrimp is the most-loved seafood in the U.S., with Americans downing 1.3 billion pounds every year, or about
4 pounds per person.!6 Thailand’s shrimp made its way into the supply chains of major U.S. food stores and retailers
such as Wal-Mart, Kroger, Whole Foods, Dollar General and Petco, along with best-known seafood brands and pet
foods, including Chicken of the Sea and Fancy Feast, which are sold in grocery stores from Safeway and Schnucks
to Piggly Wiggly and Albertsons; restaurants such as Red Lobster and Olive Garden. Thus, Thailand quickly do-
minated the market and now exports nearly half of its supply to the U.S.

At the same time, human trafficking, forced labor, debt bondage as well as slavery are common for the seafood
industry of Thailand. The Thai Frozen Foods Association lists about 50 registered shrimp sheds in the country.
Tracking shipments from the Gig Peeling Factory found major slave-peeled shrimp exporters: N&N Foods, owned
by one of the world’s largest seafood companies, Tokyo-based Maruha Nichiro Foods; Okeanos Food, a subsidiary
of Thai Union; Kongphop Frozen Foods and The Siam Union Frozen Foods, which have customers in the U.S.,
Canada, Europe, Asia and Australia.

However, hundreds more operate in Samut Sakhon, the country’s leading shrimp processing region where
human rights violations are common. An International Labor Organization report estimated 10,000 migrant children
aged 13 to 15 work in this city. Another U.N. agency study found nearly 60 percent of Burmese laborers toiling in
its seafood processing industry were victims of forced labor.

In the Gig shed, employees’ salaries were pegged to how fast their fingers could move. Tin Nyo Win and his
wife peeled about 175 pounds of shrimp for just $ 4 a day, less than half of what they were promised. A female Thai
manager, who slapped and cursed workers, often cut their wages without explanation.

Yaconuc Kuiscbkoro yHiBepcuTeTy npasa * 2016/4 415



CtyoeHTCbKa TpubyHa

“We had to get up at 3 in the morning and then start working continuously,” said EacHow, 16, whose arms
were a patchwork of scars from infections and allergies caused by the shrimp. “We stopped working around 7 in the
evening. We would take a shower and sleep. Then we would start again.” Lunch breaks were only 15 minutes, and
migrants were yelled at for talking too much. Several workers said a woman died recently because she didn’t get
proper medical care for her asthma. Children never went to school and began peeling shrimp just an hour later than
adults.

In response to human rights violations in the seafood industry, the companies that ended up being the face of
slave-produced shrimp say they were not aware of the working conditions involved in their shrimp processing chain,
and that they abhor the forced-labor practices.!” For example, Thai Union admitted that it hadn’t known the source of
all its shrimp, and sent a note outlining corrective measures to U.S. businesses.!8 “We were concerned that, despite
regular audits, it is hard to guarantee that all external preprocessors were adhering to our code of conduct,” Thai Union
CEO Thiraphong Chansiri said in a statement. The company promised to use in-house labor exclusively.

According to the “Protect, Respect and Remedy” Framework, business enterprises should avoid causing or
contributing to adverse human rights impacts through their activities, mitigate adverse human rights impacts that are
directly linked to their operations.!®

However, no real steps except promises were made by the companies. It is recommendable that

Wal-Mart, Kroger, Whole Foods, Dollar General, Petco, Chicken of the Sea, Fancy Feast, Red Lobster and
Olive Garden stop buying from Thailand until the situation with human rights violations in seafood industry got
fixed.

3/ Agricultural workers in Mexico case

Mexican mega-farms export to the U.S. reached $7.6 billion in the last decade.20 At the same time, according
to the Global Slavery Index 2014, there are currently an estimated 266,900 people in modern slavery in Mexico,
with the most vulnerable populations being indigenous,migrants, and children.2! There are thousands of agricultural
workers in Mexico who suffer daily from their human rights abuses (forced labor, harsh working and living condi-
tions, violations of human rights of indigenous people, child labor law violations, etc.).

Bioparques de Occidente is an example of Mexico’s largest tomato exporters and has mega-farms in both Jalis-
co and Sinaloa.?? It sells under the “Kaliroy” brand to U.S. retailers including Walmart, Albertsons, and Safeway.
The information on Bioparques, human rights violations, came to light on June 11, 2013, from three workers suc-
cessfully escaped and notified authorities in Guadalajara about it. After that was found that Bioparques farm laborers
are trapped for months at a time in rat-infested camps, often without beds and sometimes without functioning toilets
or areliable water supply; camp bosses illegally withhold wages; those who seek to escape their debts and miserable
living conditions have to contend with threats of violence from camp supervisors.23

The State Attorney General of Jalisco descended on the farm, arresting people who were charged with human
trafficking. Bioparques also received $700,000 in penalties for violating health and labor laws. The State Attorney
General has yet to comment on the status of a case of the Bioparques camp, and the World Bank has not withdrawn
financial support of the Corporation.2 However, some of Bioparques’ retailers have responded, such as Walmart,
which stated that it would no longer purchase from that farm. Nevertheless, as Marosi writes, those responsible for
the agribusiness human rights violations and deplorable conditions continue to evade justice. “When the mistreat-
ment of the workers at the camp was finally exposed, Mexican authorities made arrests, imposed fines and promised
to make an example of the company. A year and a half later, however, the case of Bioparques speaks more to the
impunity of Mexican agribusiness than to accountability”.

3. LESSONS OF THE UN GUIDING PRINCIPLES ON BUSINESS AND HUMAN RIGHTS IMPLEMENTA-
TION IN EXTRACTIVE SECTOR

Extractive sector is one of the most powerful, wealthiest and commercially viable in the world. At the same
time, its profit depends on the natural resources of the country where this business operates. The impact of extractive
operations on citizens, who ultimately own these resources, posed a significant source of reputational, legal and
operational risk. It led to reputational damage, losses of social license to operate, etc. However, extractive companies
found ways to re-establish their relations with stakeholders and rebuild companies’ reputation using “Protect,
Respect and Remedy” Framework.25 That is why; it is recommendable to learn lessons of UN Guiding Principles on
Business and Human Rights implementation in extractive sector to implement it successfully in agribusiness.

1/ Case of Shell Oil in Nigeria

The Shell Petroleum Development Company (SPDC) and its joint-venture partners — notably the Nigerian
National Petroleum Corporation — have earned billions of dollars from the oil extracted from the land of the Ogoni in
the Niger since 1956.26 At the same time, companies’ activities have had a devastating impact on the region’s environ-
ment.2” Oil spills, gas flaring, and deforestation have stripped the land of its environmental resources, destroying the
subsistence farming and fishing based economy of the Ogoni. Nigerian Government and Shell Corporation was
engaged in egregious human rights abuses and violations of the Ogoni people, resulting in forcibly displaced commu-
nities, destruction of homes and looting property, physical injuries, and extrajudicial killings of community members.28

Ken Saro-Wiwa, founding member and president of the Movement for the Survival of the Ogoni People
(MOSOP) brought worldwide attention to the human rights violations committed against the Ogoni through inter-
national campaigning and his poignant writing.2° He was nominated for a Nobel Prize and awarded the Right Liveli-
hood Award and the Goldman Prize for his environmental and human rights activism. In response to growing Ogoni
opposition, Shell, and the Nigerian government coordinated a public relations campaign to discredit the movement,
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falsely attributing airplane hijackings, kidnapping and other acts of violence to Ken Saro-Wiwa and MOSOP. Shell
was involved in the development of the strategy that resulted in the unlawful execution of the Ogoni Nine.

On March 14, 1996, by the Social and Economic Rights Action Committee (SERAC) of Nigeria and The Cen-
ter for Economic and Social Rights (CESR) on behalf of the people of Ogoniland brought thecase to African Com-
mission.3? They alleged that the state of Nigeria was in violation of a series of articles of the African Charter on
Human and Peoples Rights. The Commission found Shell liable for its negligence operations, resulting in environ-
mental degradation, which in turn led to community dispossession of their lands affecting their livelihoods. The
Commission also found that community members were vulnerable to health risks and complications because ofland
contamination from Shell’s activities.

In the same year, one more case was brought under the Alien Tort Statute and Torture Victim Protection Act
by Center for Constitutional Rights (CCR), Earth Rights International (ERI), and other human rights attorneys to the
United States District Court for the Southern District of New York.3! On the eve of the trial, the lawsuits were settled
for $15.5 millionin damages.

After that, Shell launched a public relations campaign to repair its negative image among customers and
investors in western countries. It re-introduced itself as a company with human rights, social responsibility, and sus-
tainable development at the core of its values and practices. Shell has been closely involved in the Global Compactin
2007. It worked together with Dutch network in a “Business & Human Rights Initiative”. This initiative was aimed
to support and implement “Protect, Respect and Remedy”” Framework.

However, in 2008 and 2009 Shell continued to demonstrate that it has failed to learn valuable lessons. There
were several pipeline spills which led to environmental damages and human rights violations. The 40,000 residents
of the Bodo Community primarily relied on fishing and their way of life and source of livelihoods has been
destroyed for years to come.32 Finally, six years after two oil spills destroyed thousands of livelihoods in the Bodo
area in southeast Nigeria, Shell has agreed to $84 million settlement with residents of the Bodo community in the
Niger Delta for two oil spills.33

This case shows how not respecting human rights can harm company’s reputation and brand image. Human
rights abuses lowered Shell’s employee morale, restricted access to equity capital markets as a result of concerns of
Social Responsible Investors, and led to strikes. From a cost perspective, abusing human rights increased withdrawal
of financing, litigation, and project financing costs.

An important lesson for Shell was that corporate engagement must set out clear company value statements
(e.g. business principles, code of conduct) with unambiguous deliverables. These statements should work and
explicit respect for human rights and endorses values such as integrity, honesty, and respect for people. This values
should be strikingly similar to UN “Protect, Respect and Remedy” Framework.

2/ Case Tullow Oil in Kenya

Tullow Oil is a multinational oil and gas exploration company headquartered in London, with commercial oil
basins in Ghana, Uganda, and Kenya.34 In October 2013, Tullow had to temporarily suspend drilling operations on
two blocks in northwest Kenya, following local community demonstrations, including a break-in at one of the
sites.35 The local Turkana people demanded more employment and voiced concerns over the company’s use of out-
side staff and contractors.36 Tullow’s deputy general manager Sid Black said at the time: “the amount of financial
losses we have due to the suspension of our work [...] is quite substantial” .37

After these events, the company provided an immediate public response.38 It emphasized the importance of rela-
tionships with local communities and explained that it employed more than 800 local people out of its total of 1,400
employees. Tullow held dialogues with local community leaders, as well as the regional and national government.
The company subsequently signed a Memorandum of Understanding with the Kenyan government to establish a safe,
secure and sustainable environment in Turkana County supportive of petroleum operations.3® The government agreed
to provide enhanced security to the company, while Tullow agreed to ensure that the Turkana communities would be
consulted throughout and benefit from the operations. Because of this, the company has increased social investment,
trained locals, and now reserves part of the tenders for locals, including women and young people.40

Tullow Oilexplained not only how it responded to the incident and investigated the issues that led up to the
work stoppage but also spoke about the lessons that had been learned. TullowOil reported that it had missed key sig-
nals ahead of the event, which could have helped prevent the incident. After the incident, TullowOilmodified numer-
ous aspects of its operations in Kenya. For instance, the company has established local field offices staffed by local
Turkana people, which serve as points of contact for the local communities to access information and register grie-
vances or concerns. In total, the community stakeholder engagement team in Kenya was increased to 36 staff. Tul-
low Oil and its partners have invested over $ 2.73 million in social projects in Kenya, including sponsorship of
Kenyan scholars on the Tullow Group Scholarship Scheme. This budget has almost doubled for 2014.

This case shows how the company could repair its reputation using “Protect, Respect and Remedy” Frame-
work.4! Local problems often ask for local solutions, especially where it concerns the rights of communities and
workers. Tullow Oil integrates grievance mechanism in stakeholder management which added asubstantial level of
accountability to the company.

3/ Case of Sakhalin Energy in Russia

Sakhalin Energy Investment Company Ltd. (SEIC) is developing the Piltun-Astokhskoye oil field and the
Lunskoye gas field off the north-eastern coast of Sakhalin. Its activities include production, transportation, process-
ing, and marketing of oil and natural gas.42
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According to the SwedWatch ReportSEIC has dumped dredging material in the middle of a biologically sen-
sitive bay, let out drilling waste in the sea, caused environmental damage by trench crossing of pipelines in rivers
during the spawning season and gone through with installing the concrete basements of a platform very close to the
only known feeding area of the threatenedWestern Pacific Gray Whale.4> Moreover, SEIC together with other lead-
ing oil and gas operators took indigenous peoples land over by the construction of the pipelines, made storage of
pipes on their graveyards.

In January 2005, the indigenous peoples organized a protest directed towards the main oil operators in the Nog-
liki region: Shell, Exxon, Rosneft and SEIC (shareholders include: OAO Gazprom, Shell, Mitsui, Mitsubishi). The
protests got a lot of attention both locally and internationally.

After that, in 2006, SEIC started consultation with the four indigenous groups — (Nivkhi, Uilta, Evenki, and
Nanai). It led to adoption Sakhalin Indigenous Minorities Development Plan (SIMDP) which seeks to mitigate neg-
ative project impacts and to share project benefits.44 Designing and implementing the SIMDP, including a Grievance
Procedure, was done in consultation with the indigenous peoples.45 SIMDP Grievance Procedure includes six stages:
receipt of grievance; assessment, registration and assignment of the responsible person; acknowledgment of griev-
ance receipt; investigation and settlement; close-out; and reporting and monitoring.46 A special committee of only
indigenous representatives, elected during public meetings, makes decisions regarding how SIMDP funds are used.4
SEIC will allocate $312,000 annually for five years (2011-2015) for the purpose of implementation of projects
under the Second Five-Year Development Plan.48

SEIC also paid attention to the preservation of indigenous languages and culture.4* Some of the projects includ-
ed: publication of the first ABC book of the Uilta language; a series of books published, including the Tales of the
Northern Country for the Children of Sakhalin in Nivkh and Russian and a Cultural Heritage of the Peoples of the
Russian Far East series; production of Quiet Songs of Ancestors with Nivkh folk songs; a number of language books
and dictionaries have been developed and published in native languages including Uilta, Nivkh, and Russian. A sep-
arate joint project on Sakhalin Energy and the Russian Office of the UN High Commissioner for Human Rights is
publishing the UN Universal Declaration of Human Rights and the UN Declaration on the Rights of Indigenous
Peoples in Sakhalin Indigenous languages.50

In 2009 SEIC joined UN Global Compact and agreed to follow its ten fundamental principles in the field of
human rights, labor relations, environmental protection, and anti-corruption.’! Moreover, the company respects and
recognizes human rights set out in the following documents: UN Universal Declaration of Human Rights; Basic con-
ventions of the International Labor Organization; UN Guiding Principles on Business and Human Rights; Principles
of the UN Global Compact; Guidance on Social Responsibility, ISO 26000; and Voluntary Principles on Security
and Human Rights.52 SEIC received the main award in the all-Russian Corporate Philanthropy Leaders contest in
nomination The Best Program for Corporate Philanthropy Policy and Company’s Social Investments Principles.*

This case shows the importance for the companies to adopt responsible business practices based on “Protect,
Respect and Remedy” Framework.54 It will avoid damage to the company, increase access to investment and capital,
improve relations with stakeholders, and contribute to indigenous people through social investment programs.

4. RECOMMENDATIONS

Company stakeholders, ranging from employees and customers to investors and governments, expect and
demand that companies either in the extractive or agriculture sector will integrate human rights into their business
practices. Based on UN Guiding Principles on Business and Human Rights and lessons learned from implementation
“Protect, Respect and Remedy” Framework in the extractive sector there are some main guidance points of its imple-
mentation in agribusiness:

1/ Responsible business practices

Mere compliance with the law does not always guarantee smooth operations for companies.5> That is why
agribusiness should use a pro-active approach and integrate human rights into their business practices based on “Pro-
tect, Respect and Remedy” Framework, Universal Declaration of Human Rights and the main instruments through
which it has been codified: the International Covenant on Civil and Political Rights and the International Covenant
on Economic, Social and Cultural Rights), coupled with the principles concerning fundamental rights in the eight
ILO core conventions as set out in the Declaration on Fundamental Principles and Rights at Work.56

2/ Clear company value statements

Corporate engagement must set out clear company value statements (e.g. business principles, code of conduct)
with unambiguous deliverables. These statements may state explicit respect for human rights and/or endorse values
such as “integrity,” “honesty,” “decency,” "respect for people,” which are strikingly similar to the values embedded
in the human rights framework, including “Dignity,” “equality” and “respect.” These values should be remarkably
similar to UN “Protect, Respect and Remedy” Framework.57

3/ Grievance Mechanism

Grievance mechanism has a lot of benefits for the agribusiness. It sets things right when abuse has occurred.
Moreover, it serves as an early warning system. Grievance mechanism creates a positive attitude with company
stakeholders. This, in turn, may give the company the benefit of the doubt when an accident or other disaster strikes
out of the enterprise’s control. Local problems often ask for local solutions, particularly when it concerns the rights
of indigenous people, communities, and workers. It is recommendable for agribusiness to integrate grievance me-
chanism in stakeholder management which may add substantial level of accountability to the company.

4/ Due Diligence
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The appropriate corporate response to manage the risk of infringing the rights of other is to do human rights
due diligence.58 There are several core suggestions for implementing human rights due diligence. First, human rights
risks should not be weighed according to the employee risks and not just to the company. Second, agribusiness can-
not compensate human rights abuses by building medical centers or schools. It could be a part of community rela-
tions initiative improvement. Agribusiness should keep a human rights responsibility baseline wherever it ope-
rates.5® Third, agribusiness should demonstrate that it respects human rights through the companies’ impacts and
efforts to address potential human rights violations.

5/ Transparency

Agribusiness should betransparent through open dialogue with stakeholders, communities; provide opportuni-
ties to interact with the company; and complaints mechanisms.5® “Because the main purpose of human rights due
diligence is enabling companies to demonstrate that they respect rights, a measure of transparency and accessibility
to stakeholders will be required”.6!

CONCLUSION

Agribusiness, regarding fatalities, injuries, and work-related illhealth, is one of the three most hazardous sec-
tors of activity (along with construction and mining).62 It remains a challenge to embed “Protect, Respect, and Rem-
edy” Framework in its day-to-day operations.63

There is a hope that lessons from the UN Guiding Principles on Business and Human Rights implementation
in extractive sector will help agribusiness and its investors to understand better how enhanced engagement and open
dialogue can make a significant contribution to the people and company.

Responsible business practices, clear company value statements, grievance mechanism, due diligence, and
transparency are main guidance points of UN Guiding Principles on Business and Human Rights implementation in
agribusiness. It may help to avoid damage to the agribusiness, increase access to investment and capital, improve
relations with stakeholders, and contribute to indigenous people through social investment programs.
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Pe3rome

3aeyv B. A. Imnaementania Kepisunx npunnunis OOH niono nuranps nignpueMHUIIBLKOI Aif/ILHOCTI Ta IPAB JIIOAMHU B
arpapHoMy CeKTOpi 3 ypaxyBaHHSIM J0cBiny ixX iMmiieMeHnTanii y BUTo0OyBHOMY CeKTOpi.

V crarTi BUCBITICH]I NOpPYIICHHS MpaB JIIOAHHU B arpapHOMy Ta BUI0OyBHOMY cekTopi. [IpoaHarizoBaHO pe3ynbTaTd BIPOBaJ-
seHHs KepiBanx npuanumise OOH 3 nuTaHs miAnpHEMHUIBKOI AISUIBHOCTI y BHA0OYBHOMY cekTopi. JlociimkeHo BaxauBicTs Kepis-
Hux npuniunie OOH 3 nutaHp MiAMPUEMHUALBKOT JisTIBHOCTI Ta mpas JTroauay. HagaHo pexomenaanil oo X BIpoBaKEHHS B arpap-
HOMY CEKTOpI.

KorouoBi ciroBa: npasa jronyHy, opymeHHs npas ronunau, Kepisui npuanunmu OOH 3 nutaHp miApueEMHAIBKOT TisTTBHOCTL
Ta IpaB JIIOAUHH, arpapHUil CEKTOP, BUAOOYBHUH CEKTOP.

Pe3ome

3aey B. A. Amnnementanusa Pykopogsmux npunuunos OOH no BompocamM npeAnpHHHMATENbCKOH JeATe1bHOCTH U
NPAaB 4YeJ0BeKa B arPAPHOM CEKTOpe ¢ Y4eTOM ONbITA HX HMILJIEMEHTAIHHU 100bIBAIOLIEM CEKTOpe.

B crarbe 0003HaYeHBI HApYIIEHUS MTPaB YeJIOBEKa B arpapHOM U Jo0bIBatomeM cekrope. [lpoananu3upoBaHbl pe3ynbTaThl BHEI-
penus PyxoBomsinux npuanumnos OOH 1o BonpocaM npeAnpHHNMATENBECKON eI TeIbHOCTH 1 IIPaB YeJIOBEKa B JOOBIBAIOIIEM CEKTOPE.
HUccnenosano Baxnocts Pykoponsamux npuanunos OOH no BonpocaM npeanpuHUMAaTeIbCKOR JeITeIbHOCTH U IIPaB YenoBeka. JlaHbl
pPEKOMEHIAINH 110 UX BHEAPEHHIO B arpapHOM CEKTOPE.

KiroueBbie cii0Ba: mmpaBa 4enoBeKa, HapyLICHHs NIpaB yelloBeka, Pykosomsmue npunnunsl OOH no Bonpocam mpeanpuHuMa-
TENILCKOH JIeSITEILHOCTH 1 TIPaB YeI0BeKa, arpapHbIil CeKTOp, oOBIBarOMuil CeKTOp.

Summary

Zayets V. Implementation of the UN Guiding Principles on business and human rights in agribusiness with respect to les-
sons in the extractive sector.
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CtyoeHTCbKa TpubyHa

The following article defines the human rights violations in agribusiness and extractive sector. It analyses results from the imple-
mentation of the UN Guiding Principles on Business and Human Rights in the extractive sector. The article highlights the importance
of UN Guiding Principles on Business and Human Rights in agribusiness and provides recommendations for its implementation.

Key words: human rights, human rights’ violations, UN Guiding Principles on Business and Human Rights, agribusiness, extrac-
tive sector.

YK 347.961:347.79 (477)
K. M. KN PUYEHKO

KpucmuHa MakcumieHa Kupu4eHko, cmydeHmKa
mazicmpamypu Kuigcbko2o HauioHarnbH020 yHieepcu-
memy imeHi Tapaca Llleg4eHka

OESAKI NPOBNIEMHI ACNEKTU BUMHEHHA MOPCbBKOI'O MPOTECTY B YKPAIHI

3akonoM Ykpainu «IIpo HOTapiat» y cT. 24 nependadero 22 BUAW HOTapiaIbHUX JiH, SIKi BUMHSIOTHCS HOTa-
piycamu YKpaiHu, cepel SKUX 1 BAMHEHHS MOPCHKHX TPOTECTIB!.

OmHax npH JOCIIDKEHH] BiJOMOCTEH PO BUMHEHHS HOTapiycaMu YKpaiHU Takol HoTapiainbHOi i1 BUSBHIIOCE,
o iHgopMarii 3 HHOro MUTAHHS Malbke HEMaE.

Crnix 3ayBakuTH, 10 came 3i CKJIAJICHHS CYJHOBHX IariepiB Ta TOPTOBEJBHHUX YIOll MOXKHA BiJpaxOBYBaTH
3apOKCHHS HoTapiaTty — B PuMi Taky QyHKIIFO 31 3pOCTaHHSIM LIUBLJIBHOIO 000POTY MMOYajIk BUKOHYBaTH Ta0eio-
HH, SIKHX T10 NIPABY BBAKAIOTH 3a9MHATCIISIMU Cy4aCHOTO HOTapiary?.

BpaxoBytoun nepcrieKTuBy BiPODKCHHS YKPAHCBKOTO TOProBOro ¢uioTy, KM Hapasi repefyBae He B Haii-
KpaIoMy CTaHi, IOLTHHO Oyio O MPUBECTH JI0 JIafy 1 3aKOHOIABCTBO, SIKE PETYIIIOE BANHEHHS! MOPCHKUX MPOTECTIB,
aJbKe 1Ie CTIpaBa He OIHOTIO JIHS, OJHAK CBOTO Yacy MOXKE CTaTH B TIPHTO/I.

3araiom, HalOBHEHHS Ta BIOCKOHAJICHHS KOKHOTO BHIY JiH, SIKI BUMHSIE HOTApiyC, CIIPUATHME PO3BUTKY
HOTapiary B YKpaiHi B IIJIOMY, ITiIBUIICHHIO KyJIETYPH TIpaBa Ta SKOCTI TOCIIYT, IO HAaBaTUMYThCsI HOTapiycaMu
IpoMaJIsTHaM.

IIuraHHs BANHCHHS HOTapiycaMu MOPCBHKOIO NPOTECTY B PI3HUX HOTO acriekrax BHCBiTIOBanocs C. 1. Oyp-
COO y CTarTi «B4MHEHHs MOPCBKIX POTECTIB: MaTepialibHa IPUPOJa Ta HOTaplaJILHa npouexypa», H. B. IinseBoro
y crarti «[IponecyansHuii NOpsIOK CKIIAICHHS HOTapiycOM aKTa PO MOPCHKHI IIPOTECT, a TAKOXK TAKMMH HAayKOB-
My, sk B. B. bapankosa, B. B. Komapos, O. M. Kpumrrona, JI. K. Pagziesceka, C. I [aciunuk, B. B. Jlynp.

Jaxa CTarTs NPUCBSYCHA OKPECICHHIO MIEBHOTO KOJia NIPOOJIEMATHKY, Ha SIKy CIIiJl 3BEPHYTH yBary B po3pisi
HOTapiaJIbHOTO [POBAKCHHSI [PU BAMHEHHI MOPCBKOTO NIPOTECTY, 30KPEMa, JOLIBHOCTI OISy HOTapiycoM 00’ €k-
TIB MaTepiajbHOIO CBITYy Ta MicLd Mozil (CyaHa, JIFOKY), CTaTyCy CBLAKIB, SIKMX Ma€ JAONUTaTH HOTapiyc [Vl CKia-
JICHHS aKTa PO MOPCHKHH MPOTECT.

Mera cTaTTi — BUOKpEMIICHHSI 1 XapaKTepUCTHKA BHIIIE3a3HaYCHIX MPOOIIEM Ta aHali3 POMO3ULIiH IS iX BUPi-
LICHHS.

Haiimepimie cimif 3ayBayKUTH, 110 3aKOH HE PO3KPUBAE TTOHATTS TOMII, ¥ 3B SI3Ky 3 SIKOIO MOKe OyTH 3asBIICHO
MOPCBKUM TTPOTECT.

3akoHoM Ykpainu «lIpo HoTapiar» BH3HA4YEHO, IO HOTAPiyC MpUAMaE 3asBy KariTaHa CyJHA PO MOPCHKUI
MPOTECT, SIKIIO B TIEPioJ1 IUTaBaHHs a00 CTOSHKH CyIHA MaJla Miclie TOfis, 1110 MOJKE CTaTH IiICTaBOO ISl TIpe. SB-
JIeHHs] 110 CYTTHOBJIACHHKA MaiHOBUX BUMOT?. AHAJIOr1YHE TOJIOXKEHHS MIiCTUTBCS 1 B [TaBi 18 Ilopsaky BUMHEHHS
HOTapiaJIbHUX [l HOTapiycamu YKpa1HH4 Y nonoxeHHsix cT. 341 Konekcy ToproBebHOro MOpEIUIaBcTBa YKpaiHu
JIOZIA€ThCs, 1O 3asBa PO MOPCHKUI MPOTECT POOUTHCS 3 METOKO 3a0C3MEICHHST 10KA3IB [UIsl 3aXUCTY IPaB 1 3aKOH-
HUX 1HTEpECIB CyIHOBJIACHUKIBS.

H. B. IbeBa 3a3Havae, 1010 MOZISIMH, 4epes SIKi Ha PAKTHL MOXe Oy TH 3asBICHO MOPCBKHI IPOTECT, € HACaM-
nepes Mopii, sii MaroTh XapakTep HerepeOopHoi cuti ((opc-Makopy), a00 BUHUKHEHHS HEOE3IEeKH 1 Herepeabade-
HHUX BHUINAJKiB Ha MOpi (yparaH, IITOpPM, 3iTKHEHHS 3 aiicOepramu, IJIaBalOuMMH MPeIMETaMH, MIOKeXKa Ha CyIHi
TOILIO), 1HII MMOAIT, MOB’s3aHi 31 crenn(iKOI0 MOPEIUIABCTBA 1 SIKi MOXKYTh CTATH MPHYMHOIO MOIIKO/KEHHS CyIHa i
BaHTAXy Ta 3aBIaTH 3HAYHUX 30MTKIB.

30uTKaMu, SIKi MOKYTh BUHHKHYTH BHACHIIOK TIOMINA TAKOTO XapaKTepy, MOXKyTh OyTH: IIIKO/IA, 3aII0isTHA BaH-
TaXy, CAaMOMY CY/IHY, MaifHy TPeTix oci0, siki Ha MOMEHT TOLii He 3HAXONMIINCS Ha CY/IHI, XUTTIO Ta 310pOB’t0 0Ci0
(WICHIB eKiNaxy, HacaxupiB)e.

ToGTo0, pomb HOTapiyca NpH BYMHEHHI MOPCHKOTO MPOTECTY 3BOJUTHCS /0 3a0C3MEUCHHs [0KA3iB, Ha SIKI B
MOJAJIBLIOMY 3MOYKE ITOCHIIATHCS CYAHOBIIACHUK TIPY 3aXHCTi CBOIX IPaB Ta sIKi HaJaILyTh HOMY 3MOTY YOE3MeUUTH
cebe BiJT TIPETeH31H TpeTiX 0ci0 3a HeHAJIS)KHE BUKOHAHHS 3000B’13aHb 1 BUMOT IIIOJI0 KOMITCHCAITIT TITKOIH.

3abe3nedeHHsI JOKa3iB HOTapiyCOM 3MIHCHIOETHCS Y BHIVISII CTBOPEHHS MMCEMOBHX JIOKYMEHTIB, 30KpeMa, B
JIAHOMY BUIIQJIKy, aKTa [P0 MOPCHKUM IIPOTECT.
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