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Climate change means a ‘change of climate which is attributed directly or indirectly to human activity that
alters the composition of the global atmosphere and which is in addition to natural climate variability observed over
comparable time periods’!.

Climate change not only alters the composition of the global atmosphere: it brings changes to certain estab-
lished patterns of general international law, such as responsibility, sovereignty and jurisdiction. Climate change
causes legal disruption in that it has led to the creation of new legal regimes at all levels of government?.

As Phillip Sands puts it, ‘climate change transcends the classical structure of an international legal order that
divides our planet into territorially defined areas over which States are said to have sovereignty’3. Strong influence and
considerable participation of private corporations and individuals in environment and climate change related matters, the
recognition of their respective rights, duties and responsibility (liability), gradually erode the territorial borders between
states. These factors along with physical influence of climate change on the state territories lead to changes in traditional
perceptions of sovereignty, jurisdiction and responsibility. The aim of this article is to analyze such changes and respon-
ses thereto. Indeed, policy-makers need to build synergies at the transnational levels, since ‘it is inherent in the nature of
climate change that responses will be multi-scalar and multi-jurisdictional, raising profound issues of governance’.

The issue of international climate change regime was studied by the following foreign scholars: S. A. Khan,
R. Rayfuse, Sh V. Scott, W. Boyd, H. van Asselt, F. Sindico, M. A. Mehling, K. W. Abbott, Th. Etty, V. Heyvaert,
C. Carlarne, D. Farber, J. Scott, E. Fisher, E. Scotford, E. Barritt, L. Rajamani, A. Huggins, M. S. Karim and many
others. The study of the impact of climate change on the notions of responsibility, sovereignty and jurisdiction has
recently become the subject of special attention of such scholars as S. Willcox, E. Doig, A. Boyle, M. Mason,
P. G. Ferreira, E. Fisher, E. Scotford, E. Barritt, B. Ohdedar, J. M. Smith, M. W. Allen, Ch. A. Craig, etc. However,
recent trends in international climate change regime require an individual research.

As polar ice melts and sea level rises as a result of climate change, low-lying small island states face the danger
of disappearance from the political map of the world and total loss of sovereignty. There is a risk of lacunae in solv-
ing a number of issues arising in respect of such small island states. Responsibilities of such states towards their cit-
izens, their treaties, national debt, diplomatic posts, economic exclusion zone, and so forth — all of which would typ-
ically be assumed by the successor state(s) — risk falling into a legal vacuum: in this context, the existing interna-
tional law on state extinction, understood in terms of succession, is therefore not particularly helpful in this cases.
National borders of a territory, which is one of the necessary attributes of statehood, may become irrelevant in deter-
mining its sovereignty and jurisdiction, thus, demanding new modes of political governance.

The governments of such states as Tuvalu, Kiribati and the Maldives have elaborated different options for tack-
ling the impacts of climate change on their sovereignty. First, they engaged in talks with other states to secure the
relocation of their population, should the need arises. Second, artificial islands have been proposed as a means of
transferring the territory — and the accompanying rights of possessing territory — both of which island states will lose
when the sea level rises (e.g. an artificial island of the Maldives Hulhumalé)?. Third, there are various legal pathways
to acquire land, such as cession, purchasing land, or acquiring land as a gift8. Fourth, there is a proposal to recognize
a new category of a state — a ‘deterritorialized state’, which cannot exercise its sovereignty over the new land, but
can represent a state at the international arena as well as in relations with a host state(s)?. Still, these projects are not
able to settle all the challenges posed before sovereignty of low-lying small island states to the full extent possible,
since some problems remain unresolved, for example, a lot of them depend on the political will of the host state, not
to mention the need in considerable monetary resources.
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The climate change forces to revisit the notions of jurisdiction and responsibility. For example, traditional
international human rights treaties generally require state parties to secure relevant rights and freedoms for everyone
within their own territories or subject to their jurisdiction!?. Today, ‘[bluilding on the general obligations on, and
between, states to prevent transboundary environmental harm, a pragmatist perspective widens out this space to
include obligations to extraterritorial affected publics’!!.

Responsibility of a state for transboundary pollution of the territory of another state is properly addressed by
international law at an interstate level, but not at the level of human rights law!2. There are gaps when it comes to
the application of human rights protection regime to trigger the responsibility of a state for the violation of human
rights by inflicting transboundary damage, including damage in the result of the climate change. Alan Boyle sug-
gests that ‘it is entirely plausible to conclude that the victims of transboundary pollution fall within the ‘jurisdiction’
of the polluting state — in the most straightforward sense of legal jurisdiction’!3.

The jurisdiction of national courts to hear cases involving transboundary harm to extraterritorial plaintiffs is
recognized in private international law and in environmental liability conventions!4. Such opportunities, based on
the principle of non-discrimination in access to justice and participation in environmental impact assessment, are
also envisaged by several UNECE conventions which list some human activities contributing to climate change,
namely the Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters (1998) (Art. 9(3)) and the Espoo Convention on Environmental Impact Assess-
ment in a Transboundary Context (Art. 2(6)). Due to the definition of ‘impact’ in Article 1 of the Espoo Convention,
list of activities provided in Appendix I of the Espoo Convention and Annex I of the Aarhus Convention, we may
conclude that victims of extraterritorial damage inflicted by ‘climate change’ activities may reckon on the availabil-
ity of a respondent state’s national remedies irrespective of their citizenship, nationality or domicile and, in the case
of a legal person, without discrimination as to where it has its registered seat or an effective center of its activities
(Article 9(3) of the Aarhus Convention). Nevertheless, some problems seem to remain unresolved, for example, the
establishment of obvious cause-effect relationships between activities under one or more states jurisdiction con-
tributing to climate change and individual damage suffered by transboundary claimants.

The Urgenda case is usually recalled when it comes to illustration of how climate change impacts state respon-
sibility. On 24 June 2015, the Hague District Court rendered the decision in the case of Urgenda v. Government of
the Netherlands (Ministry of Infrastructure and the Environment) establishing that, in order to meet its standard duty
of care towards the plaintiffs (the Urgenda Foundation, represents current and future generations of Dutch citizens
threatened by the risks of the climate change), the Dutch government was ordered to ‘limit the joint volume of Dutch
annual GHG emissions, or have them limited, so that this volume will have reduced by at least 2540 % at the end
of 2020 compared to the level of year 1990’15. The judgment marks the first occasion on which a national court
expressly used the international environmental legal principle of common but differentiated responsibilities as a
complementary tool to interpret the scope of a state’s climate obligations under domestic law!6, the standard of the
duty of care and, respectively, its responsibility.

Notwithstanding the fact that practical application of state responsibility and human rights mechanisms for cli-
mate change-induced damage is rather problematic, the increasing amount of adjudication in national courts indi-
cates transnationalizing character of climate change regime. The ‘legally disruptive nature’ of climate change, man-
ifested in the highly polycentric, uncertain, socio-politically charged and dynamic nature of the climate change chal-
lenging legal orders and adjudication, is demonstrated by the fact that climate change generates disputes, specifically
legal disputes in different jurisdictions leading to responsibility of states. From 2013 to early 2015, there were over
394 cases relating in some way or another to climate change in the UK, US, Australia and Canada. All of them con-
sidered such jurisdictional and substantial matters as valid statutory interpretation, control of discretion, due process,
liability and state responsibility (for example, Massachusetts v. EPA, Friends of the Earth v. Minister of the Envi-
ronment and Governor in Council, R (People and Planet) v. HM Treasury, Native Village of Kivalina v. Exxon Mobil
Corporation, Connecticut v. American Electric Power, Utility Air Regulatory Group v. EPA, Taralga Landscape
Guardians v. Minister for Planning)!.

Some aspects of responsibility (liability) are not properly addressed in the climate change regime. For a state
to be responsible for a breach of an international obligation, there must be a causal nexus between the actions of a
state and damage, but climate change presents ‘a variety of impacts caused by a variety of actors and a variety of
actions’, thus, by its nature, it is impossible to link emissions of a specific country to specific damage!$. Although
Article 8 of the Paris Agreement (2015) recognizes the importance of averting, minimizing and addressing loss and
damage associated with the adverse effects of climate change and establishes Warsaw Mechanism (one of its tasks
is strengthening dialogue, coordination, coherence and synergies among relevant stakeholders!?), paragraph 52 of
the 2015 Conference of the Parties’ Decision stipulates that article 8 does not involve or provide a basis for any lia-
bility or compensation. This delicate question omitted by the United Nations Framework Convention on Climate
Change (1992), the Kyoto Protocol (1997) and the Paris Agreement, is yet to be decided.

Another urgent issue related to climate change and responsibility is the evolving concept of corporate climate
change responsibility, which is a new dimension of transnational climate change governance20. Climate change chal-
lenges present organizations (e.g., companies, corporations, nongovernmental organizations), communities, and cit-
izens with the need to redefine current views on corporate social responsibility from a voluntary luxury as being a
necessity2!. Corporate social responsibility is often used as an umbrella term that encompasses a range of ethical dis-
courses and practices including business ethics, corporate philanthropy, and corporate citizenship?2. Since change in
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the Earth’s climate and its adverse effects are ‘common concern of humankind’ as stated in the preamble of the UN
Framework Convention on Climate Change, it’s natural that not just states but also corporations, different organiza-
tions, communities and citizens must be responsible for preserving climate equilibrium and dealing with negative
consequences of anthropogenic activities on Earth climate.

In conclusion, we have to admit that the climate change challenges traditional understanding of sovereignty,
jurisdiction and responsibility, as it gradually erodes and blurs national borders of sovereign states and influences
inter-state relations. As polar ice melts and sea level rises as a result of climate change, low-lying small island states
face the danger of disappearance from the political map of the world and total loss of sovereignty. National borders
of a territory, which is one of the necessary attributes of statehood, may become irrelevant in determining its sover-
eignty and jurisdiction, thus, demanding new modes of political governance.

There are also gaps when it comes to the application of human rights protection regime to trigger the respon-
sibility of a state for the violation of human rights by inflicting transboundary damage, including damage in the
result of the climate change. Some other problems seem to remain unresolved, for example, the establishment of
obvious cause-effect relationships between activities under one or more states jurisdiction contributing to climate
change and individual damage suffered by transboundary claimants.

The ‘legally disruptive nature’ of climate change is demonstrated by the fact that climate change generates dis-
putes, specifically legal disputes in different jurisdictions leading to responsibility of states. The Urgenda case is a
vivid example of invoking state responsibility for climate change before the present and future generations. Another
urgent issue related to climate change and responsibility is the evolving concept of corporate climate change respon-
sibility. There are instances of lacunae in relevant regulatory regimes that have to be overcome by virtue of building
efficient integrated transnational models with the participation of different stake-holders including corporations, dif-
ferent organizations, communities and citizens.

I United Nations Framework Convention on Climate Change, 9 May 1992. — Available at: https://unfccc.int/resource/docs/convkp/
conveng.pdf

2 Fisher E., Scotford E. and Barritt E. The Legally Disruptive Nature of Climate Change // Modern Law Review. — 2017. —
Vol. 80, No. 2. — P. 173-201, P. 174.

3 Sands Ph. Climate Change and the Rule of Law: Adjudicating the Future in International Law // Journal of Environmental
Law. —2016. — Vol. 28. — P. 19-35, P. 22.

4 Etty Th., Heyvaert V., Carlarne C., Farber D., Lin J. and Scott J. Transnational Dimensions of Climate Governance // Transna-
tional Environmental Law. — 2012. — Vol. 1, No. 2. — P. 235-43, P. 235.

5 Willcox S. Climate Change and Atoll Island States: Pursuing a ‘Family Resemblance’ Account of Statehood // Leiden Journal
of International Law. — 2017. — Vol. 30. — P. 117-36, P. 120.

6 Doig E. What Possibilities and Obstacles Does International Law Present for Preserving the Sovereignty of Island States? //
Tilburg Law Review. — 2016. — Vol. 21. — P. 72-97, P. 72.

71bid. - P. 81.

8 Ibid. — P. 83.

9 Ibid. — P. 85, 90.

10 Boyle A. Human Rights or Environmental Rights? A Reassessment // Fordham Environmental Law Review. —2007. - Vol. 18. —
P. 471-511.

11 Mason M. Transnational Environmental Obligations: Locating New Spaces of Accountability in a Post-Westphalian Global
Order // Transactions of the Institute of British Geographers, New Series. — 2001. — Vol. 26, No. 4. — P. 407-29, P. 418.

12 Boyle A. Human Rights and the Environment: Where Next? // The European Journal of International Law. — 2012. — Vol. 23,
No. 3. — P. 613-42, P. 634.

13 Tbid. - P. 638.

14 Tbid.

15 Ferreira P. G. Common but Differentiated Responsibilities in the National Courts: Lessons from Urgenda v. the Netherlands //
Transnational Environmental Law. — 2016. — Vol. 5, No. 2. — P. 329-51, P. 330.

16 Tbid. — P. 331.

17 Fisher E., Scotford E. and Barritt E. — P. 182, 183-93.

18 Ohdedar B. Loss and Damage from the Impacts of Climate Change: A Framework for Implementation // Nordic Journal of
International Law. — 2016. — Vol. 85. — P. 1-36, P. 25-6.

19 Report of the Conference of the Parties on its twenty-second session, held in Marrakech from 7 to 18 November 2016, Adden-
dum, Part two: Action taken by the Conference of the Parties at its twenty-second session, FCCC/CP/2016/10/Add.1, 31 January 2017.

20 Smith J. M. Climate Change Justice and Corporate Responsibility // Journal of Energy and Natural Resources Law. — 2016. —
Vol. 34, No. 1. — P. 70-4.

21 Myria W. A. and Christopher A. C. Rethinking Corporate Social Responsibility in the Age of Climate Change: A Communica-
tion Perspective // International Journal of Corporate Social Responsibility. — 2016. — Vol. 1. - P. 1-11, P. 1.

22 Ibid. - P. 3.

Pe3rome

Meoseoecsea M. O. CyBepeHiTeT, OPUCAMKILIA Ta BiANOBiJaJbLHICT B epy 3MiHU KJIIMATY.

CrarTs NpUCBsYEHA aHANI3y ASSIKHX NPOOJIEMHUX MHUTaHb, HEPe AKMMH MOCTA€ MDKHAPOIHE MPaBO BHACIIIOK 3MiHH KIIIMary.
ABTOp 1OBOAUTD, IO 3MiHA KJIIMATy KUIA€ BUKIUKHU TPAJULIITHOMY PO3yMiHHIO CyBEpEHITETY, FOPUCIMKILI Ta BiAMOBi qaabHOCTI. BHac-
JIIOK 3MIHU KJTIMaTy Majli OCTpiBHI AepXaBU MOCTAIOTH IIepesl HeOe3MeKoI0 3HUKHEHHS 3 MOJITHYHOI KapTH CBITY Ta MOBHOI BTpaTH
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FaHbepos []. M. OcHoBHble NpuHLMNLI oBecneveHusi Npaea Ha oObeanHEHNE

CyBEpeHITeTy. ICHyIOTh IpOTaIMHH Y 3aCTOCYBaHHI MEXaHI3MIB 3aXHCTy MpaB JIIOMMHU IS peallizanii BiIIOBIIaIbHOCTI A€pXkKaBHU 32
3MIHH KJTiMaTy. 3ajHIIaloThCsl HeBUPIIICHUMH TMTAHHS BCTAHOBJICHHS MPUYMHHO-HACIIAKOBOTO 3B’SI3Ky MK IISUTBHICTIO OfHieT abo
JEKIJIBKOX JIepiKaB, IO CIpHsE 3MiHI KIIMaTy, Ta iHIUBIAyaJbHOIO IIKOJOIO0, CIIPHYMHEHOIO [T03MBa4YaM B MeXKaX IOPHCAMKINI iHIIO1
neprkaBd. CTpIMKiI KIIMaTHYHI 3MIHH CIPHSIOTH BUHHKHEHHIO YHCJICHHUX CIIOPIB, SIKI BUPINIYIOTHCS HAIIOHAIEHUMHE CyJJaMH Ta IpH-
3BOJATH JI0 BiJIMOBIAJbHOCTI IeprkaB. [HIIOI0 aKkTyaabHOK MPOOIEMOI0, OB SI3aHOIO 31 3MIHOIO KIIIMaTy, € pPO3BUTOK KOHIICIILIIT KOp-
TTOPATUBHOI BiAMOBITAIILHOCTI IIOAO 3MIHH KIIIMaTy.

Kuio4uoBi ci10Ba: cyBepeHiTeT, FOPHCAUKIIIS, BiIIOBIABHICTD, 3MiHa KIIIMary, MbKHApOIHE MpPaBo.

Pe3ome

Meogedesa M. A. CyBepeHHTeT, IOPUCIUKIHUS H OTBETCTBEHHOCTh B 3Py H3MeHEeHHs KJIUMara.

Crarbsl TIOCBSIIIEHAa aHAIN3Y HEKOTOPBIX IPOOIEMHBIX BOIPOCOB, Iepe]] KOTOPHIMH CTAJIKUBACTCS MEKTYHApOAHOE IIPaBO B
pe3yibTaTe U3MEHEHHs! KJIMMara. ABTOp JI0Ka3bIBaeT, YTO M3MEHEHHE KIIMMara OpocaeT BBI30BBI TPaJUIIHOHHOMY IIOHUMAHHIO CyBepe-
HHTETA, FOPUCIUKIIUY U OTBETCTBEHHOCTH. BeieicTBHe n3MEHEHNsI KIMMaTa Malible OCTPOBHBIE TOCYApCTBa CTOSAT MEPE] OACHOCTHIO
HCUYE3HOBEHHSI C IOJUTHUYECKON KapThl MHpa M IOJHOH IoTepu cyBepeHnTera. CymecTBYIOT MpoOessl B IPUMEHEHUH MEXaHH3MOB
3alUTHI [IPAB YEJIOBEKA Ul pealu3alliyd OTBETCTBEHHOCTHU rOCYapCcTBa 3a U3MEHEHUs KiuMmara. OcTaroTcs HEepElIEeHHBIMU BOIPOCHI
YCTaHOBJIEHHS TPUYMHHO-CIIEICTBEHHOMN CBSA3H MEXKy AEATENBHOCTBIO OJHOTO MM HECKOIBKHX TOCYJAapCTB, CIIOCOOCTBYIONIEH H3Me-
HEHHUIO KJIMMarTa, ¥ MHAUBUYJIbHEIM YIepOoM, IOHECEHHBIM UCTI[AMH B IIpeAeNax IPUCANKINN Jpyroro rocynapcrsa. CTpeMuTels-
HBIE N3MEHEHUSI KIIMMaTa CII0OCOOCTBYIOT BOSHIKHOBCHHIO MHOTOUHCIICHHBIX CIIOPOB, PEIIAEMBIX HAI[HOHAIBHBIMH CYJaMH U IIPUBOJIS-
IIMMH K OTBETCTBEHHOCTH rocyaapcTB. Jpyroi akTyaabHOH npoOneMol, cBA3aHHOH ¢ M3MEHEHHEM KJIMMara, SBJISIeTCS pa3BUTHE KOH-
LETIIH KOPIIOPaTUBHON OTBETCTBEHHOCTH B c(hepe M3MEHCHNS KIIMMara.

KiiroueBblie cj10Ba: CyBEepeHUTET, IOPUCAUKIINSA, OTBETCTBEHHOCTh, U3MCHEHHE KIIMMaTa, MEKAyHApOIHOE IPaBo.

Summary

Medvedieva M. Sovereignty, Jurisdiction and Responsibility in the Era of Climate Change.

The article is devoted to the analysis of some urgent issues international law faces in result of climate change. The author draws
to the conclusion that climate change challenges traditional understanding of sovereignty, jurisdiction and responsibility. As a result of
climate change, small island states face the danger of disappearance from the political map of the world and total loss of sovereignty.
There are also gaps when it comes to the application of human rights protection regime to trigger the responsibility of a state for the
climate change. Some other problems seem to remain unresolved, for example, the establishment of cause-effect relationships between
activities under one or more states jurisdiction contributing to climate change and individual damage suffered by transboundary
claimants. Climate change generates disputes, specifically legal disputes in different jurisdictions leading to responsibility of states.
Another urgent issue related to climate change is the evolving concept of corporate climate change responsibility.

Key words: sovereignty, jurisdiction, responsibility, climate change, international law.
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HawebiH Medxxud oany NaH6epoe, 0okmop ¢husoco-
guu 8 obnacmu npaea, npenodasamersib OPUOUYECKO-
20 ¢pakynbmema bakuHckoeo eocydapcmeeHHO20
yHUsepcumema

OCHOBHbIE NPUHUUINbI OBECIMNEYEHUA NPABA HA OBbEOUHEHUE

Kak m3BectHO, obecrieuenue npasa Ha 0ObeJMHEHIE BBICTYTIACT B KAYECTBE INIABHOTO YCIIOBUSI PA3BUTHSI TPaK-
JAHCKOTO 00IIEeCTBa U YKPEIUICHUS IPUHLIMIIOB JEMOKpaTHy B oOmiecTBe. boee BcecTopoHHEe paccMOTpPEHHE 3THX
NPHUHIUIIOB TIO3BOJISIET MMETh YETKOE MpecTaBlIeHne 00 obecriedeHn npaBa Ha 00beIMHEHNE U MTOHSTH OOLIyIO
CYTb NPUPO/IBI IPaBa HAa 00beAMHEHUE. [T 3TOT0 TaKke BXKHO PACCMOTPETh OCHOBHBIE MOMEHTHI IIpo0ieMbl 00ec-
TICYCHMSI TIPaB velsioBeka. [Ipex/ie Bcero Haio OTMETHTD, YTO B COBPEMEHHBIX IIPABOBBIX TOCYAAPCTBAX CYIECTBYET
OTIpeIIeTICHHAS TapaHTHs I 00SCIICUCHHMS TIpaB U OCHOBHBIX CBOOOI YEIOBEKA. A ITOJ] rapaHTHEH 0OecTiedeHIs
NpaB ¥ OCHOBHBIX CBOOOJT YeJIOBEKa MMOHUMAIOTCSl KOHKPETHBIE 1Al U YCIIOBUSI, HAIlpaBJIeHHbIC Ha o0eCIieueHUe
npaB ¥ CBOOO YENIOBEKA.

T'ocynapcTBeHHas rapaHTHs Ha o0ecliedyeHNe MPaBa HA 00beINHEeHNe

OrtMmeTHM, 9TO Ha COBPEMEHHOM 3Tarle TOCYAapCTBa MUPa, KOTOPBIE MPUCOSTUHUITICH K MK TyHAPOTHBIM KOH-
BEHITWSIM TI0 TIpaBaM 4eJloBeka, OepyT Ha cedsl ompeselicHHbIe 00s3aTeNbeTBa. Kak pa3 aTh 00s13aTelIbeTBa TOCY-
JIAPCTB CBUCTEIBCTBYIOT O CYIIECTBOBAHMM TapaHTUi Ha oOecriedeHue npaB W CBOOOJ 4denoBeka. KoHKpeTHO
MOXKEM CKa3aTh, YTO €CJIM FOCYAapCTBO JaeT TapaHTUIO Ha 00SCIIeUeHE NpaBa Ha O0ObEIMHEHNUE, 3TO CBA3aHO C 005~
3aTeIbCTBAMH TOTO TOCYIAPCTBA TI0 MEKITyHAPOIHBIM JToroBopam. [ocynapceTBa Takke OepyT Ha ceOst 00s3aTelTh-
CTBa IO PETHOHAITBLHBIM JIOTOBopamM!. ECTeCTBEHHO, BAYXKHO OTMETHUTB, YTO 00SI3aTENLCTBA HE MOTYT OBITh OJTHOCTO-
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