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Summary

Pyrtko M. Characteristic features of the development of the Austrian statehood (XVII-XVIII centuries).

The article analyzes characteristic features of the development of the Austrian state (XVII-XVIII). The peculiarities of the deve-
lopment of a centralized Austrian state during the study period. The author focuses on the fact that the XVII-XVIII century the Austrian
government has made considerable progress in nation building.
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I. 4. TKAYYK

leaHHa mumpieHa Tkayyk, Haykogul crigpobimHuK
HauioHansHoi akademii eHympiwHix cripas, 3006ysay
HauioHanbHoi akademii eHympiwHix cripas

CMNIBBIAHOLLUEHHA PENITI TA NPABA SIK ®OPM
PErynsuli cycniibHuMX BIGHOCUH

B yci wacu pedniris mocifana 4iibHE MICIe Y KHUTTI JFOACTBA. Byydu CBOEPITHOIO CBITOIVISIIHOK CHCTEMOTO,
10 BKITIOYAE CYCIUTLHO-MOpPAJIbHI YCTAHOBKH, PEJIiTisl BIUTMBAE HA CBIJIOMICTb JIFOJMHY, 11 )KUTTEBI IIJT1 Ta TIOBEIIH-
Ky B coIliyMi. 3 IbOTO IPUBOY HiMelbKuil (imocod [eresnp 3a3Ha4aB, 0 «B cCaMOMY TIOHSTTI PeNirii 3aKkiajcHe Te,
II0 BOHA € HE MPOCTO 3HAHHAM Ipo Oora, Mpo HOro sIKOCTI, HAIle BiJHOIICHHS 1 BiAHOLICHHS CBITY 70 HBOTO, a
TaKOXK HETJIIHHOCTI Hamoi AyIli, BOHA HE € MPOCTO iCTOPHYHE UM PO3CY/UIMBE 3HAHHS, B Hil 3alliKaBICHE Ceple,
BOHA Ma€ BIUIMB Ha HAIl OYYTTA Ta Ha BUSHAYEHHS HAILOI BOJI, 3aBAAKH i Hali 000B’A3KH 1 3aKOHN HAaOyBalOTh
BEJIMKOI CHIIH, OyIydH MPEACTABICHI HaM K 3aKOHH Oora...»!. ToMy, OKpiM CBITOIISIIHOT, KOMYHIKaTHBHOI, KOMIICH-
CaIliiHO1, JISTITHMYI0UOi Ta KOHCOJIITyr04O0i (1HTerpaliiHol), pesiris Takox MOXKe BUKOHYBATH PETYJISITUBHY (YHK-
1it0, & OTXKe, il He UyKe CIIBICHYBaHHS 3 TIPABOM.

Cepen 3apyOiKHUX Ta BITYM3HSIHUX HAYKOBIIB, SIKi TOCIIIKYBAIN CIIOPiIHEHY YH OMOCEPEIKOBAHO IIOB’ SI3aHY
TeMaTuKy, ciij Ha3BaT B. A. bauunina, P. A. ITanasna, J{. O. Bogka, C. I1. Pa6inoBuya, I. M. JIyuskoro, b. @. Umi-
ns, J. B. Jlyk’ssHoBa Ta iH. 3aciayroBylOTh Ha yBary aucepTauiiini gociimkennsa H. C. Yepnuk, M. M. Kocbmis,
T. M. ®enopeHko Tomio.

Jlo peniriiHO-IiHHICHOT MPOOJIEMAaTHKN 3BepPTAIUCS cydacHi ¢inocodu ta peniriesnasii: A. M. Konoguui,
B. €. €nencrkuit, JI. O. ®Gumunosuy, O. H. Caran, I1. JI. Spouskwii, A. B. ApictoBa, B. 1. JIyocekuii, A. O. bay-
meiictep, b. O. JIo6oBuk Ta iH.

Icnye mymka, 1o Ha cTajii MepPIIOBUHUKHEHHS MpaBa 3HAUHUH (MOXIIMBO, HalO1IbIIMIA) floro 0bcsar cTaHOB-
JSATHh HacaMIepes peririini HopMu. [lepeHeceHi y YHHHE MTPaBo MUISIXOM CAHKIIOHYBaHHS, BOHH CTalOTh O(iliiHU-
MH, OJICPIKYIOTh 3aXHUCT 3 00Ky neprkaBHOI Biramgu?. 3o0kpeMa, Jleionir i @rocrens ne Kymamk, mpoBOmsIH mapaieib
MIXK FOPUCTIPYICHITIER0 1 OOTOCIIOB’SIM, CTBEPIKYBAJIH, 110 NIPABO HAPOJMIIOCS HABITh HE 3 iel CIpaBeTMBOCTI, a
MPOCTO 3 peirii.

SIK iCTOPUYHO MEPBICHHUN CYCHINBHUHM PEryssToOp PeNiris CBOIM aBTOPHUTETOM 3aKpIIIIOE€ TEBHI MacImTaOn
JI03BOJICHOT a00 Heba)kaHOi AJIsi CYCHIIbCTBA MOBEIIHKY, HAJIAal0uM 1M XapakTepy HajekHoro. Ha 1ieit MoMeHT 3Bep-
HyB yBary mie I11. JI. MoHTeck e, BKa3yrodu, MO OCKUIFKU MEBHI BIIHOCHHH BBAXKAIUCS «HEUHCTHMUY 9 3a00pO-
HEHUMH 1 OJTHOYACHO OyJIM MOTPIOHI (MAEThCS MPO IITFOOHI CTOCYHKH), JTOBOAMIIOCS 3BEPTATHCS JIO PEJIirii, mood B
OJTHUX BHWITaJKaX IX Y3aKOHWTH, a B iHIIMX — 3amepeuntd. Ha nymky f. M. MarasuHepa, ycsi Maca HaJICKHOT
(y ToMy 4HCITi IPaBOBOT 3 Cy4acHOI TOYKH 30pY) MOBEIIHKA Y MEPBICHUX JepKaBax Maja peiiridiHe 3a0apBIicHHS.
Crparourich Ha O0KECTBEHHY Jeritumanito, biomis, Kopan, Topa, ABecra, iHIIII cakpaidbHi TEKCTH BCTAaHOBIIIOIOTH
OCHOBH PETYNIOBAaHHS 0COOMCTUX, MAHOBUX Ta iHIIHMX BIJHOCHH yCEepeauHi coliyMy. Bike micis yTBOpeHHs aep-
JKaBH 1 CHCTEMH MO3UTUBHOTO IIPaBa OCTAHHS TPUBAJIHN Yac MOIOBHIOETHCS HOPMATUBHUMHU KOHCTPYKIIISIMHU, IO
BH3PIIN y Haapax paOMHCHKOTO MpaBa B iyAai3Mi, KAHOHIYHOTO ab0 EPKOBHOTO MpaBa y XpUCTUSHCTBI. Lli HopMu
pPa3oM 3 «IIPABOBUMMY OJIOKAMH y CaKpajbHHUX TEKCTaX y JITeparypi ofepiKalii Ha3By «peEJriitHe mpaBo»4.

Sk 1 mpaBo, peririsi € BAXJIMBUM COITIAJILHAM PETYJIATOPOM ITOBEIIHKK HE JIMIIE OKPEMHUX 0COOMCTOCTEH, a i
MIMPOKUX HAPOTHHUX Mac, CIIPOMOYKHUX BU3HAYATH BEKTOP PO3BUTKY MOiil SIK B TOMY 200 iHIIIOMY PETiOHi Jep)KaBH,
Tak 1 Ha Bciit floro TepuTopii. IIpaBo mpucyTHe B HalOIIBII 3HAYYIUX Chepax CYCHIIBHOTO PeryatoBaHHs. BoxHo-
yac peiris MpoHU3y€e BECh CHEKTP JIOICHKUX BIAHOCHH Ta 3HAXOAMUTH CBOE BioOpakeHHs B mpasis. FOpuauuni
3aKOHU (DIKCYIOTh TUJIBKH 30BHIIIHIO CTOPOHY MTOBEAIHKH, OMHAK BOHH HE MOXYTh PET'YIIOBATH IIOMHCIIH, JOTIOMOTTH
B 1H/IMBIlyaJbHOMY CTPaXKIaHHIO, Ha/il, IOKAsTHHS — yce Te, 10 Mepeadavyae periridHi moyyTTs, mo MOB’s3aHe 3
BHYTPIIIHIM CBITOM JIFOAMHK®. MU TIOTO/Ky€EMOCs 3 TyMKkoro /. BoBka mmpo Te, 10 BiJICYTHICTB y CYCITITIBCTBI pelti-
riiiHoro abo €KBiBaJICHTHOTO PETYIIOBaHHS 3a3BHYail MPU3BOAUTH 10 PENATHBI3AIlT PETYIIOBAaHHS MOPAJIBHOTO 1
MPaBOBOTO Ta AEBANbBAIli] CyCHIIBHUX LIHHOCTEH. ABTOpP HABOJAUTH BAAIMN MPUKIAJ, J€ 1€ SICKPaBO BUPAXKEHO, a
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Teopis Ta icTopia gepxaBu i npaBa. ®inocodia npasa

came Bijomy GopMyiry oxHOro i3 repoi pomany @. M. Jloctoescrkoro «bparn Kapamazosm»: «Skmo bora Hemae,
TO yC€ JI03BOJICHOY .

IcTopis Hagana HaM Ge3I1iy CBiYEeHb Oe3M0CEePEeHBOr0 YK OMOCEPEIKOBAHOTO BUHUKHEHHS IpaBa 3 Peirii sk
Ha 3axoxai, Tak 1 Ha Cxoni. Binache, He Oyno *o0IHOI CHCTEMHU JaBHHOT'O MUCAHOTO IpaBa, sika He Mana O OKpeMHX
HOPM, 110 BUHUKJIM Ha OCHOBI PENITidHUX MpUIHCiBS. BinTak, MPUKIAIOM MOETHAHHS PEIrii Ta MpaBa € CUCTeMa
MYCYJIbMaHCHKOTO TIPaBa, 0COONMBICTh SKOTO TIOJIATAE B TOMY, III0 BOHO BUILTUBAE 3 PEIIITHHUX 3aKOHIB icJIaMy, 110
it moci popMye MOpanbHi MIHHOCTI Ta CBITONIAA Hapoxy KpaiH Cxomy. 3 yciX CBITOBHX pemnirii icmam HalOimbIme
OB’ A3aHUHU 3 IEPKABOIO Ta IIPABOM.

IHayi3M TakoX MICTUB CHUCTEMY MpaBWII, IO PEIJIAMEHTYBall BCE CYCHUIbHE JKUTTS, MPUIHCYBAIU TEBHHUMA
crioci6 xwurts. [ToBemiHka JaBHBOTO 1HIINIIS TUCSYOITTIMU PETYIOBAIACS PENriiHO-MOPAIbHUMU HaCTaHOBAMH,
110 iX 13 PO3BUTKOM KJIACOBHX BIJHOCHH TOCTYITIOBO BUTICHSUIM HOPMH TIpaBa, a B OLIBIIOCTI BUMAJIKIB 3pOCTAINACS
3 HUMK®. BO)KeCTBEHHI TIPUTTUCH JIJISL IHIYCIB MICTATBCS y BEax, POJb SKHX IOJIATAE HE B TOMY, 00 pEryJIrOBaTH
KOHKPETHI CyCITiIbHI BiTHOCHHH, a B 1I€0JIOTIYHOMY IIATPYHTI ISl CTBOPEHHS IHIINX JpKepen. KoHkpeTHi mpaBoBi
HOPMH, 110 BH3HAYAIOTh, SIK MIOBUHHA TTOBOJUTHUCS JIFOJUHA, MICTATHCS B CMPHTaX, SKi SBJISIFOTH COOO0 PENiriiiHi,
HAyKOBI il TPaBOBI TPAKTaTH OKPEMHUX aBTOPUTETHHUX YUCHHUX 1 CBAIEHHOCTY ) HUTeIiB. CMpUTH (Y TIEp. 31 CAHCKPUT-
CBKOT'O «3aBYEHE HallaM’ ATh») KOMEHTYIOTh BEJIH.

Oco0:11BO IOMITHO BIUTMHYJIA PEJIIris Ha 3aKOHOIAaBCTBO Kpaid CtaponaBuboro Cxony. Tak, eBpeiicbka mpaBo-
Ba CHCTEMa € HEPO3PHUBHOIO CKIIQJIOBOKO YACTHHOO 1y/aizMy — OJHI€T 3 HalJaBHIIMIUX peirii cBity. CimiJl 3a3HAYUTH,
10 €BpEHChKe MpaBo 1 mpaBo [3painto — 11e pi3Hi mpaBoBi cucTemu. [3pains He € TEOKPaTUYHOIO JISPIKABOKO, OJTHAK 1
MIOBHOTO BiAJIICHHS PENirii BiA JepikaBU B HbOMY TaKOX He icHyel?.

CriBBi{HOIICHHS €BPEHCHKOTO MpaBa if pesirii 3YMOBJIIOKOTCS JeKiabKoMa YnHHUKamH. [lo-niepie, crniabHUM
MOXO/KEHHSM 1 301roM JpKepen mpasa 1 Jukepen penirii. BiqnoBigHo 10 0CHOB €BpeiChKOT BipH KEPETIOM €Bpeii-
CBKOTO TIpaBa i pemnirii € boxxecTBeHHE 0KpOBEHHs. PerniriifHi yCTaHOBKH, 0 BU3HAYAIOTH CTABICHHS JIFOIMHU JI0
TBopIIsA, TOTPUMAHHS CYOOTH 1 CBSIT, 3aKOHH KOIIIEPHOCTI Ta 1HIII, € OTHOYACHO 1 TPABOBUMH HOPMAaMH, 1 peIIiriiiHu-
mu. [To-apyre, 3 €1HOCTI pemiriiiHuX i MpaBOBUX HOPM BUIUIMBAE CyBOPHIl 000B’SI30K €BpEst JOTPUMYBATHCS HE TiJIb-
KH CYyTO PENiriifHUX NMPUITUCIB, a i IOPUANIHUX 3aKOHIB 1yAai3My, OCKIJIBKH iX MOPYIICHHS — HE MEHII TSHKKHUN TPix.
[To-Tpere, mpaBo i peiris MoeJHaHI OAHIEI0 CHCTEMOIO TIPaBO3acTOCyBaHHs BCix HOopM. Ti cami opranu it ocobu,
K1 BUPILIYBaJIU MUTaHHA 100 PENIriiHUX BiIHOCHH, BUPIIIYBAIM i MUTaHHS, OB’ A3aHl 3 CyTO IPAaBOBUMH Bi-
HOCHHAMU — MaifHOBHMH CIIOpaMH, TPYIOBHMH BiTHOCHHAMH, KOH(ITIKTaMH MO0 KyMiBIIi i mpomaxky Tomo!!.

VY Teopii iynelchbKoro mpasa BiJCYTHE YiTKE PO3MEKYBaHHS MK IMOHATTAMH «3aKOH» 1 «HOpMay. Y Tammyi i
TpakTarax peliriiHUX MpaBO3HABIIIB HaBITh OKPEMi MpaBHIIa MOBEIIHKH, 110 MalOTh BokecTBEHHE MOXOIKEHHSI,
IMEHYIOTBCS «3aKOH». L{e OsICHIOEThCS MOKITUBICTIO BUBEJICHHS 3 OJ{HI€T 3aI0Bi/Ii, IIUISIXOM 1HTEpIpeTaiii, KiTbKoX
MIpaBUJI TIOBEIHKH. 3aM0Bi/Ib BUCTYIIAE SIK JIOT1YHA MOpaJibHA y3arajbHIoo4a ocHoBa. CITiBBIIHOLIEHHS 3aMOBii 1
BUBEICHUX 3 HEI HOBUX IMPAaBHUJI MOBEIIHKM CHPUHMAEThCA AK CHIBBIAHOLICHHS 3arajibHOro i okpemoro. Hopmu,
CTBOPIOBaHI TaKUM YHHOM, y MEPEKIagax qacTo MalOTh HAa3BYy «3aKOH»!2.

OCHOBHI TIpaBHJIa TIOBEJIHKU MICTATHCSI B €BperchKil biomii, mo Mae Ha3By « TaHax» (CKOpOUYSHHSI, IO MTO3HAa-
qae Bci Tpu rpynu KHUT — Topa, Heiim 1 KtyBim). €Bpeiicbka bi0umis cTana HaliO1IbII BILTABOBOO KHHUTOKO B 1CTOPIT
JIOZICTBA — 1 B iyAai3Mi, i y XpHUCTHSHCTBI il BBaKAIOTh OJHUM i3 CBOIX HalBaXIMBIilIMX pemiriiiHux Tekctis. Ii ixei
JSTIM B OCHOBY BCi€l 3aXiHOI IMBiTi3allii, a 32 TBEP/PKEHHSIM OKpPEMHUX Y4YeHHX, Y Topi HaBiTh 3aKJaJ€HO 3acaau
JUTSL PO3BUTKY KOHCTUTYLIOHATI3MY.

[IpuKkitagom meperieTeHHs pasa i pedirii Oymuta nmossa Ha Mexxi XI—XII ct. cT. Takoro geHoMeHa, K KaHOH1Y-
He (mepkoBHe) mpaBo. JJo XII cT. TepMiH «KaHOHIYHE TTPAaBO» MPAKTUYHO HE 3aCTOCOBYBABCs, 00 HE iICHYBAJIO OKpe-
MOi CHCTEMH HOPM TIpaBa, siki O BIIPI3HSIMCS Bif CYTO PENTiHHUX HOPM, IO PETYIIOIOTh MUTAHHS BipH, KYJIBTY
Tomto. Hopmu mpaBa i Hopmu pernirii Oyiu TicHO neperuieTeHi. [Ipu nboMy B XpUCTHSHCTBI 3aBX/I Oyia IPHCYTHS
iest mpo OOTOyrogHUN XapakTep 1paBa, Horo BcenpncyTHOCTi B OokecTBeHHiH cBiToOyn0Bi. ToMy mopyuieHHs
HOPM IPaBa 32BN POSIIANANIOCH K rpix. I'penbKuii TepMiH «KAHOH) CIIOYATKY O3HAYAB YCAKS SHAPSAIS [ IIPO-
BEJICHHS MPSIMUX JIiHIA a00 AJIs piBHSHHS IUTOIIUH, ajie 3TOIOM HOTO 3MICT 3MIHHBCS i HUM IT0Yalld Ha3WBaTH IIpa-
BIJIa XPUCTHSHCHKOI BipH 1 XKUTTA. Y By3bKOMY — IOPHIMYHOMY 3HAYEHHI IIeH TePMiH NOYaIH B)KUBATH JJISI TI03HA-
YEeHHS TPaBWJ MOBEIIHKH (HOPM), NPUHHATHX IEPKBOIO IUIS YHMOPSIKYBAaHHS CyCHUIBHHX BiHOCHH yCepeauHi
XPUCTUAHCBKOI TPOMAJIN.

Jo mosiBu B €Bponi no3uTUBHOTO MpaBa (movatok XIX CT.) 3MICT 4K HE BCiX HOPMAaTHBHO-NIPABOBUX aKTiB
0a3yBaBcsi Ha OOroCIOBCHKMX KaHOHax 1 mpaBmiax. JloCHTh 3rajaTu Hallly HalliOHaJbHY MPaBOBY MaM’ SITKY —
Pyceky IlpaBmy, Ha siKili BHXOBYBaBCSl JaBHBbOYKPAITHCHKHUI HApOI YIPOMOBXK TPUBAJIOrO Yacy, HaJaBIIN €BPOIIi
3pa3Kl BUCOKOI MPABOBOI KyJbTypH 1 HamioHanbHOT JyXxoBHOCTI!3. ¥V XIII cT. HaBiTh Oyii0 3p0o0IeHO CIIpoOy KOIH-
¢ikaliii KaHOHIYHOTO TIpaBa. Y KOJIeKCl KaHOHIYHOTO MpaBa CIMEWHO-IIUTIOOH] BiTHOCUHY, HACIITyBaHHS, JIeCITHHA
(mozaToK Ha KOPHUCTH IEPKBH), 1HIIII IPAaBUIIA 1 TPUIUCH MAJIU PENirifHO-MHPCHKi (GOPMH B TOMY CEHCI, III0 OKpeMi
JIEKPETH BCEIEHCHKUX 300PIB 1 Al PeryitoBajiy LiIKOM CBITChKI BIAHOCUHH, a JIEsIKi HaBITh OTPUMYBAJIU IEPKABHY
OIATPUMKY 4.

Ha manmif yac kaHOHIYHE IIPaBO 3aCTOCOBYETHCS HabaraTo By)K4e, HUK Y CepelHi BiKH, 3aIHIIAI0YNCH TTaHiB-
HOKO CHCTEMOIO TUTBKH JUIsl OfHi€T Kpainu — Barukany (Cesitmii [Ipectoi, Takox JlepxaBa-Micto Barnkan). Binb-
IICTh KpaiH, y SKUX IiSUTH BEIHKI XPUCTUSHCHKI TPOMaIH i 3aCTOCOBYBAJIOCS KaHOHIYHE MPaBO, HacaMmepes Kpai-
HU €BpOMNH, IPOTOIOCHIN MPUHIMIT BiJIIICHHS IEPKBH BiX JAep)kaBU. BilMoBiMHO A0 HHOTO LEPKBAa Mae MPaBo
pEryJroBaTh TiIbKU BHYTPIIIHBOIIEPKOBHI BITHOCHHH, a il HOPMH PO3IISAAIOTHCS BUKIIIOUHO SIK KOPIIOPATUBHI U HE
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MOXXYTb CYTIEPEUUTH 3aKOHOAABCTBY. HuHI nuime peski qep>kaBu BU3HAIOTh YHHHICTH KAHOHIYHOTO TpaBa Ha CBOTH
Tepuropii's. Hanpukiaz, srigno i cr. 111 Koncerurynii Kinpy 6yzu> -sIKe TIMTAHHS 1010 3apyYHH, IUTI00Y, PO3TydeH-
HSl, CYJIOBOTO nomny ab0 PEeCTHTYLII MOAPYKHIX NPaB 4YM CIMCHHKX BiIHOCHH TOBHHHO PEryIIOBAaTHCS npaBOM
TPEKO-TPABOCIABHOI LIEPKBH 200 BIAMOBIIHO LEPKBH IHIIOI PEIIriiHOT rpymy, ske 3aCTOCOBYBAJIOCS Ha 1960 p.,
Mae OyTH MiICYIHUM CyIaM Takoi nepksu. binmbime Toro, KoHCTHTYIIS 3a00pOHSIE 3aKOHOABUIN BiIami Bpr‘IaTI/ICH
y 3a3HaueHy chepy!o.

Bapro 3ayBakuTH, 1m0 kaHoHi9He TpaBo 3 KiHg X VII cT. 6yrmo 060B’43K0BOI0 HABYATHHOIO TUCIUILIIHOIO Ha
IOpUINYHNX (aKyJIbTETaxX YHIBEPCHUTETIB, sIKi (DYHKI[IOHYBAIM Ha yKpaiHCHKUX 3eMJIIX. Y 3axifgHii €Bponu KaHoO-
HiYHE IIPaBo, MOPsJ 3 NPAaBOM PUMCHKHUM, 00OB’SI3KOBO BUKIIQAATIOCS B CEPEIHBOBIYHUX YHIBEPCUTETAX 1 CYTTEBO
BIUIMBAJIO HA 3arajbHe MPaBOBE MUCIICHHS cepeJHbOBIYHMX ropHcTiB. IlIBenchkuii nocminunuk E. AHHepc 3a3Hauae,
mo y CepenHi BIKM KaHOHIYHE MPABO YWHHIIO HABITh OLIBINY JIIF0 Ha MPABOMOPSIOK, CYCIIUIbHE XUTTS €BPOICH-
CBKHX KpaiH, HIXK pUMChKe TpaBo. [li HOro BIDTMBOM CKJIaNaHCs MPaBOBI CHCTEMH €BPOINEHCHKUX KOPOJIIBCTB,
BIJIHHX MICT, 3’SIBUJIOCSI TOPTOBEIIbHE, MyHIilUanbHe Ta peonanbpHe mpaBol’.

Mu oropKyeMocs 3 JyMKOIO, 110 IOPUCT TIOBUHEH 3HATH HE JIUIIE JIepKaBHE (CBITChKE) MPABO, a i IIEpKOBHE
3aKOHOJIABCTBO. JlyXOBHE IpaBo LEpKBU Mae OyTH MEPBUHHUM AT opHrcTa. OCKIIbKY BOHO Mae mepeayciM npodi-
JaKTHYHUH, BUTIEPEKYBAJIbHUH XapakTep, 3a100irae 3;JI0B)KUBaHHIO TIO3UTHBHUM NpaBoM. /lyXOBHE IIpaBo € Tep-
MOKEPEIoM (OPMYBaHHs OCOOUCTICHHUX I[IHHOCTEH 1 mpodeciifHOT MpaBOCBIIOMOCTI. AJXKe Y TIpoIieci mpaBo3ac-
TOCOBHOI MPAKTHKH FOPUCT BUKOPHCTOBYE SK 3aKOHOIABYl 0a3y, Tak 1 BIACHY NPaBOCBIIOMICTh, CBOE BHYTPIIITHE
nepexoHaHHs. Came AyXOBHE Hadajo, sIKe JIOKHTh B OCHOBI KaHOHIYHOTO IIpaBa, MOXKE BHIIPABUTH (haTaIbHUI
piBEHb HEMOBAru JI0 IpaBa B YKpaiHi!s.

CyuacHa TpaJuilisi €BPONEHCHKOrO NpaBa TICHO MOB’A3aHA 3 XPUCTUAHCHKUM YUCHHAM. Y HAyKOBUX NPALX
GaraTbOX J0CIITHUKIB apryMEHTOBAHO IOBOAUTECS, IO XPUCTUAHCTBO, 30KPEMa KAHOHIYHE [PABO, € OHHMM i3 CTOB-
11iB, Ha AKOMY TPYHTY€TECS POMAHO-TePMAHCBKE IPABO, & OTKE, 1 [IPaBOBI CHCTEMH 6araTboX €BPOIICHCHKIX KpaiH!®.

[TizcymoByrour, MOKHa KOHCTaTyBaTH, IO PEIIris MOCTifHO BCTyIla€ y B3a€MOJII0 3 MPABOM, 30KpeMa B
CYJacHHX yMOBaxX BOHA CTa€ OKPEMHM YMHHUKOM PO3BHTKY IyONiYHOI c(epu CyCHiTbCTBA Ta JAepkaBu. Pemiriiini
HOITIAIYM BCE YacCTillle BIUTUBAIOTh HA IPUHHATTA MyOIiYHO-NIPABOBHX pillleHb, Ha (HOPMYBaHHS NMPABOCBIAOMOCTI Ta
IIPaBOBOT KyJIBTYPH CYCIUIBCTBA TOLO. BogHowac penirist (i1 30BHIIIHS YaCTUHA) CTA€ OKPEMHUM MPEAMETOM MPaBO-
BOTO PETyJIIOBaHHS.
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Pesrome
Tkauyk 1. /]. CuiBBiAHOLIEHHS peJirii Ta npaBa ik ¢popM peryJsuii cycniibHUX BiTHOCHH.
VY nmauiil cTaTTi aHATI3YIOTHCS OKpPEMi acleKTH CITIBBIIHOLIGHHS PEeirii Ta mpaBa Ha HPHUKIAJl iclaMy Ta MyCyJIbMaHCBHKOTO

paBa, 1HAYi3MYy, iyai3My Ta €BpeHChKOI MPaBOBOI CHCTEMH, a TAKOK KAHOHIYHOTO TIpaBa.
KurouoBi ciioBa: pemiris, npaBo, iciam, iHIYi3M, 1yaai3M, KaHOHIYHE MPaBO.
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Teopis Ta icTopia gepxaBu i npaBa. ®inocodia npasa

Pe3rome

Txauyk U. /]. CooTHOLIEHNe PeJIMTMHM H NPAaBa KaK (YOPM peryJsiiiy o01ecTBeHHbIX OTHOLIEHU.

B nanHOl cTaThe aHAIU3UPYIOTCS OTACIbHBIC ACIIEKThI COOTHOIICHHS PEIUIUY U IIpaBa Ha IPUMEpe UcaaMa U MyCYJIbMaHCKOIO
1paBa, MHAYU3Ma, UyJau3Ma U eBpeiCcKoi MPaBOBOM CUCTEMBI, a TAK)KE KAHOHUYECKOIO IIpaBa.

KiroueBbie cjioBa: peaurys, IpaBo, UCIaM, HHIYU3M, Hyau3M, KAHOHMYECKOE [IPABO.

Summary

Tkachuk 1. Correlation of religion and law as forms of regulation of social relations.

The article analyzes certain aspects of the correlation between religion and law on the example of islam and muslim law, hin-
duism, judaism and the jewish legal system, canon law.

Key words: religion, law, islam, hinduism, judaism, canon law.
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THE RIGHT TO HEALTH OF THE CHILD IN PRENATAL STAGE

Introduction. Was it possible to raise an issue of legal capacity of a child before birth one century ago and is
it possible now? What about particular rights, such as right to health? This article is an attempt to answer these ques-
tions, and to unveil some details of what is happening right now, when such right is not legally recognized. The issue
of consequences of such state of affairs is also touched, and some suggestions of what could be done to improve
current situation are made as well.

Formulation of the problem. In a twosome of pregnant woman and her baby both are subject to influence of
numerous factors, which affect their health. The difference between those two is that right to health of a woman is
protected and guaranteed, whereas this right of a child is not recognized. Consequently, the child in prenatal stage
is deprived of legal protection of its right to health.

Easy to say, but more difficult to define, what exactly is meant by the right to health of the child in prenatal
stage, to what kind of violations it is exposed now and their impact on further child’s life. Another objective of this
paper is to suggest measures that should be taken in order to not only declare, but also to provide for protection of
health of the child in prenatal stage.

Dimensions of the right to health: negative right to health and positive right to healthcare. What is meant
by right to health? Legal science has filled this concept with a specific content. Numerous sources accentuate, — the
right to health should not be equalized with the right to be healthy!. E. Riedel notes: “Good health cannot be ensured
by a state, nor can states provide protection against every conceivable cause of human ill health. Thus, genetic fac-
tors, individual susceptibility to ill health or the adoption of unhealthy or risky lifestyles, albeit important, cannot be
attributed to the state”2.

According to the Article 12 of the International Covenant on Economic, Social and Cultural Rights, everyone
has the right to the enjoyment of the highest attainable standard of physical and mental health. In the General Com-
ment no. 14, the Committee on Economic, Social and Cultural Rights notes, that right to health, like all other human
rights, imposes three types or levels of state obligations: the obligations to respect, protect and fulfil3.

The obligation to respect, according to the General Comment No. 14, requires States parties to refrain from
interfering directly or indirectly with the enjoyment of the right to health. This is a negative obligation, which
requires the States to restraint from violations of the person’s right.

Obligations to protect and fulfil, in turn, are considered as positive obligations of the state, as they require
active efforts from the States parties. Obligation to protect requires States to take necessary measures to prevent vio-
lations from the third parties, e.g. private actors. Obligation to fulfil requires States to adopt appropriate legislative,
budgetary, judicial, promotional and other measures toward the full realization of the right to health?.

The European Convention on Human Rights does not provide for the right to health straight out. However, its
Article 8, which provides for the right to respect for private and family life, encompasses physical and moral integri-
ty of the person.

As right to health has various dimensions, it can be concluded, that it already has its structure, established by
international and national legal systems. Within this structure the components of the right to health could be clearly
distinguished. In this regard, the freedom of enjoying the right to be healthy is in its nature negative, natural and
absolute, whereas the right to healthcare is positive, legal and relative.
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