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PROCEDURAL SAFEGUARDS ENSHRINED IN ARTICLE 9
OF THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS
APPLICAPLE TO THOSE IN PREVENTIVE DETENTION

A situation where a person is held without trial refers to preventive (pre-trial) detention! based on the danger
to state or public security posed by a particular person2. However, identical standards should be used to measure the
treatment of detainees either in preventive detention or within the regular criminal justice system3. Even the methods
employed to combat terrorism, including the detention of terrorist suspects, should be commensurate with estab-
lished international legal norms* as “no matter how wrongly, dangerously, or even criminally a person may act,
every human being is legally and morally entitled to protection on the basis of internationally recognized human
rights and fundamental freedoms™s.

In Union of India v. Paul Nanickan and Anr, the Supreme Court of India stated: “The object of preventive
detention is not to punish a man for having done something but to intercept him, before he does it, and to prevent
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him from doing it. No offence is proved, nor any charge formulated; and the justification for such detention is sus-
picion or reasonable probability and not criminal conviction, which can only be warranted by legal evidenceo.
Referring to the above mentioned, a deprivation of personal liberty prior to criminal conviction in modern legal sys-
tems characteristically occurs as a precautionary measure to ensure that the administration of criminal justice is not
frustrated or obstructed by those who may become subject to its processes’.

‘Preventive detention’ is often called ‘administrative detention’ for the reason that such detention is ordered by
the executive and the power of decision rests solely with the administrative or ministerial authority8. Gross’ defini-
tion of ‘preventive detention’ is the following: “Administrative detention, sometimes known as preventive detention,
refers to a situation where a person is held without trial. The central purpose of such confinement is to prevent the
detainee from committing offences in the future. Detention is based on the danger to state or public security posed
by a particular person against whom the government issues a detention order. In other words, if the detainee were
released, he would likely threaten the security of the state and the ordinary course of life””. Consequently, the deten-
tion will fall within the concept of preventive detention if the courts are responsible only for considering the law-
fulness of the decision and/or its proper enforcement!0.

The United Nations Commission on Human Rights developed an interest in the practice of administrative
detention in its resolution 1985/16 of 11 March 1985. The Sub-Commission on Prevention of Discrimination and
Protection of Minorities requested its Special Rapporteur, Mr Louis Joinet, to prepare an explanatory paper concern-
ing administrative detention. According to the synopsis of material received from non-governmental organisation:
“Administrative detention was ... common practice in more than 30 countries, where thousands of persons were said
to be held in detention without charge or trial, merely by executive decision, either because they were viewed as a
potential threat to national security or public order.!! Joinet further commented: “... contrary to what one might sup-
pose, administrative detention is not banned on principle under international rules”!2.

At the same time, being applicable for preventive detention!3 article 9 (1) of the International Covenant on
Civil and Political Rights (ICCPR) provides that no one shall be subjected to arbitrary detention or deprived of his
liberty except on such grounds and in accordance with such procedure as are established by law!4. Whether pre-
ventive detention is a permissible deprivation of liberty depends on whether it falls within the prohibition on arbi-
trary detention under Article 9(1) of the ICCPR!> where ‘arbitrariness’ means either contrary to national law or
international standards!6. The latter comes from the practice of Human Rights Committee (HRC), the travaux pré-
paratoires of both the Universal Declaration of Human Rights (UDHR) and ICCPR and the United Nations Study
Analysis of ‘Arbitrary Arrest and Detention’. Thus, as to the United Nations Committee an arrest or detention is
arbitrary if it is (a) on grounds or in accordance with procedures other than those established by law, or (b) under
the provisions of a law the purpose of which is incompatible with respect for the right to liberty and security of
person’!7. In the Study Analysis of ‘Arbitrary Arrest and Detention’ made by the Commission on Human Rights
mandated by the United Nations Economic and Social Council the suggestion was made that the word ‘arbitrary’
should be understood to mean arrest and detention either: a) on grounds or in accordance with procedures other
than those established by law; or b) under the provisions of a law the basic purpose of which is incompatible with
respect for the right to liberty and security of person!$. At the same time, in Van Alphen v. The Netherlands, the
HRC considered the meaning of ‘arbitrary’ in Article 9(1) of the ICCPR. In this case the applicant was detained
from 5 December 1983 to 9 February 1984 (a period of over nine weeks) without criminal charge or trial. The
Committee confirmed that ‘arbitrariness’ is not to be equated with ‘against the law’, but must be interpreted more
broadly to include elements of inappropriateness, injustice and lack of predictability!. This means that remand in
custody pursuant to lawful arrest must not only be lawful but reasonable in all the circumstances20. A similar result
was found in 4 v. Australia where it held: ‘The Committee recalls that the notion of ‘arbitrariness’ must not be
equated with ‘against the law’ but interpreted more broadly to include such elements as inappropriateness and
injustice’21.

This in turn, leads to two propositions: a) the deprivation of liberty must be lawful, in that it must accord with
procedures as established by law, the arrest and detention must be specifically authorised and sufficiently circum-
scribed by law;22 and b) the legislative enactment that permits arrest and detention must not itself be arbitrary; leg-
islation must conform to the principles of justice or with dignity of the human person, and must not be inappropriate
or unjust23. This interpretation of the word ‘arbitrary’ is consistent with the purposes of the UDHR, in particular
‘protecting individuals from despotic legislation and to establish that deprivations of liberty, such as occurred under
the Nazi regime, are not consistent with human rights merely because they were prescribed by national law’24. Fur-
ther, ‘only an international minimum standard which operates independently of the vagaries of national legal sys-
tems can effectively protect human rights’25.

There is a breach of the prohibition of the arbitrary detention when a detainee is not accorded procedural safe-
guards enshrined in art. 9 of the ICCPR2¢. This article provides:

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and shall be
promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer
authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. It
shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to
guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution
of the judgement.
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4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a
court, in order that that court may decide without delay on the lawfulness of his detention and order his release if
the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compen-
sation’?7.

Article 9(2) of the ICCPR provides that anyone who is arrested has the right to be informed at the time of arrest
of the reasons for his/her arrest28 to enable him/her to take immediate steps to secure his/her release if he believes
that the reasons given are invalid or unfounded?®. This right applies to cases of preventive detention3? and serves the
purpose of placing the detained person in a position to make use of their right to review the lawfulness of detention
pursuant to Article 9(4)3!. Actually, two rights exist: (i) Anyone who is arrested has the right to be informed at the
time of arrest of the reasons for his arrest (‘first element’); and (ii) A person charged with an offence has the right
to be promptly notified of a charge or charges against him (‘second element’)32.

The right to be informed at the time of arrest of the reasons for the arrest provides that the description must go
beyond a mere reference to the legal basis for detainment and enable the detainee to discern the substance of the
complaint against him33. In Dialo the Court stressed that Guinea was justified in arguing that Mr. Diallo’s right to
be “informed, at the time of arrest, of the reasons for his arrest” — a right guaranteed in all cases, irrespective of the
grounds for the arrest — was breached34. The DRC has failed to produce a single document or any other form of evi-
dence to prove that Mr. Diallo was informed, at the time of his arrest, of its reasons which deprived him of his right,
if necessary, to take the appropriate steps to challenge the lawfulness of the arrest3s.

Moreover, in Drescher Caldas v. Uruguay3¢, the Human Rights Committee held in relation to the ICCPR: ‘The
Committee is of the opinion that Article 9(2) of the Covenant requires that anyone who is arrested shall be informed
sufficiently of the reasons for his arrest to enable him to take immediate steps to secure his release if he believes that
the reasons given are invalid or unfounded’3’. Thus, as to the case, simply informing Adolfo Drescher Caldas that
he was being arrested under the prompt security measures without any indication of the substance of the complaint
against him was a breach of Article 9(2) of the ICCPR38.

Consequently, by failing to inform a person at the time of his/her arrest of its reasons a state deprives him/her
of his/her right to review the lawfulness of his/her detention and breaches the prohibition on the arbitrary detention
enshrined in Article 9 of the ICCPR.

The state’s violation of the right of the person to be promptly notified of a charge or charges against him/her
consequences into the arbitrary deprivation of liberty exercised against this person. If a person is arrested and
detained without criminal charge, after a certain period of time the detention will offend the prohibition on arbitrary
arrest and detention39. As to Campbell v. Jamaica the ‘prompt’ information on a criminal charge enables a detained
individual to request a prompt decision on the lawfulness of his or her detention#0. Moreover, the prohibition on arbi-
trary detention is equated to the requirement to actually charge the detainee with an offencet!. As to Constitutional
Rights Project and Civil Liberties Organisation v. Nigeria detention without charges being brought constitutes an
arbitrary deprivation of liberty and violation of Article 6 of the African Charter42.

Article 9(4) ICCPR provides the right for judicial control*? to mean that anyone who is deprived of his liberty
by arrest or detention shall be entitled to take proceedings before a court, in order that court may decide without
delay on the lawfulness of his detention and order his release if the detention is not lawful44. This right is applicable
to any person arrested or detained, not just those charged with a criminal offence, and as such includes those in pre-
ventive detention4s. A temporary executive detention is permissible — if authorised by law — but the detainee must
be brought promptly before the judiciary4.

In Hammel v. Madagascar, incommunicado detention for three days, during which the author could not gain
access to a court to challenge it, was held to breach Article 9(4)47.

As the right under Article 9(4) may be emanated to the only judicial remedy available for those in preventive
detention#8 by depriving the person to participate in the proceedings of his/her case the state automatically deprives
this person of his/her right to review the lawfulness of detention contained in Article 9(4) of the ICCPR.

As to art. 9 (4) of the ICCPR, anyone who has been the victim of unlawful arrest or detention shall have an
enforceable right to compensation®. As to Campora Schweizer v. Uruguay non-compliance of the detention with the
requirements of articles 9 of the ICCPR creates the obligation of the State party to provide the victim with effective
remedies, including compensation, for the violations he has suffered>0. As to Diallo as well as A v. Australia the com-
pensation will be payable even when detention is ‘lawful’ under domestic law, but ‘arbitrary’ under the ICCPR5!.

“Mental and moral damage” which covers harm other than material injury suffered by an injured individual2
may take a form of “mental suffering, injury to [a claimant’s] feelings, ... loss of social position or injury to ... his
reputation’s3. As to Diallo, non-material injury can be established even without specific evidence as to the fact that
significant psychological suffering and loss of reputation of a person is an inevitable consequence caused by the
responsible State’s wrongful conduct’4.

In Diallo the 1CJ outlining the commitment by the breach of DRC of its obligations under articles 9 of the
ICCPR of internationally wrongful act giving rise to international responsibility5s referred to Chorzow cases¢ and
recalled that “reparation must, as far as possible, wipe out all the consequences of the illegal act and reestablish the
situation which would, in all probability, have existed if that act had not been committed”>7.

The ICJ has fixed an amount of compensation in the Corfu Channel case5® and, for the violations of huma
rights, in Diallo®. Considering compensation for non-material injury caused by violations of the ICCPR “adequate
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compensation” without specifying the sum to be paid®® or equitable considerations¢! are recommended. In Diallo
the ICJ stressed that as Guinea is exercising diplomatic protection with respect to one of its nationals, Mr. Diallo,
and is seeking compensation for the injury caused to him it is awarded a total sum of US $95,000 to be paid by the
DRC$2 of which — the amount of US $85,000 is considered the “appropriate compensation” for significant psycho-
logical suffering and loss of reputation of Mr. Diallo®3.

Therefore, any state exercising diplomatic protection with respect to one of its nationals, seeking compensation
for the injury caused to him/her by the other state acting in respect of him/her contrary to the provisions enshrined
in Article 9 of the ICCPR and committing by this internationally wrongful acts which rise to its international respon-
sibility is entitled to a compensation for this person’s significant psychological suffering and loss of reputation.

L E. Gross, “Human Rights, Terrorism and the Problem of Administrative Detention in Israel: Does a Democracy Have the Right
to Hold Terrorists as Bargaining Chips?” (Arizona Journal of International and Comparative Law, 2001), p. 752.

2 C. Macken, “Preventive detention and the right of personal liberty and security under the International Covenant on Civil and
Political Rights 1966” (Adelaide Law Review, 2005) [hereinafter “Macken”], p. 2.

3 ECOSOC, “Standard Minimum Rules for the Treatment of Prisoners”, (1976) U.N. Doc. E/RES/2076, p. 95.

4 UNSC, “Resolution 1456 (2003) U.N. Doc. S/RES/1456; ECOSOC, “Situation of human rights in Timor-Leste”, (2003) U.N.
Doc. E/CN.4/2003/37.

5 ECOSOC, “Resolution 2003/68 of 17 December 2002, U.N. Doc.E/CN.4.2003/68.

6 Union of India v. Paul Nanickan and Anr, Appeal (Crl) 21 of 2002, (13 October 2003).

7 United Nations Department of Economic and Social Affairs, Study of the Right of Everyone to be Free from Arbitrary Arrest,
Detention and Exile (United Nations, 1964), 62-3.

8 United Nations Economic and Social Council, Commission on Human Rights, SubCommission on Prevention of Discrimina-
tion and Protection of Minorities, ‘Report on the Practice of Administrative Detention, submitted by Mr Louis Joinet’,
E/CN.4/Sub.2/1989/27 (6 July 1989) [hereinafter “Report of Administrative Detention] , 7.

9 Emanuel Gross, ‘Human Rights, Terrorism and the Problem of Administrative Detention in Israel: Does a Democracy Have the
Right to Hold Terrorists as Bargaining Chips?’ (2001) 18(3) Arizona Journal of International and Comparative Law 721, 752.

10 Report of Administrative Detention, 7.

1T Report of Administrative Detention, 7.

12 United Nations Economic and Social Council, Commission on Human Rights, SubCommission on Prevention of Discrimina-
tion and Protection of Minorities, ‘Revised Report on the Practice of Administrative Detention, submitted by Mr Louis Joinet’,
E/CN.4/Sub.2/1990/29.

13 Case concerning Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo) (Merits, Judgment), 2010
ICJ Reports [hereinafter “Diallo”], p. 33, para. 77; David Alberto Campora Schweizer v. Uruguay (Communication No. 66/1980), 1980,
UN Doc.Supp.No.40 (A/38/40), [18.1] [hereinafter “Schweizer v. Uruguay ™).

14 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171) [hereinafter “ICCPR™], art. 9 (1).

15 Macken, p. 4.

16 United Nations Department of Economic and Social Affairs, “Study of the Right of Everyone to be Free from Arbitrary Arrest,
Detention and Exile”, (1964), p. 6.

17 Andrew Harding and John Hatchard (eds), Preventive Detention and Security Law: A Comparative Survey (1993).

18 United Nations Department of Economic and Social Affairs, Study of the Right of Everyone to be Free from Arbitrary Arrest,
Detention and Exile (United Nations, 1964), 66.

19 Van Alphen v. The Netherlands, Communication No. 305/88, UN Doc. CCPR/C/39/D/305/1988.

20 4 v. Australia, Communication No. 560/1993, UN Doc. CCPR/C/59/D/560/1993 (30 April 1997).

21 Tbid.

22 Sarah Joseph, Jenny Schultz and Melissa Castan, The International Covenant on Civil and Political Rights: Cases, Materials,
and Commentary (2000), 211.

23 Macken, p. 15.

24 Yoram Dinstein, ‘Right to Life, Physical Integrity, and Liberty’ in Louis Henkin (ed), The International Bill of Rights: The
Covenant on Civil and Political Rights (1983) [hereinafter ‘Dinstein’], 131.

25 Dinstein, p. 130.

26 Macken, p. 18.

27 ICCPR, art. 9.

28 JCCPR, art. 2, para. 3 (b).

29 Adolfo Drescher Caldas v. Uruguay (Communication No.43/1979), 1979 UN Doc.Supp. No 40 (A/38/40) [hereinafter “Caldas
v. Uruguay ], para. 13.2.

30 UNHRC, “CCPR General Comment No. 8: Article 9 (Right to Liberty and Security of Persons)” (1982) HRI/GEN/1/Rev.6
[hereinafter “HRC, General Comment 8”].

31 M. Nowak, “UN Covenant on Civil and Political Rights: CCPR Commentary” (1993), p. 174.

32 Macken, p. 18.

33 Scott N Carlson and Gregory Gisvold, Practical Guide to the International Covenant on Civil and Political Rights (2003), 84.

34 Diallo, p. 35, para. 84.

35 Diallo, p. 35, para. 84.

36 Caldas v. Uruguay.

37 Caldas v. Uruguay, para. 13.2.

38 Ibid.

39 Macken, p. 23.

276



Polivanova O., Mohylna Y. Procedural safeguards enshrined in article 9 of the International Covenant on Civil...

40 Barrington Campbell v. Jamaica (Communication No. 618/1995), 1998 U.N.Doc. CCPR/C/64/D/618/1995, para. 6.3.

4 Daniel Monguya Mbenge v. Zaire (Communication No. 16/1977), 1990 U.N. Doc. CCPR/C/OP/2.

42 Constitutional Rights Project and Civil Liberties Organisation v. Nigeria (Communication No0.102/93), 1 October 1998,
ACHPR, 1998 IIHRL 111, p. 55.

43 De Wilde, Ooms and Versyp (‘Vagrancy’) v. Belgium (App nos. 2832/66, 2835/66, 2899/66), ECHR, 18 June 1971, para. 76.

44 M.J. Bossuyt, “Guide to the ‘TravauxPréparatoires of the International Covenant on Civil and Political Rights” (1987),
p. 212; Vagrancy v. Belgium, para. 76.

45 HRC, General Comment 8.

46'Y. Dinstein, “Right to Life, Physical Integrity, and Liberty” (The International Bill of Rights: the Covenant on Civil and Poli-
tical Rights / Louis Henkin, editor., 1981), p. 132.

47 Eric Hammel v. Madagascar (Communication No. 155/1983), 1986, UN Doc. CCPR/C/OP/2, p. 231.

48 H. Cook, “Preventive Detention — International Standards and the Protection of the Individual” (Preventive Detention: A Com-
parative and International Law Perspective / Stanislaw Frankowski and Dinah Shelton, editors, 1992), p. 25.

49 ICCPR, art. 9 (5).

50 Schweizer v. Uruguay, para. 20.

51 A v. Australia (Communication No. 560/1993), 1997 UN Doc. CCPR/C/59/D/560/1993 [hereinafter “A v. Australia’).

52 Case concerning Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo) (Compensation, Judg-
ment), 2012 ICJ Reports, p. 13, para. 18 [hereinafter “Diallo (2012)”].

53 Lusitania Cases (US v. Germany) (Opinion of Mixed Claims Commission), 1923, United Nations, Reports of International
Arbitral Awards (RIAA), Vol. VII, p. 40.

54 Diallo (2012), p. 13, para. 18.

55 Diallo, p. 56, para. 160.

56 Factory at Chorzéw (Germany v. Poland) (Merits) 1927 PCIJ Reports Series A No 17 [hereinafter “Factory at Chorzéw ], p. 47.

57 Factory at Chorzéw, p.p. 29 and 47-48.

58 Corfu Channel Case (Assessment of Amount of Compensation) (UK v Albania) (Judgment), 1949 ICJ Reports, p. 244.

59 Diallo.

60 4. v. Australia, para. 11; Kenneth Good v. Republic of Botswana (Communication No. 313/05), ACHPR, 2010, 28th Activity
Report, Ann. 1V, para. 244.

61 Al Jedda v. United Kingdom (App no. 27021/08), ECHR, 7 July 2011, para. 114; Cantoral Benavides v. Peru (Judgment, Repa-
rations and Costs), 3 December 2001, IACHR, Series C, No. 88, para. 53.

62 Diallo (2012), p. 23, para. 56.

63 Diallo (2012), p. 15, para. 25.

Pe3rome

Ilonisanosa O.M., Moz2unwna IO. I1. IlpouecyanbHi rapanTii, 3akpinieni y crarti 9 MizkHaApOJHOI0 IAKTY NP0 TPOMASIH-
cbKi Ta mosriTu4Hi mpasa 1966 poky, 3acTocoByBaHi /10 0ci0, sIKi MepedyBalOTh y MoNepPeIHLOMY YB’A3HEHHI.

CTarTs MiCTUTB aHAJI3 MPOLEAYPHUX FAPaHTIi, 3aKPIiINIEHUX y cTaTTi 9 MIXHAPOJHOTO MAKTY MPO IPOMAISAHCHKI Ta MONITHYHI
npasa (MIII'TIIT) Bix 1966 p., MO 3aCTOCOBYETHCS 10 OCi0, sIKi IepeOyBaloTh y HOIEPeAHbOMY YB’S3HEHHI. 3 METOI0 BH3HAYEHHS
TIOHATTS «IIOTIEPEIHE YB I3HEHHs» Ta 3MICTy 3a00pOHH TOBUTHRHOTO YB’sI3HEHH, 3a3HaueHoi y cT. 9 MIII'TIII, aBTopu mocunaioThes Ha
pi3Hi JpKepela MiKHAapOHOTO npaBa (MiXKHapoaHi-1ipaBoBi iHcTpyMenTn Opranizauii O6’ennanux Hauiii, mpakruxy Komitety 3 npas
JFOAMHH, cynoBi pimenHs Mixnapoxsoro Cyny OOH ta HanioHaabHUX CyZiB TOLIO). 3p00I€HO BHCHOBOK, II0 MiXKHApOJHE TIPAaBO i,
30kpeMa, ct. 9 MIII'TII nepenbadae, mo ocoda Mae mpaBo OyTH MOiH(GOPMOBAHOIO TiJT Yac apeIlTy PO HOTO MPUYUHH, ITPABO Ha CBOE-
YacHe MOBiJOMIICHHS 0c00i BHCYHYTOro MpOTH Hei 0OBMHYBa4€HHs, NPABO HA MEPEBIPKY 3aKOHHOCTI yB’S3HEHHS O0COOM, MPaBO Ha
CYIOBHIi KOHTPOJIb T4 Ha KOMIICHCALLIO.

KurouoBi cjioBa: nonepenHe yB’s3HEHHS, aIMIHICTpaTUBHE YB I3HEHHSI, 3a00poHa cBaBiabHOTO yB si3HeHHs, MIIT'TIII, KomiteT
3 IpaB JIIOJNHU.

Pe3iome

Ilonusanosa E.H., Mozunvnaa IO. I1. IlpoueccyaiibHble rapaHTHH, 3aKpellIeHHbIe B cTaThe 9 MeKIyHapOoJIHOro MaKkTa o
rpazkAAHCKUX U MOJIMTHYECKHUX npaBax 1966 roga, npuMeHsieMble K JIMIAM, KOTOPbIe HAXOASTCS B MPeIBAPUTEIbHOM 3aK.II0Ye-
HHH.

Craths COEP)KUT aHAIN3 MIPOLIETYPHBIX TaPAHTHH, 3aKPEIUICHHBIX B CTaThe 9 MexXTyHapOIHOTO TTaKTa O TPaXKJAHCKHUX U MOJIH-
tuueckux npasax (MIIITIIT) 1966 r., mpuMeHseMBIX K JIUIaM, KOTOpbIE HAXOAATCS B NIPEABAPUTEILHOM 3aKitodeHHH. C Ienbio ompe-
JICJICHUsI MOHATHS «IIPEABAPUTEIBHOEC 3aKIIOUCHUE» U COAEPIKaHUs 3alpeTa IPOU3BOJIBHOIO 3aKJIIOYEHMsS, BKIKOUCHHOIO B CT. 9
MIII'TIII, aBTOpHI CCHUTAIOTCS HA Pa3IMYHbIC HCTOYHHKH MEXKIYHAPOIHOTO MpaBa (MEXIyHapOIHO-IIPABOBbIE HHCTPYMEHTHI Opranu-
3anmu O6bennHeHHbIX Hannii, npaxktuky Komurera o npasam uenoseka, cyaeOHble pemenns Mexaynapogaoro Cyna OOH u nanmo-
HaJIBHBIX CYJ0B 1 T.IL.). CenaH BBIBOJ, YTO MEX/IyHapoJHOe IpaBo 1, B yactHOocTH, cT. 9 MIII'TIIT npenycmarpuBaer, 4To JIMIO UMeeT
MIPaBO HA MONy4YeHHe MHPOPMAIMH BO BPEMs apecTa O ero MPUYHHAX, IPaBO Ha CBOCBPEMEHHOE COOOIIEHHUE JIUILYy COICPIKAHUS €To
OOBUHEHUS, IPAaBO HA MIPOBEPKY 3aKOHHOCTH 3aKJIFOUSHUs JIMLA, TIPABO Ha CYJeOHBIH KOHTPOJIb U HAa KOMIICHCALIHIO.

KiroueBbie cii0Ba: NpeBapUTEIIbBHOE 3aKIFOYCHUE, aJMUHUCTPATHUBHOE 3aKJIIOUYEHME, 3aIpeT MPOU3BOJIBHOIO 3aKIHOUYCHUS,
MIIITIII, KomuTet 1o npaBam 4eaoBeKa.

Summary
Polivanova O., Mohylna Y. Procedural safeguards enshrined in article 9 of the International Covenant on Civil and Polit-
ical Rights of 1966 applicable to those in preventive detention.
The article provides the analysis of the procedural safeguards enshrined in article 9 of the International Covenant on Civil and

Political Rights (ICCPR) of 1966 applicable to those in preventive detention. For reasons either to define the notion of ‘preventive
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lNMpaBoBa cuctema YkpaiH1 1 MixkHapogHe npaBo, NOPiBHANbHE NPaBO3HAaBCTBO

detention’ or the content of the prohibition of the arbitrary detention stated in art. 9 of the ICCPR, authors refer to different sources of
international law (United Nations international legal instruments, practice of the Human Rights Committee, judicial decisions of the
International Court of Justice and national courts of states, etc.). Conclusion is made that international law and, in particular, art. 9 of
the ICCPR imply the person’s rights to be informed at the time of arrest of the reasons for his/her arrest, to be promptly notified of a
charge or charges against him/her, to review the lawfulness of his/her detention, the right for judicial control and an enforceable right
to compensation.

Key words: preventive detention, administrative detention, prohibition of arbitrary detention, ICCPR, Human Rights Commit-
tee.
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KBAJI®IKYIOYI O3HAKU CKITAQY TPAHCHALIOHAJIBHOIO 3110O4YUHY
Y TPAHCHAUIOHAJIbHOMY KPUMIHAJIbBHOMY [PABI

I3 3pocTanHsIM T1o6ai3allii 3HAaYHO PO3IMUPHUIOCS KOJIO TPAaHCHAIIOHATBHHX 3JI0YMHIB, 30KpeMa 30UTbIIIHCS
MacIITaOHi MOCTAaBKH BOTHEMAILHOI 30p0i, Y TOMY YHCIIi KOHTpaOaH/HAM IIISXOM 13 BUKOPHUCTAHHSIM TPaHCHAI[IO-
HAJIBHUX 3JI0YMHHUX YTPYIyBaHb, 3p0Cia TOPTIBISI HAPKOTHKAMH i HeJIeTaJbHe IePEBE3CHHS JIIOCH yepes JeprkaB-
Hi KOPJIOHH, MOUIMPHIINCS MEPEXkKi MXKHAPOIHOT MPOCTUTYIIT 1 HOpHOTpadii, hanblryBaHHS rPOLICH, KpaaiXkKa TBO-
piB MHCTeNTBA TOMO. [TommpenHs TpaHCHauiOHanLHo'i 3JI0YMHHOCTI CIIOHYKAJIO MIXKHAPOJHY CIUIBHOTY 10 HpHii-
HATTS Ml)KHapOI[HO TPaBOBHX aKTiB y ik coepi, 30Kpema Kousenuii Opranizanii O6’eqnanux Hariit npom TpaHc-
HALIOHANILHOT OPraHi30BAHOI 3MOYMHHOCTI, yXBajeHOI I'enepanbHoto Acambneero 15 mmeromnana 2000 p.!, ta HeoG-
X1THOCTI CIiBPOOITHUIITBA IEPXKAB Y cq)epl MPOTHU/Iii OpTaHi30BaHIHi 3TOYNHHOCTI.

KirouoBoro kareropi€io TpaHCHAI[IOHAIBFHOTO KPUMIHAJIBHOTO MpaBa — raiy3i, iHTepec 10 Kol OCTaHHIM
4acoM CYTTEBO 3POCTAE, € OHATTA «MPAHCHAYIOHAAbHUU 3104uHy. OCMUCIICHHS 11i€1 KaTeropii, il KOHIENTyalIbHOTO
BU3HAYCHHS, KBATI(DIKyIOUNX O3HAK, 10 JAIOTh MOMK/IHUBICTh BUOKPEMUTH MOHATTS TPAHCHAIIOHAJIBHOIO 3JI0UYHHY
cepell 1HIIMX 3JI0YMHIB MIKHAPOAHOIO KPUMIHAJIBHOTO MPaBa, a TAaKOXK CKIIaay 3J0YKHY, BIANOBIIAIBHOCTI 32 HOro
CKOEHHS Ta 1HINI MUTAHHS MOTPEOYIOTh MOCHIDKEHHS. MaciTaOHuid XapakTep CydacHOi 3JI0YHHHOCTI 3MYIIye
BH3HATH, 10 0€3 SIKICHMX 3HaHb IPO OCHOBHI €JIEMEHTH 3JIIHCHIOBAaHMX TPAaHCHAIIOHAJILHUX 3JI0YHMHIB, iX O3HAK,
BIIACTHBOCTEH Ta (popM MposIBY B peanbHiil AIHCHOCTI HEMOXKIMBO CyTTEBO 3HHU3HUTHU iX CYCHUIbHY HeOe3meKy Ta
3MCHIIUTH KiJIbKICTh. BU3HAYECHHS CKiIaqy TPaHCHAILIOHANBEHOTO 3JI0YMHY 3yMOBIIIOE Horo KBasi(ikalio, BiIIOBI-
JAJIBHICTB Ta Mipy nokapaHHs. [IpobneMHUM MUTaHHAM TYT € CIiBBITHOIMIEHHSI HOPM MI>KHAPOAHOTO KPUMiHAIBHO-
TO MpaBa Ta BHYTPINIHBOICPKABHOTO 3aKOHONABCTBA SIK IIPH KBaTi(iKalii TpaHCHAIIIOHAIBHOTO 3JI0YUHY, TaK 1 TIPU
BHU3HAYCHHI MIpH MTOKapaHHsI.

MeTo10 cTaTTi € BUBYCHHS KBATI(PIKYIOUNX O3HAK CKIIJy TPaHCHAIIOHAIBHOTO KPUMIHAIBHOTO 3JI04MHY IS
JOCSTHEHHSI OUTBII MTOBHOI XapaKTEPUCTHKH IIi€] KaTeropii MiXKHaApOAHOTO KPUMiHAIBFHOTO ITPaBa.

TpaHCHaLliOHaJILHe KpI/IMiHaJII)He MIPaBO Ta MOTO OCHOBHI KaTeropii OCTaHHIM 4acoM BCE YaCTIiIle TPaTUIIOTh-
sl SIK y BITUM3HSIHUX, TaK 1y 3apyOLKHUX JOCHiKEeHHsIX. [Ipu opMyBaHHI HOTo KOHIENIIi OCHOBOIONOXKHE 3HA-
YEeHHs MaloTh KJIACHYHI Mpalli K 3apyODKHUX, TaK 1 BITUM3HAHUX BUEHHX, 30KkpeMa pobotu P. Aro, JI. AHIMIOTTI,
M. BaiimyparoBa, M. baccioyHi, I. biumenko, A. boccapaa, M. bypomencekoro, B. Bytkesuua, B. Bacuienka,
I'. Bepne, M. I'naroBcekoro, JI. 3abmonpkoi, A. Kaccese, O. Kubanbuuka, /1. Jlepina, I. Jlykamyka, A. Haymosa,
B. ITanoBa, B. Ilemra, A. @epapocc, V. llladaca ta iH. KoHmerniisi TpaHCHAIIIOHATBHOTO KPUMIiHAJIBHOTO TMpaBa
yTBepAMIach y 3apyOixHiil ropunuuHiil noktpuni (M. baccioyni, H. Boiictep, A. boccapn, I'. Bepne, A. Kaccese,
Jlx. Maprin, A. Pomano, K. Ponionos, FO. Tpynnescekuii, Jlx. LlIBaprienGeprep). BiTunsHsHi BueHI Takox 0epyTh
aKTUBHY y4acTh y ii ¢opmysanni (B. Antunenxo, I1. binenuyx, H. 3eninceka, H. Hpwomina, O. KozaueHko,
H. KipoBan, T. Cupoin). Bu3naueHHSAM cKiamy Mi>KHAPOIHOTO 3JI0YMHY CBOTO Yacy 3aliMallics TakKi JOCIHiTHUKH,
sk P. AnenpxansH, A. 3emiacbkuii, M. Kopxancekuii, B. Kynpsisuer ta inmi BueHi. [IpoTe kimrouoBa Kareropis
TPaHCHALIOHANBEHOTO KPUMIiHAJIFHOTO TpaBa — TPAHCHAIIOHANBGHUH 3IOYMH — JOCTIPKEHa HEAOCTATHRO. 30KpeMa,
BHUMAraroTh yBaru Horo KOHIEIIis, BIACTUBOCTI, BUIOBA XapaKTCPUCTHKA, CKJIa]l 3JIOUYHHY Ta HOTO EIEMEHTH, KBa-
midikanis 3JI04MHIB TPAHCHALIOHANIBHOTO XapaKTepy, CHiBBIAHONICHHS MIXHAPOJHO-NPABOBOTO PETYIIOBAHHS Ta
BHYTpILIHbOEPKaBHOI topucaukiii. lI{ogo ckiaxy TpaHCHAILIOHAIBHOIO 3JI0YMHY, 3a3HAUUMO, 110 MEBHI JOCHil-
JKeHHsI BYCHUMU TipoBoaminch (B. Artunenko, M. baccioyni, H. Boiictep, 1. Jlykamyk, b. Hakamunse, B. Penerib-
KHI), POTE 3a3BHYAll yBara MmpuIusuiach cyd’eKTaM 3JIOUMHIB Ta BUMIPY KPUMIHAIBHOT BIITOBITaIBHOCTI.
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