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Summary

Denis Bobrovnik. The Globalist Potential of a Territorial Community: Theoretical Approaches to Determination.

The article explores theoretical approaches to determining trends of acquisition by a territorial community, which is the exclusive
subject of national constitutional law of the state, corresponding to the level of international legal personality due to the growth of its
globalist potential. This is achieved through the study of local and global factors, which are activated under the conditions of formation
of the national model of local self-government in the state and strengthening of the factors of globalization, its objective, activity and
resultant paradigms.

It is stated that in spite of the purely local nature of local self-government, in the conditions of globalization, because of the emer-
gence and necessity of solving the dichotomy “global — local”, this institute acquires global significance as the primary cell of global
society at the level of which a person undergoes socialization and can produce, manifest, to decide, to realize their life directions —
intentions, needs, aspirations, interests — in the course of their life cycle. It is in this sociological load that the basic value of local self-
government as an imperative and unchanging sphere of human life and manifestation of its existential interests, when it and only as a
member of the respective territorial community, can exist, function and develop within the state.

It is argued that in the context of globalization, especially its legal form, at the level of a territorial community, which, thanks to
historical, geographical, ideological, intellectual and other factors, possesses the internal logic of its origin, existence and develop-
ment — within the institution of local self-government that exists and functions in the territory of the relevant Member State of the inter-
national community, — through the competent authority of local self-government bodies formed by such a community and whose acti-
vities are aimed at addressing — the issues of formation, definition, understanding and resolution of which depend on a stable, optimal
existence and functioning of the community and each of its members-inhabitants of the respective territory, — a local system of realiza-
tion, protection, protection and guarantee of constitutional rights, freedoms and obligations is formed. human and citizen relations that
at the level of functioning of the local society act as municipal human rights, personality, member of the territorial community.

Key words: globalization, local self-government, territorial community, local community, local self-government body, identity
of territorial community, constitutional law of states, international law.
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KOMMNETEHLUIA OPrAHIB MICLUEBOIO CAMOBPSAANYBAHHA Y OPIFAHI3ALII
TA 3QINCHEHHI BE3OMATHOI FOPMOUYHOI AOMOMOIn

CTaHOBIICHHS 1 PO3BUTOK B YKpaiHi CHCTEMH MICIIEBOTO CAMOBPSIYBAaHHS €BPOICHCHEKOTO 3pa3Ky cTajio (dak-
TUYHO PEBOIIOIIHHOIO MOJIEI0, OCKUTLKHA HA TEPUTOPIT MOCTPAITHCHKOT TOTAITAPHOT IEPKaBHU 3’ IBUIIACH MOTYTHS
CaMOBpsHA THCTUTYIIISA, IO 3HAMEHYBaIa co0O00, MO-TepIe, PO3IMOIii €IMHOI CUCTEMH IyOIiYHOl BIa U Ha JIBa
piBHI — myOmiuHy NepKaBHY BiIaay Ta MyONiduHy caMOBpsAAHY (MyHIIMOamsHy Biamgy)! (muB. ct. 5 Koncrurymii
VYkpainu)?; no-zapyre, odiliiiHe BU3HAHHSA HE TUIBKH PO3MOJUTYy iHTEpECiB MiX IMMH ABOMA PIiBHAMH IyOmi4HOI
BJIaJIM, @ i1 1X BU3HAHHS 1 HACTYIHY KOHCTHUTYILIHHO-TIpaBoBy Jeraiizaunito (ct. 140 Koncturyuii Ykpainu)3, npudo-
MYy, BPaxOBYIOUH TOM (hakT, 110 IHTEPECH MicIeBOro camoBpsayBanHs (nam — MCB) B 0co0i TepuTOpiaabHOI Ipo-
mau (nami — TT') He 36iramcs 3 iHTepecaMi ACPKaBH, ajle i HE CYNepedrIIn iM*, [IO-TpeTe, MOsIBY HOBOI yNpaBIIiH-
CBKO1 TapaIATMK — KOMIIETEHITi OpFaHlB MicrieBoro camoBpsinyBanHs (1ani — OMCB), sika Oyna croyatky BU3HaHA
Ha KOHCTUTYIIiIHO- TPaBOBOMY piBHI y BUDNISAAI iX TOBHOBaXKE€Hb, BU3HAYCHUX 3aKOHOM (JZ[I/IB 4. 1 ct. 144 Koncrury-
il YkpaiHu), a moTiM y npodinbHOMy 3akoHOMaBuoMy akTi (3akoHi Ykpainu «IIpo MicieBe caMOBpsTyBaHHS B
VYkpaini» Big 21 TpaBusa 1997 p.5) — y BUIVIsAL BIIMOBIIHUX MPEIMETIB BifaHHs, TOOTO cep COLianbHOTO KUTTA, B
sikx OMCB 3IiCHIOIOTE CBOIO TiSUTBHICTB, B SIKMX BOHHU € KOMIIETCHTHIMU.

OTxKe, 3aKOHOABIIEM B npouem MPUHHSITTS KOHCTHTyLm VYkpainu 1996 p. Ta npodiibHOTO 3aKOHOIABUOTO
aKTa OyJI0 BUPIIICHO HAMBAKIHBILIE THTAHHS praBJIlHCLKOFO JWMCKypCy B cepi 3aiiiCHeHH s 1My OuIivHOT B1am Aep-
JKaBU — BU3HAHHS 1 Jierai3aiis BIAcHOi, OKpeMoi, caMocTiitHoi kommeTernii OMCB, ska panilie GpakTHYHO HE
BH3HaBajach aHi Tpe/ICTaBHAKAMHU aJIMiHICTPaTUBHO-MIPABOBOI JOKTPUHH, aH1 3aKOHONABISIMH, 00 AK Meplli, Tak i
JpyTi, e B PajIAHCHKHIA IEPIOJ, CIUPAIOYHCE HA IPUHIIHII IeMOKPATHIHOTO ueHTpan13My, SIKUH BU3HAYaB OCHOBO-
TIOJIOXKHI MIAXOMU JO BH3HAYCHHS Ta p03n0):[1neHH;{ YIpaBIiHCHKO- KOMl'[eTeHI_III/IHI/IX BiJTHOCHH, BOa4Yaiii MOBHOBA-
JKCHHS MicueBux Pax HapomHUX AEIyTaTiB OpraHiYHAM HPOIOBKCHHSM 1 JeTaNi3aliclo KOMIIETSHIIIT BUIIUX Opra-
HIiB JIep>KaBHOI BJIaJIU 1 yIIpaBIiHHS.

Pasom i3 Tum BapTo 3a3HaunTH, 0 heHoMeHooris komnereHii MCB Tta iioro opraHiB (npeacTaBHUIBKUX i
BUKOHABYHMX) iCHY€, (DyHKIIIOHY€ Ta aKTUBHO PO3BHBA€THCs. HamisaqHUM MPUKIAAOM ii PO3BUTKY € BCTAHOBJICHHS
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noBHoBakeHb OMCB y 3nilicHeHHI 0e30TUIaTHOT MPaBOBOi JIOTIOMOTH, IO 3aKOHOJABYO 3a0€3MEYCHO IIISXOM
HazaHHd OMCB noBHOBakeHb y MpoginbHiil cdepi, a Takox (GopMyBaHHAM aOCOMIOTHO HOBOI cepH BiTaHHS
OMCB.

HeoOxigHO HAarosoCuTH Ha TOMY, L0 caMme MpodJieMaTuka KOMIIETeHLIii Ma€e B Iep)KaBHOMY YIIpaBJliHHi, IpH-
4OMY K Y By3bKOMY, TaK 1 B IIMPOKOMY HOTO PO3yMiHHI, BU3HAYaIbHE 3HaYCHHs, 00, HA JYMKY OJHOTO 31 3HAHHUX
MIPEJCTaBHUKIB PAJITHCHKOI, a TOTIM 1 pOCIHCHKOT HayKHU aaMiHicTpatuBHOTO mpasa, 10.0. TuxomupoBa, B cucTeMi
JIep>KaBHOTO YIIPABJIiHHSA Ta 3A1HCHEHHS ITyOIiYHOI BIaIy KOMIETEHIIIS BUCTYIIAE SIK «<HOPMaTUBHUN IBUTYHY», TOMY
JUTISL OCTaTOYHOTO TaKOTO TBEP/PKEHHS (DaKTUYHO HE BHCTA4a€ CUCTEMH HAYKOBHX 3HAHb MPO KOMIIETEHIIII0%, IO €
SPKUAM CBiZIOLITBOM HayKOBOTO MOTEHIIiay B JOCHIIKEeHH] [bOTO (heHOMEHaA.

Criz 3a3Ha4MTH, 1O Pi3HI JepKaBHO-IPABOBI MPpoOIeMH (2 MOTIM KOHCTUTYLIHHO-IIPaBOBI Ta aIMiHICTPaTHB-
HO TIPaBOBI MpoOJIeMHU. — ABT.), OB’ sI3aHi 3 MpaBaMHu, 000OB’I3KaMH, TTOBHOBAKCHHSIMH OpPTaHiB MyOIIYHOT BIIAJIH,
JIOCITI/DKYBAIMCS B poOOTaX HAWMBU3HAYHINIMX BITYM3HSHUX IPABO3HABIIIB JIOPEBOIIOIIHHOTO, PalSHCHKOTO Ta
cyuacHoro nepiofiB: M.M. KopkynoBa, M.A. Peiicaepa, C.A. ABak’siHa, C.C. Anekceea, M.B. barnas, M.1. Baii-
TiHa, [.B. Bapa6amesa, A.O. be3yriosa, FO.M. Koznosa, O.0. Kyradina, M.O. Illadipa, K.®. llepemera; ykpain-
CBKUX YYEHHX-KOHCTUTYLIOHAICTIB, aJMiHiCTpaTUBIiCcTiB, MyHinunamictiB M.O. baiimyparosa, O.B. Baranosa,
IO.I1. bursxka, LI1. bytka, M.I1. BoponoBa, P.K. JlaBunosa, B.M. Kammno, M.I. Ko3to6pu, B.B. Koneitunkona,
M.I. KopHnienka, B.B. Kparuenka, B.®. Ky3nenoroi, [1.M. JIroOuenka, B.®. Menamenka, B.®. Onpuika, M.I1. Op-
3ix, B.®. Iloropinka, M.O. I[Tyxtuacekoro, A.O. CeniBaHoBa, €.A. Tuxonosoi, A.®. Tkauyka, O.®. Opurpkoro,
JLIT. KO3bKOBa; Cy4acHUX HAYKOBIIIB OJMXKHBOTO 1 JalibHBOTO 3apyoioks U. Anpiana, P. Arpanodda, M.C. Borna-
ps, B.I. Bacunbesa, B.b. €nokumona, C. MonTina, M.B. TToctoBoro, S.1O. Crapuesa, A.l. Uepkacosa, B.€. Yup-
kina, K.C. Hlyrpinoi Ta in. OcoOnuBy yBary Tpe0a NpUIiIUTH HAyKOBUM IPAIsiM THX BITYU3HAHUX aBTOPIB, AKi PO3-
pobmsuin mpobnemaruky komriereHiii MCB ta OMCB, 3okpema [.B. bano6anosoi, €.0. Bacunskoroi, B.O. Bennu-
ko, B.I1. I'po6osoi, H.B. Kamincekoi, O.0O. Kpasus, A.P. Kpycsan, T.C. CMupHOBOI.

Pazom i3 TiM cI1it 3a3HaYMTH, 10 BKa3aHi GaxiBii He mociimpkyBaim komnereHiito OMCB B cdepi opraniza-
1ii Ta 3aiiiCHeHHs 0€30TUIaTHOT MPaBOBOT IOTMIOMOTH XHUTEIsIM-4iieHaMm TT y 3B’53Ky 3 00’ €KTUBHUMH 0OCTaBUHAMU.
ITpu4rHOIO Takoro cTaHy CIpaB CTaja BiCYTHICTh Ha TOHM yac BiANOBiIHHX MoBHOBakeHb OMCB B npoinbHiit
cthepi B 3aKOHONIABCTB1 YKpaiHH PO MiclieBe CaMOBPSAYyBaHHA, 10 POOUTH MPOQiIbHY MPOOIEMATHKY aKTYaIbHOIO
Ta TaKolo, IO CIPSIMOBaHA Ha JAOCIIPKEHHSI HOBUX aCHEKTIB JISTTbHOCTI OpraHiB MyOIivyHOT BIaIu.

ToMy MeTOI0 IIi€l CTATTI € NOCHIPKEHHS (PeHOMEHa KOMITeTEHINI Ta HOTO 3MICTOBHOI XapaKTEPUCTHKH Y
OMCB VYxkpainu B chepi opranizarii Ta 3ailiCHEeHHs 0€30IUTaTHOI PaBOBOi JoroMoru B pamkax TI, ocoOimBoO B
KOHTEKCTI JIeIeHTpai3alii MOBHOBaXXECHb IyOJIIYHOI BJIaJ, 10 € BKpail aKTyaJIbHUM Ta HAYKOBO OOTIPYHTOBAHHM.

B oHTOMNOTIYHINA KOHTEKCTYai3a1lii 0coOIMBa POk (PEHOMEHA KOMIETEHIII] JETepPMiHYEThCS TUM, II[O:

a) ueil peHOMeH HamlpsMYy OB’ sI3aHO 3 COLIaJbHUM 1 HacamIiepe, Aep>KaBHUM YIPaBIiHHIM, IO 3A1HCHIOETh-
cs opraHaMu IyOJi4HOI BlaJu, Ta HOro 3HaueHHAM (yIpaBliHChKO-BU3HAYAIbHUN KPUTEPiil KoMIeTeHIIi1. — ABT.);

0) 3 MHOKHHHICTIO Cy0’€KTHOTO Ta 00’€KTHOTO CKJIaJy KOMITETCHIIIHHUX MPaBOBITHOCHH, TOOTO BEIUKOIO
KUTBKICTIO Ta PI3HOMAHITTSIM OpraHiB MyOJIIYHOT BJIaJH, IO € B HASBHOCTI Ta (YHKIIOHYIOTh y OyIb-sKii JepKaBi
caMe IIISIXOM TPaKTUYHOTO 3JIIHCHEHHs, peaji3allii CBO€i KOMIETEHIl, Ky JUIS HUX pO3poOIsi€, BCTAHOBIIOE,
OKPECIIIOE Ta JIeTallizye aAepkaBa (Cy0’eKTHO-00’ €KTHUIT KpUTepii komnereHmii. — ABT.);

B) 3 BEJIMKUM 3HAYEHHSAM KOMIIETEHIIi1, IK € IMHOTO MOXJIMBOTO, ONTHMAJIBHOTO 1 aIeKBAaTHOTO «3aIlyCKal040ro
MEXaHi3My» Ul HAJEXKHOI MisUTBHOCTI TaKUX OpraHiB myOnidHoi Biaau ((yHKIIOHATBHO-TISUIBHICHUN KpHUTEpii
KOMITETEHIIii. — ABT.);

T') 3 TEHETHYHO-BHYTPIIIHIM 3B’SI3KOM KOMITETEHIIIi 3 MpaBoM — 00 came Iieil (heHOMEH BHUCTYIAE IHCTPYyMEH-
TaJBHUM 3aCO00M aJIMiHICTPAaTHBHO-IIPABOBOTO BIUIMBY, BiIKPHBAIOUN IUISX UL (POPMYBAaHHS HAJICKHOTO MPaBO-
BOTO MIPOCTOPY, B IKOMY peai3yloThCs IOBHOBAXKCHHS CY0’ €KTiB MpaBa, 1[0 CTAHOBJIATH OCHOBY KOMIIETEHIIIi opra-
Hy myOniyHOi BIaau (HOpMaTUBHO-JIETepMiHALIMHUN KpUTEpii KoMIieTeHii. — ABT.);

I') 3 pPO3MOBCIOKCHHSM 1 32aCTOCYBaHHIM I1b0T0 (peHOMeHa B MCB, 60 BOHO, BUCTYIIal04U iHCTHTYTOM ITyOIid-
HOI BIIaJX B ITUPOKOMY CEHCI, ITO-TIEpIIIe, Ma€ BIaCHY KOMIIETEHIIIIO; TIO-IpyTe, sl KOMIIETSHIIISI Ma€ CyBOPO TEJICO-
JIoTiYHE OOIPYHTYBaHHS 1 0OMEXeHHs (BHUpIIICHHS MHUTaHb MicieBoro 3Ha4eHHs — cT. 140 Koncturymii Ykpainw,
IUTIOC BUKOHAHHS JIEJICTOBAHUX ITOBHOBA)KCHb BUKOHABUOI BIaIH (IUB. MpodinbHui 3akoH Ykpainu Bix 21 TpaBHS
1997 p.); mo-TpeTe, HATUIAETHCS BIIIOBIIHUME TOBHOBAXXEHHIMHU Y Pi3HUX chepax COmiadbHOTO KUTTS (HasIBHICTh
MpPEeIMETiB BilaHHS. — ABT.) (JIOKaIbHO-CAMOBPSATHUM KpUTEPili KOMIETEHLIi. — ABT.);

) 3 BEJIMKUM JIeBilalliiiHUM MOTEHILI1aJI0M KOMIIETEHIIi, 110 B TPOLECi CBOET peanisaiii, mo-nepiie, Moxe Haly-
BaTU HOBi IIOBHOB)KCHHS Ta HOBI MPEJMETH BiTaHHS — HAPUKIAM, IPEAMET JOCITIKEHHS IIi€l CTaTTi, a caMe KOM-
netennis OMCB B opranizantii Ta 3ailiCHeHHI 0€30TUIaTHOT FOPUIMYHOT JOTIOMOTH, € SICKPaBHM TPUKIIAJOM TaKOi
JTUHAMIKH; TO-IpyTe, BOHA MOXKE ITOIIUPUTHCH Ha iHIII, CX0X1 MPaBOBIAHOCHHHU MK Cy0’€KTaMu IpaBa Ta II0YaTH
X perynoBaTH Ta perlaMEHTYBaTH (JUHAMIUHUH KpUTEpilf KOMIIETEHI. — ABT.);

e) ueil (eHOMEH € €IMHUM 1 ONTUMAaJIBbHUM 3aCO00M B3a€EMOJIIi OpraHiB myOIiYyHOI BIaAU MK COOOI0 Ta MiX
HUMH 1 IHIIUMH cy0’eKTaMu MpaBa (KOMYHIKaTUBHMI KpUTEpid KOMIETeHLil. — ABT.).

Kpim TOro, 0co0aHBYy 3HaYMMICTh (DEHOMEHOJIOTIT KOMITETEHIIT MiIKPECTIOE CEMAaHTHYHE PO3YMIHHS TOHSATTS
«KOMIIETEHIIisI», IO € MOX1THUM BiJT IJATHHCHKOTO «competentia» — MPHUHAIEKHICTH 0 ITPaBy’, Ta 03HAYA€ KOJIO TIOBHO-
Ba)kKEHb YCTaHOBU a00 0coOH. Maiike BCl CJIOBHUKH JJAIOTh CaMe TaKe ETUMOJIOTIYHE TIOSICHEHHSI [IbOTO TepPMiHa.

OCHOBHUM (PyHKIIOHATBHUM IPU3HAYCHHSAM KOMIIETEHII, SIK IHCTPYMEHTY TEXHOJOTIUHOTO 3a0e3NedeHHs
aJIMiHICTPaTUBHO-NIPABOBUX, YIPABIIHCHKUX BITHOCHH, € MOXIIUBICTD 3IIHCHEHHS MyOJiYHOTO YIpaBIiHHA Yepe3
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HaJIEeHHS Horo Cy0’€KTiB BiAIIOBITHUMH IpaBaMH i 000B’SI3KaMH (IIOBHOBR)XEHHSMH) Y CYBOPO BCTaHOBJICHHX
3aKOHOM cdepax CYCHUTBHOTO KHUTTS (MPEAMETH BiIaHHS), NUIIXOM MPUHHATTA PillleHb, 0 MalOTh 000B’SI3KOBY
IOpUAMYHY cHITy, (hopMalibHy BH3HAYEHICTh 1 PO3MOBCIOMKYIOTHCS Ha BIAIMOBiJHE KOJIO 0ci0, y 4aci Ta MpOCTOpi.
MeTo10 Takoro ynpasiiHHS BUCTYIa€ OTPUMAaHHS COLIAIBHOTO Pe3yJIbTaTy, TOOTO MOJIENIIOBaHHS TaKUX CYCHUIBHUX
BiJHOCHH, IO € aICKBATHUMH IPUHHATHM Cy0’€KTaMH YIIPABIiHHS PIIICHHSM Ta CKEPOBAHUMH Ha JIOCSATHEHHS Bij-
MOBiTHOTO cycrniibHOrO Onara. Ille OUTbII OAHO3HAYHO Ta Ha OUIBII BUCOKOMY METOIOJIOTIYHOMY PIiBHI OIHIOE
(enomen kommetenmii FO.O. Tuxomupors. Bin Hacamrepe] akIIeHTYe yBary Ha ii QyHKIIOHaJIBHINA MPUPOSi, BBa-
JKAIOUH, [0 y Hal3araJbHIIIOMY BUTIIA/II KOMIIETEHI[Sl € KOMIUIEKCOM JIETalbHO BCTAHOBJIEHUX CIIOCOOIB 3/11HCHEH-
Ha nyOniuHuX (yHkiin. OTxe, HABEACHUM aBTOPOM, Ha Hallly TYMKY, 3pa3y xk: a) pikcyeTbcss HOpMaTHBHA IPUPOAA
KOMITETeH1ii; 0) JeTepMiHyeTbcs i BU3HAHHSIM 3 OOKY JepiKaBH; B) HMiAKPECTIOEThCA 1i MisIbHICHO-TIOBEIIHKOBE
HaINOBHEHHS; T) peduiekcyeThes 11 GyHKIIOHATBEHA peati3allis 3aBIAKA caMe BIAMOBIAHUM JisIM IEpyKaBy; T) 1, 110 €
0COOJTMBO BAXKITUBUM, 00’ EKTHBYETHCS 11 CTAHOBIICHHSI, PO3BUTOK, IHCTUTYIIIOHATI3AIIIS 1 3aKPITUICHHS Yepe3 Mpago.

Kpim TOTO, HEOOXiTHO BpaxoByBaTH, IO, Ha TYMKY IIbOTO aBTOPA, KOMIIETEHIIiS CKIAIAETHCS 3 €JIEMEHTIB
JIBOSIKOTO pofy. Jlo BU3HAYaIbHUX E€IEMEHTIB KOMIICTEHIII] HAJIS)KaTh MIPEIMETH BiJaHHS SIK IOPUIUYHO NEBHi chepu
1 00’€KTH BIUIMBY, a TAKOXX BJIa/IHI IOBHOBAXKEHHS SIK TapaHTOBaHA 3aKOHOM Mipa MPHHHATTS pillieHb (IBOJAHKOBA
cucreMa. — ABT.). Jlo CynyTHIX €JIeMEHTIB KOMIIETEHLi]1 BiH BITHOCUTh HacamIiepe ] i K JOBIOCTPOKOBY HOpMa-
THUBHY OpI€HTAIII0, III0 BUPAKAETHCS B OS3MEPEPBHOMY PO3B’sI3aHHI BHHUKAIOYHX 3aBIaHb 3a TOMIOMOTOIO 3iHCHEeH-
HsI KOMITETEHIIIT (TOOTO, TEIEeONIOTIYHI IOMIHAHTH, IO JOCATAIOTHCS Y XPOHOJOTIYHIN MEPCIISKTHBI IIIJISIXOM YIIpaB-
THCHKO-HOPMATHUBHOI MPAaKTHKH. — ABT.). TakuM CymyTHIM €JIEMEHTOM € i 000B’ 130K JIiSITH, HE3BAXKAIOUHU HA TE€, YU
CTOCYETBCS 1€ Aep>kaBH abo 11 OpraHiB i MOCaAOBHX 0CIO (AiIBHICHO-YIPABIiHCHKHN (DaKTOp, IO Peati3yeThCs
3aBJSKA HOPMATHUBHUM MPUIHCAM Ta AUCKPELITHUM TOBHOBAXKEHHAM, TOOTO BiAMOBIAHUM (pOpMaM aIMiHICTpaTHB-
HOT'O pO3Cyay MOcajoBuX abo ciayx00BuX 0cib oprany aepxasu abo OMCB. — ABT.). Pa3om i3 TUM MoOXHa cTBep-
JUKYBaTH, 1110 0€3 HassBHOCTI Ta peai3allii mpasa JiSTH KOMIICTCHIIiS BTpaya€e CBOE TOJIOBHE IHCTPYMEHTAIbHO-TEX-
HOJIOTIYHE TPU3HAUEHHS, a caMe CBO€ IyOIiuHO-TIpaBOBe 3a0e3MedeHHs 3a JOIIOMOTOK PI3HUX OpraHi3aliiHuX
(BKJTFOUArOUM M MUCKpEIiiiHI TOBHOBAXCHHSI, 1[0 HECYTh B cOO1 BETIMKUI IICUXOJIOTIYHAN TIOTEHIIiall. — ABT.), opra-
Hi3aliiHO-IIPaBOBUX Ta HOPMATHBHUX 3aC00iB, SIKi 3aCTOCOBYIOTHCS 3 Pi3HUMHU (POpMaMH YIPaBIiHCHKOI TisITBHOC-
Ti — cyOOpAMHALIIEI0, KOOPAWHALIIEI0, PEOPIUHALIIEIO.

Kpim Toro, cuctemuuit miaxin g0 koMmrereHIii, Ha gymMKy Toro x [0.0. TuxomMupoBa, 3HaXOAUTh CBill TIPOSIB y
TaKOMy PO3YMiHHI ii cy0’€KTIB (0COOIMBO, CKEPOBAHOMY B IIJILOBOMY Ta JiSUIbHICHOMY HampsMax. — ABT.), KOJH
BOHH Ha OCHOBI IIbOTO B3a€EMOJIIIOTH MK COOOFO B MPOIIECi BAKOHAHHS JICPKaBHUX, PET1IOHAILHUX Ta 1HIINX 3aBIaHb
(BHCOKMIA piBeHb HE TUIBKH 1 HE CTLIBKHM KOMYHIKAIlii, CKIJIbKM BHCOKHH CTYIIEHb caMe KojlabopamiifHOTo Ta iHTer-
payibHOTO CHiBPOOITHHITBA. — ABT.). OTXe, AepKaBa K Kepyloua CHCTEMa BOJIOII€ CYBEPEHITETOM 1 BUKOHYE ITy0-
miuHi (QyHKLI{, TOMY 4acTo TOBOPATH IO YIPaBIiHHA JepkKaBHUMHU ciipaBamu. Aje i OMCB, 3a nopydeHHsIM n1ep-
JKaBH Ta B HOPMATUBHHUX MEXAaX, BCTAHOBICHHUX HEIO, TAKO)K BUKOHYIOTh ITyOIidHi QYHKIIT, — 3BiZICH, MOXKHA TOBO-
PUTH TPO YIPABIIHHS MiCIIEBUMH (JIOKAJIEHO-PETIOHATEHUMH) CTIPaBaMH.

Ha mam morsi, 0coOMuBY yBary HeoOXiTHO 3BePHYTH Ha CHCTEMHE 3a0e3IeueHHs] KOMIIETEHIII T, 10 BUCTYIIAE
HE TUTBKH 3aIOpyKOIo i1 e(h)eKTUBHOCTIY, a i BIAMOBIIHOK OpTaHi3allifHO MapaJTMOI0 Y BHPIIICHH] TEICOIOorid-
HUX JIOMiHaHT MyOniyHoi Buagu. Take 3abe3neueHHs, 1o, Ha AyMKy }0.0. TuxomupoBa, MiCTUTh B c00i IIICTh eJte-
MEHTIB, HE TUIbKHU CIIPUSE pealizalii KOMIETeHLii, a i, BBaXKaeMoO, (PaKTUYHO rapaHTye il icHyBaHHA Ta QyHKIIOHY-
BaHHs Pa3oM 3 CUCTEMOIO MyOJIIYHO1 BlIau B JepxkaBi, — yepe3 No0yA0BYy CKIAJIHUX KOMIUIEKCHO-CUCTEMHHX, BEp-
THKAJIBHO-TOPU30HTAIBHAX YIPABIIHCHKHX 3B’ SI3KiB, 1[0 0a3YIOTHCS HA BIAMOBIIHIN MOBEIIHII YYaCHUKIB ITPOIECY
JIEpKABHOTO YIPABIiHHSA B IIMPOKOMY HOTO pO3YMiHHI, 110 BKIFOUAE 10 ceOe i yrpaBITliHHS Ha perioHAIbHO-TTOKAIb-
HOMY DiBHI (D)YHKIIIOHYBaHHS COLiyMY.

Jo Takux eneMeHTiB 3a0e3MeYeHHs] KOMIIETEHIIIi HaleXaTb HacTymHil0:

a) cTaOUIBHICTh BIaIH Ta il IHCTUTYTIB (cTabimi3auiiHui KpuTepii komnereHmii. — ABT.!!) — 010 1HCTUTYTY
MCB, Tyt HaeTbes mpo cTabiIbHICT MyONIIYHOT CaMOBPAAHOT (MYHILMIIAIBHOT) BIIaJU Ta CUCTEMY ii OpraHiB;

0) oOrpyHTOBaHUIl BUOIp GOPMHU 1 CTPYKTYpH OpraHy (cy0’€KTHO-apXiTeKTOHIYHUN KpUTEpiid KOMITCTCHINT. —
ABT.) — oo MCB, 1yT #ieTbes npo BuOip Mozeni moOymoBu Ta apXxiTekToHiky OMCB;

B) NpaBWJIbHE PETrYIIOBAHHS KOMIICTEHINI (PeryasITHBHO-YIPABIIHCHKIHA KPHUTEpili KOMIIETEHIl. — ABT.) —
mono MCB, TyT iineThcs PO MPaBHIBHY 1 ONTUMAIBHY MOOYIOBY TOPU30HTAIBHO-BEPTHKAIBHUX Ta MIKTOPHU30H-
TaJbHUX YIPABIIHCHKHX 3B’ SI3KIB CyOOPAUHALIKHOTO, PEOPANHALIIIHOTO Ta KOOPAUHALIHHOTO XapaKTepy, IO € TeX-
HOJIOT'1YHOIO 3aTIOPYKOIO 3A1HCHEHHS L1IbOBOIO YIPAaBIiHCHKOIO [IUKITY;

I') BUCOKa KOMIICTCHTHICTh KEpPIBHUKIB, TIOCAJIOBHX Ta CIY)KOOBUX 0Ci0 (MOTHBAIIHHO-KaJAPOBHU KPHTEPii
KOMIIETeHIIii. — ABT.) — oo MCB, TyT #eThcst Mpo KaapoBuil pecypc Ta BiamoBiaauii noreHmian OMCB, skicTh
HiATOTOBKH 1 (paxoBHii piBEHB SIKOTO AETEPMiHY€E MOXKIIMBICTH peati3allii KOMIIETCHIIITHNX TOBHOBAXKCHB BiAIIOBII-
Horo OMCB;

I) JOocTaTHI MarepiaibHO-(hiHAHCOBI pecypcH (30BHIIIHBOPECYPCHUN KPUTEPi KOMIETEHIi. — ABT.) — IIONO
MCB, TyT #zneTbcs Mpo Halle)kKHE pecypcHe 3ale3leueHHs MpoLecy AP KaBHOTO (JejeroBaHi MOBHOBAaYKEHHS
OMCB) Ta camoBpsaHOTO (BiacHi moBHoBaxkeHHss OMCB) ynpasinHs, 110 3aiiicHioeThes:t OMCB, 3aBasiKu BUKO-
PUCTaHHS IHCTPYMEHTY KOMIIETCHIIIT;

JT) 3aXKCT KOMIIETEHIIi1 (0XOpOHO-3a0e31meuyBaIbHIN KpUTEpil KoMreTeHIlii. — ABT.) — mogo MCB, Tyt iineTs-
Csl PO MOXKITUBICTH CyZ0OBOTO 3axucTy mpaB MCB, 10 cucTeMHO BKIIO4ae B cebe i mUTaHHS KOMIETEHIlil Horo
opradiB (auB. cT. 145 Koncrutyuii Ykpainn).
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KoHcTtuTyuinHe npaBo. MyHiuunanbHe npaso

Tpeba 3a3HaunTH, 110 3 KomIieTeHiero OMCB, sik ¢y0’€KTiB ImyOmiyHOTO MpaBa, M0 3HAXOMATHCS Y BIJIHOCH-
Hax BIIaJHOI cyOopauHalii, koopAnHaNLii i peopAuHaii, ToB’s13aHi i iHmIi cy0’€kTH paBa (KOMyHIKaTHBHUI KpHUTe-
piit komnereHii. — ABT.). OTxe, 3aBIsKU bOMY (HOPMYETHCS, 00 €KTUBYETHCA 1 BUHUKAE CKIAAHUN Ta OaraTopis-
HEeBHI cMM0103, a TOTIM 1 MpodiibHa KOMYHIKaIliifHA CHCTeMa OpraHiB MyOIiYHOT BIaIH, iX MOCAIOBUX Ta CIYXKO00-
BHX OCI0 3 IHIIMMU Cy0’€KTaMH HalllOHATBHOTO KOHCTUTYIIIHHOTO TIPaBa, IO 3HAXOAATHCS Ha PI3HUX PIBHIX YIIPaB-
TiHHS (JIOKAJIBHUH, perioHaJbHHUN, [IEHTPAIbHUN (3araibHOEPIKABHUN), MKHAPOIHMIA). Ajie Tpeba BpaxoByBaTH,
o0 Takuii cuM0i03 HE Ma€ CTOXaCTHYHOTO XapakTepy, 00 XapaKTepU3yeThCS: a) YITKOK B3AEMOJIIEI0 HA3BAHHMX
Cy0’€KTiB; 0) Taka B3a€MOJisi BUHUKAE HA OCHOBI BEPTUKAJIFHO-TOPU30HTAIBHUX 3B’ SI3KIB Ta B MEXXaX TOBHOBAXXEHb
opraiB myOi4HOT BIIa/Iy, iX MOCaJ0BUX Ta CIIY>)KOOBUX 0Ci0; B) BOHa A€TEpPMiHOBaHA 1 BCTAHOBIIIOETHCA AEPKABOIO;
r) ii 3MiCTOM € mpaBa, cBOOOAM 1 000B’SI3KK (HI3UYHHX Ta IOPUAUYHHUX OCI0, [0 CTAHOBIATH iX KOHCTUTYLIHHO-Ipa-
BOBHII CTaTycC.

Otxe, OMCB 3aiimMaroTh BaXXJIMBE MicClle B IUX BiJHOCHHAX, MO-TIEpIIe, K OpraHu IyOJiYHOI Bialu; IO-
JpyTe, SIK OpraHy, siKi c(OpPMOBaHi HACEIEHHIM BiIMOBITHOI aIMiHICTPaTHBHO-TEPUTOPIaAIHOI OJWHUII AEPKABH,
mo (yHKI[IOHY€e Ha BiAMOBIMHIN 11 Tepuropil y Bummsini TI'; mo-TpeTe, iX AiAIBHICTh XapaKTEPH3YIOThCS TEPUTOPI-
aJbHOIO KOHOTAIII€I0 Ta OOIPYHTOBaHA BiNIOBITHOIO MPOQiIbHOI0 KOMITETeHIIi€t0. [Ipy IboMy BBaXKaeEMO 3a MoTpio-
HE 3BEpHYTH YBary Ha MeTOJOJIOrUHy HalmoBHEHICTh AOKTpUHaANbHOI no3uuii B.1. [oBepaoBcbkoro, sikuil Harosmo-
IIy€ Ha MUPOKIH THCTHTYIIOHAII3AIlIT TOHATTS KOHOTAIlil. BiH CTBepIKye, 110 «KOHOTAIiS IT0Yaia CBOE iCHYBaHHS
B OI[IHOYHO-CTHIIICTUYHHX MEXaX, a Terep MiCTUTh B c00i COIIaIbHO-TIOITHYHI, MOPaJIbHO-€THYHI, eTHOTpadidHi
Ta KyJIbTypOJIOTidHI YHHHUKK»!2, TOMy came BOHH, BKIIIOYAIOUH i TepUTOpiadbHNI YNHHUK, (PAKTHIHO JETCPMiHY-
I0Th, 00’ €KTUBYIOTb, aKTyaJIi3yIOTh, IHCTUTYI[IOHAIII3YIOTh, pe(IIeKCYIOTh Ta MPOLYKYIOTh iHTepecu TT, 1o iexarsb
B OCHOBI1 KOMIIETEHIIHUX MoBHOBaXxkeHb OMCB.

Busnauenns xomnerenuii OMCB B peanizauii 6e3ormaatHoi nepBUHHOI MpaBoBoi gormomoru (nami — BIITL)
MOYKHA 3pOOUTH Ha OCHOBI aHami3y cT. 38-1 npodimsHoro 3akoHy Ykpainu «IIpo MiciieBe caMoBpsyBaHHs B YKpai-
Hi» 1997 p., OCKUILKH BiH Ha OCHOBI JONIOBHEHb, IO Oyiin BHEeCeHi 2 yepBHsI 2011 p., MiCTUTb K BIAIIOBITHHIA TIpeI-
MET BiJaHHS, TaK i MPOQiIbHI TOBHOBAXKCHHS.

3okpema, cT. 38-1. «IloBHOBaxkeHHS Y cpepi HamaHHS OE30IIATHOI MEPBUHHOT MIPABOBOI TOTIOMOT'H» MiCTHTb
TaKi BIacHi (CaMOBpSIHI) MOBHOBAaXXCHHSI BUKOHABYMX OPraHiB CLIbCHKHUX, CEIMIIHUX, MICBKUX PajJ y npod)inLHiﬁ
cepi: 1) yTBOpPEHHS B yCTAHOBICHOMY MOPAAKY ycTaHOB 3 HafauHs BIIIIJL 3 ypaXyBaHHAM MOTPEO TepPUTOPIaIbHOL
rpoMajy; 2) MiJrOTOBKA i BHECCHHs HA PO3IIIS pajli NPONO3HIiii II0X0 YTBOPEHHs ycTaHoB 3 HaxanHs BIIIIJL,
BUPIIICHHS MUTaHb PO YHCENBHICTH NPANiBHUKIB TaKUX YCTAHOB, PO BUTPATH Ha IX YTPUMAaHHS, 3HiHCHEHHS
MarepialbHO-TEXHIYHOTO 3a0€3IEeYCHHS X JISUIBHOCTI, HaJJaHHs IS X (PYHKIIOHYBaHHS HEOOX1MHUX MPUMIIICHB;
3) 3abe3neueHHs KOOPIAMHALI] AisIbHOCTI ycTaHoB 3 HajaHHA BIIII/] Ha TepuTopii BiAMOBIAHOI aAMiHICTPaTHBHO-
TepuTopianbHOi onuHuLi; 4) 3niicHeHHA ¢iHaHCyBaHHA ycTaHoB 3 HagauHa bIII1/] Ta KOHTPOIIO 32 BUKOPUCTAHHIM
KOIUTIB TAKUMH YCTAHOBaMH 3a MPU3HAYECHHAM; 5) pO3IIIs] NUCbMOBHUX 3BepHeHb npo HagaHHs BIIIIJ] ta HagaHHs
TaKol JOTIOMOTH 3 MTUTaHb, 1[0 HAJIEXKAaTh 10 iX KOMIICTEHIIi], BiIIOBIHO 110 3aKOHY; 6) HaJlaHHS PO3’sICHEHB II0JI0-
JKEeHb 3aKOHO/IaBCTBA Ta KOHCYJIBTAIIH MO0 MOPSIKY 3BepHEHHs 1po HaganHs BIIIT/]; 7) 3abe3neueHHs 0COOUCTO-
ro npuitomy oci6 mis Hamanas BIIII/l; 8) 3amydeHHs Ha MiICTaBi TOTOBOPIB aBOKATIB, (hi3UUHUX Ta IOPHIMIHUX
oci6 mpuBatHoro npasa 1o HaganHa BIII/; 9) koopauHalis MisIbHOCTI 3 MICIIEBHMH OpraHaMU BUKOHABUOI BIaIN
Ta TEPUTOPiaIbHUMHU OpraHaMy LIEHTPaJIbHUX OpraHiB BUKOHABYOI Biaau moao Haganus BIIIT; 10) nHananHs qoky-
MEHTIB Ta IHIIMX MarepiaiiB abo iX Komiid, HeoOXinHuX y 3B’sa3Ky 3 HagaHHsaM BIIII/; 11) opranizaiis cemiHapis,
koH(pepeHmin 3 nutanb BITTT/I.

Kpim Toro, 4. 2 cT. 38-1 3aKkoHY MICTHTh MOJOKEHHS TPO Te, MO BUKOHABYI OPTaHU CUILCHKUX, CEHITHHX,
MICBKHX PaJl B3aEMOJIIFOTh 3 IICHTPaMH 3 HaJJaHHsI 0€30TUIaTHOT BTOPUHHOT MPABOBOT JIOMIOMOTH Ta HAJIAIOTh iM CITPH-
SIHHSI B MEXaX CBOiX MOBHOBa)KEHb.

Jeranizanito Ta KOHKpETH3aIlil0 HaBEIEHUX BUIIE TOJOKEHb MICTUTh 3aKOH YKpaiHu «Hpo 6G3OHHaTHy pa-
BOBY JIOIIOMOTY» Bif 2 4epBHA 2011 p. (ct. 1)!3, cucremue TIYMAYCHHs AKOTO JIa€ 3MOTY 3 ’ICYyBaTH CyTHICTb, CyC-
MUTEHY 3HAYMMICTh Ta 3MICTOBHE HAIOBHEHHSI i€l misutbHOCcTi OMCB.

Taxk, mix 0e30IIaTHOIO TPABOBOIO JOTIOMOTOIO PO3YyMIETHCS PABOBA JOTIOMOTA, 1[0 TAPAHTYETHCS JCPIKABOIO
Ta MOBHICTIO 200 YaCTKOBO HAJIAETHCA 3a PaXyHOK KowTiB Jlep:kaBHOro Gro/uKeTy YKpaiiu, MiCIeBHX OIO/DKETIB Ta
iHmmx okepen (. 1 ct. 1 3aK0Hy) Iin TIPaBOBOIO IOTIOMOT0}0 CJIiJl PO3YyMITH HaJlaHHS TNPAaBOBUX MOCIYT, CIPAMO-
BaHUX Ha 3a0e3MeueHHsl peaiizallii mpas i cBOOO JIOAUHM 1 TPOMAASHUHA, 3aXUCTY LUX MpaB i cBOOO, X BiTHOB-
NeHHs y pasi nopymeHHs (1. 3 ct. 1 3akony).

[1in mpaBOBUMH MMOCITyTaMH CJIiJT PO3yMITH HaJIaHHS NPaBOBOi iH(OpMaIlil, KOHCYJIbTaIlil 1 po3’sICHEHb 3 TIpa-
BOBHX ITUTaHB; CKJIAICHHS 3asB, CKapT, IPOLECYaIbHIX Ta IHIIMX JOKYMEHTIB IIPABOBOTO XapaKTepy; 3MiHCHEHHS
MPEJICTABHUIITBA IHTEPECIB 0OCOOM B Cy/ax, 1HIINX Jep>kaBHUX opranax, MCB, nepen iHmmMu ocobamu; 3abe3re-
YEHHS 3aXHCTy 0COOH BiJf OOBUHYBaYEHHS; HalaHHA 0Cc001 TOTOMOTH B 3a0€3EUeHH1 TOCTYITy 0COOU 10 BTOPHHHOL
paBoBoi ornomMoru Ta Meaianii (1. 4 ct. 1 3akony).

BBaxcaemo, 1110 CHCTEMHE TIIyMA4eHHs HABEICHOTO 3MiCTy Oe30MIaTHOT IPABOBOI JOMOMOrH Ta (JOpM HAJAHHS
MPABOBHX TOCIYT, BKE anpiopi (OpMyIOTb Ta JIONOBHIOKTh B OPraHi3alliiiHO-MisIbHICHOMY po3yM1HH1 KOMIIETEeH-
niiHi mopHoBakeHHs: OMCB, 30kpema iX 10pHIUYHOT CITyk01!4 a0 cIielialbHO CTBOPSHHX IS peai3alii Iboro
HanpsIMy IisSUTBHOCTI OpraHiB y npodinbHii cdepi.

Y 11boMy pO3yMiHHI sBJIsIE COOOK0 MparMaTUYHU iHTepec cucTeMa HaJaHHs 0e30MIaTHOI IPaBOBOI TOTIOMOTH
Ta 11 cy0’ekTHO-00’€KTHUH ckian. Tak, BiAMOBIAHO 10 CT. 6-1 3akoHy 0 Takoi cuctemu HanexaTb: 1) Koopnuna-
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[iffHKI TEHTp 3 HaJaHHS IPaBOBOi TOMOMOTH; 2) cy0’€KTH HaJaHHS 0€30IUIaTHOI MEPBUHHOI IPaBOBOI TOTTOMOTH;
3) cy0’exTn HajaHHs 0€30TUTaTHOI BTOPUHHOI MPaBOBOi JomoMord. [ns Hac mikaBuM € 1. 2 cT. 6-1 mpodimsHOTO
3akony.

3eincu, BIIIJ] — e Bua nepikaBHOI TapaHTii, Mo mojsirac B iHpopMyBaHHI 0coOu Tpo ii mpasa i cBoOOIH,
MOPSIIOK IX peai3amii, BIAHOBICHHS y BHIAJKY IX MOPYIICHHS Ta HOPSIOK OCKap KEHHS PillieHb, Hii 4u Oe3/isib-
HOCTI opraHiB JepxaBHoi Biagu, OMCB, mocanoBux i ciry:k00BuX oci6. 3rigHo 31 cT. 9 3akoHy, cepen cy0’ €KTiB
HaJlaHHS 0e30IUIaTHOI MEepBUHHOI MPaBoBOi goroMmoru npucytai OMCB.

VY ct1. cT. 10-12 3akoHy (hakTUIHO 3aKPIILTIOETHCS TEXHOJIOTTYHMN JaHIIXKOK oo HagauHs BIIII/I. Tak, mpo-
LIeC 3 HAJAaHHS TaKoi JOMOMOTH IMOUYNHAETHCS 31 3BepHEHHA (Di3MUHOI 0COOM (B HAIIOMY BUIAJKY — XKHUTENS — YJIeHa
TT') mpo HajaHHA OIHOTO 3 BUAIB MOCHYT, 110 nepeadayeHi B 3akoHi (cT. 10 3akony). I1oTiM BCTaHOBMIOETHCS, 110
OMCB 3000B’s13aHi IPOBOJUTH OCOOUCTHI MTPUHOM 0Ci0, SKi MOTPEOYIOTH TaKOi JOMTOMOTH, 3 TUTaHb, IO HAIEKATh
1o komrereHii BiamoBigaoro OMCB (ct. 11). Jlami OMCB 3 ypaxyBansasim notped TT MoXyTh yTBOpIOBaTH B
HOPSIIKY, BCTAHOBJIEHOMY 3aKOHOM, cliemiaiizoBani ycranosu 3 Hagauus BIIITJ] (ct. 12 3akony).

3a3HaueHi creniani3oBaHi yCTaHOBH: a) € HENPUOYTKOBUMHM OpTaHi3amisMy, 10 KOPUCTYIOTHCS IIPaBaMHU I0pU-
Ju4HOT 0coOH; 0) (hiHaHCYIOTHCS 3a PaXyHOK MiCLIEBOTO OIOKETY Ta 1HIIMX JHKEped, 0 He 3a00pOHEeH1 3aKOHOaB-
CTBOM; B) X IOBHOBa)KE€HHsI BCTAaHOBIIOIOTHCS Ha 0cHOBI [lonmoxeHnHs npo ycraHoBy 3 HagauHs BIIII/, sike 3aTBep-
JUKY€EThCS Ha OCHOBI THITOBOTO mMoNIOskeHHS 1po ycraHoBy 3 HaganHs BIIIIJ] (ct. 12 3akoHy), o 3aTBEpPIKYETHCS
MiHicTepCTBOM IOCTHINIT YKpaiHuls.

BaxmeuM TyT € 1 Te, mo OMCB MoxyTh ykiaagatu goroBopu rnpo Haganss BIII/ 3: a) ropunuanumu oco-
0aMu MPUBATHOTO TMPaBa, K1 BIAMOBIHO JIO CBOTO CTATYTy MalOTh MPABO HAIaBaTH IPABOBY JOMOMOTY (JJOTOBOPH
TUMYacOBOT0 a00 MOCTIHOTO XapakTepy) — MOpAAoK Ta KpuTepii 3anyuenHs OMCB opuan4Hux 0cié mpuBaTHOTO
rpaBa JI0 HaJJaHHS TaKoi IOTIOMOTHY, BCTAaHOBIIOETHCSE MiHICTEpCTBOM tocTHUIlii YKpainu!®; 0) agBokaramu abo iHIIN-
MU (axiBISIMH Y BIIOBIIHINM ramysi npasa (cT. 12 3akony).

OTxe, MOXKHA CTBEPIPKYBaTH, o mpodinpHa kommeTeHiis OMCB (opMyeThcsl He TUTBKH 3aKOHOAABLEM Y
npodiTpHOMY 3aKOHI, a i OpraHaMy BUKOHABYOI BIIaU, 30KpeMa, MiHicTepcTBOM focTuIlii YkpaiHu.

Pa3om i3 TuM HeoOXiHO 3a3HaunTH, 110 po3nsa kommneTeH i OMCB VYkpainu B cdepi Hananus BIITT/] Tpebda
3MIACHIOBATH Ha MiJICTaBl CHCTEMHOTO aHali3y YNHHOTO 3aKOHOAAaBCTBA. Pe3ynpratoM Takoi poOOTH € METOI0IOT -
HUI BUCHOBOK IIPO «TPHOXSIPYCHY» IPABOBY OCHOBY TaKOi IPO(iIbHOT KOMIICTEHII1.

[Mepmmit «sapyc» ctaHOBUTh KOHCTHTYIIS YKpaiHH, TOJIOKEHHS SKOT MO0 KOMIIETEHIIIT MICIICBHX JepiKaaMi-
Hictpanid i OMCB (ct. cT. 118, 119, 140, 143) 3a09aTKOBYIOTh HE TIJIBKU (paKTHYHE JTyOIIOBaHHS, a U «IUPy310»
Brazy Ha pisHi MCB Ta MicIieBOro ynpaeiiHHs B aIMiHICTPAaTHBHO-TEPUTOPIAILHIX OIMHHLX YKPaiHH, KO KOM-
TMETEHIIis MICIIEBUX OPTaHiB BUKOHABYOI BIajH HE TiIBKH «IPOHUKAE» Y chepy (byHKulOHyBaHHﬂ MYHIIHUIATBHOT
BJa1u, a komreTenuis MCB — Y cpepy BUKOHABYOT BIIA/IH, a i MONEKY/M 1X KOMIICTCHIIIH] BIHOCHHH IIOYHHAIOTH
HOCHUTH BiIBEPTO KOHKYPEHTHHM, KOJI31HHUH, CynepewIBHi Ta aHTaroHICTUYHHMHA Xapakrep. Takuil cTaH crnpas
icHye 1 y cdepi Hamanns BIIITJI, xoua Ha piBHI KoHCTHUTYIIIT Aep)kaBU BOHA, SIK MPSIMHKA 00’ €KT KOMIICTSHIIIHHOTO
peTrynioBaHHA 3a3HAaYeHUMH OpraHaMy IMyOIigHOI BIamu, He 3ramgyeTbes. Ane KOHCTHTYIS MICTUTh HU3KY cTaTeit
JIe TaKa J{isUTBHICTB MPSIMO 200 OMOCEPEAKOBAHO MPE3IOMYETHCS, JICTANI3yEThCS, PETTIAMEHTY€EThCS Ta PETYIIOEThCS —
necr.cr. 1,3,4,5,6,7,8,9; 10, 11, 13, 14, 15, 16, 17, 19, 20; po3a. II; n. . 3, 5, 6, 7, 29, 30 cT. 85; m. 1. 1, 2, 3,
4,5,6,7,8,11,15,2049. 1 ¢1. 92; 1. 1. 6, 7, 26, 27 c¢1. 106; m. 1. 2, 4, 5 ct1. 116.

Apyruii «Apycy» CTAHOBIIATE MIKHAPOJHO-NPABOBI AKTH Y JaHii cq)epl (€Bporneiicbka paMKoBa KOHBEHILis IPO
TPAHCKOPJIOHHE CHIBPOOITHHIITBO MiX TepI/ITOplaJ'II:HI/IMI/I obrmmHamMu abo Bractamu 1980 p.l7, €Bpornelicbka XapTis
MICIIEBOTO caMOBpsyBaHHs 1985 p.!8 Tomro), 1o mianucani YKpaiHOwo Ta J0 SKHX BOHA NpHUEIHATIACh Ta paTHdi-
KyBaJa.

Tperiit «spyc» CTaHOBIATH HMPOdidbHI 3aKOHM YKpaiHH, sSIKi 32 3MICTOM Ta POJUIIO B CHCTEMi 3aKOHOJABCTBA
MOXYTb OyTH YMOBHO ToJiJIeH1 Ha cTaTyTHi (3akoHn Ykpainu «[Ipo 3acaau BHYTpPILIHBOI 1 30BHILIHBOT MOJITHKH
2010 p.19, «IIpo micueBe camoBpsinyBaHHA B Ykpaini» 1997 p.20, «IIpo micuesi Aep:kaBHi aaMinicTpauii» 1999 p.21)
i ramy3eBi (3akoH Ykpainu «IIpo Ge3ommiarHy npaBoBy mormomory» 2011 p.22 Toro).

[linzakonny ocHoBy kommereHIii OMCB B cdepi Hananus BIIIIJ] craHOBIAT, HOPMATHBHO-IIPABOBI aKTH
[Ipe3unenra Ykpainu, Kabinety MinicTpiB Ykpainu, MiHICTEPCTB i BiTOMCTB YKpaiHU, MiCIIEBUX AEp>KaBHHUX aIMi-
HicTpaniit Ta OMCB 3 npodiTbHUX NUTaHb.

HeoOxigHo 3a3Ha4MTH, 110 BKa3aHi 3aKOHOAABYI Ta MiI3aKOHHI JKepena CTaHOBIATh JOBOJI CUCTEMHUI KOM-
IUIEKC HOPMATUBHO-TIPABOBUX aKTiB, KUt 1ae 3Mory OMCB Vkpainu copMyBaTy i MaTH BiIIOBIIHY KOMIIETCHIIIIO
B ,I[OCJ'IiZ[)KYBaHiﬁ C(bepi Ta peaji30ByBaTH 11, BUXOI4YM 3 iHTepeciB Ta moTped TI' Ta KoKHOTO 3 ii WieHIB — )KUTEIIB
BIJIIIOBI/IHOT TepHTOPIi JICPIKABH, 1110 € BU3HAYATLHAM (hakTOpOM HE TUIBKH y CTAHOBIICHHI, PO3BHTKY Ta yIOCKOHA-
JICHHI TaKoi IiSUTBHOCTI, a i BaXKJIMBOIO YacTHHOIO fisutbHOCTI OMCB 3 pearizamii, 0OXOpOHH, 3aXHUCTY 1 TapaHTyBaH-
HS TIpaB, CBOOO] 1 00OB’A3KIB JIOAMHU 1 TPOMaISTHUHA.

Pestomyroun, MoxHa 3a3Ha4unTH, 110 KomrieteHIlis OMCB, sk camocTiiiHuil ()eHOMEH, BUHUKAE JIUIIE TiCIs
KOHCTUTYLIIHO-TIpaBOBOi periamenTanii iHctutyty MCB. ¥V cTpyKTyposoriYHOMY acmeKkTi Ta 32 OCHOBHUMH BJlac-
THUBOCTSIMU BOHA € TIOX1THOIO BiJI KOMITETEHIIIT OpTaHiB Jep:KaBH, OHAK BOJIOAIE€ CBOIMHU OCOOIMBOCTAMH, 3BAKAIOTH
Ha JIOKaIbHUH Xapaktep nii OMCB, TeneosoriuHi JOMIHAHTH 1X JiSUTBHOCTI, 3aXHCT MPaB JIIOMWHHU B pamkax TI'
TOIIO.

Cranosnenns komnereHIii OMCB B coepi BIIII/] npoxoauTs came B pycii BIOCKOHAJIEHHS MPaBO3aXUCHUX
MEXaHI3MiB MpaB i CBOOO/T JIFOIUHY 1 TpoMaisiHuHa B pamkax MCB Ta TT.
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Pe3tome

Komnanieuys M.M. KomnereHuisi opraHiB MicueBoro caMoBpsilyBaHHs y opraHizauii Ta 3ailicHeHHi Oe3onJiaTHol opuany-
HOI J0IIOMOrH.

Y cTaTTi AOCHIIKYIOTHCS TEOPETHYHI Ta HOPMATHBHI HiIXOIH A0 BU3HAUYCHHS KOMIIETCHIII1 OpPraHiB MiCIIEBOTO CaMOBPSITyBaHHS
y oprasizaiii Ta 31ificHeHHi 6€30IUIaTHOT FOPUANYHOI TOMOMOTH. BCTaHOBIIOIOTHCS MO THKO-TIPABOBI 3acaau GOpMyBaHHS KOMITCTEH-
LiIfHIX TTOBHOBA)XEHb Ta CAMOCTIHHOI KOMIETEHII] OpTraHiB MiCIIEBOTO CAMOBPSIyBaHHS B IIOCTPAASHCHKIHN TOCTTOTANITApHIN eprka-
Bi. PO3MIA1ar0TECS YHHHUKY, 10 aKTUBI3YIOTh CTAHOBIICHHSI KOMIIETEHIIi1 OpraHiB MiCIIEBOTO CAaMOBPSIyBaHH: y OpraHizalii Ta 3aikc-
HEHHi 06e30IuIaTHOT IOPUANYHOT IOMIOMOTH B YMOBAX ACLEHTpai3awii i popMyBaHHs HalliOHAIEHOT MOJIEITi MICLIEBOTO CAaMOBPSITyBaHHS
B JeprkaBi. BusHauaroTbest cy6’ekTH (DOpMyBaHHS KOMIIETEHIII OpraHiB MIiCIIEBOTO CaMOBpPSAyBaHHS B IpodinbHIA chepi, a Takox
«TPBOXSPYCHA» MPAaBOBA OCHOBA TaKO1 KOMIETEHIIIT.

KiiouoBi ciioBa: MmiciieBe caMOBpsIIyBaHHs, KOMIETEHIis, KOMIICTEHIIis] OpraHy MiCILIEBOrO CaMOBPSyBaHHs, TEPUTOpialbHA
rpoMaja, opraH MiCIIEBOTO CaMOBPSITyBaHHs, IIpaBoBa JOIIOMOTra, Oe30IIIaTHa IIPaBOBa JIONOMOTa, IIPABOBI MOCITYTH.

Pe3iome

Komnanuey H.H. KomnereHUusi OpraHoB MeCTHOI0 CaMOYNpPABJIEHHS] B OPraHM3alMH U OCYLIECTBJIEHHUU OeCIIATHOMI
IOpUANYECKON MOMOLIH.

B crarbe uccuenyrorcs TeopeTHYeCcKre 1 HOpMaTUBHBIE ITOX0/bI K OIPEAEICHUI0 KOMIIETCHIIUY OPIaHOB MECTHOI'O CaMOYIIpaB-
JICHUS B OPTaHHU3AIMU U OCYIIECTBICHHN OECIIATHOW I0PHANYECKON MOMOIIY. YCTaHABIMBAIOTCS MOMUTHKO-IIPABOBEIE OCHOBEI (hop-
MUPOBAHUA KOMIIECTCHIIUMOHHBIX ITOJTHOMOYHI U CAMOCTOSTEILHOM KOMIIETCHIIMH OPraHoB MECTHOT'O CaMOYIIPaBJICHUA B ITOCTCOBETCKOM
MOCTTOTAJIMTApHOH cTpaHe. PaccmarpuBaroTcst (hakTOpbl, aKTUBH3UPYIOIIHE CTAHOBJICHUS KOMIICTEHIMH OPraHOB MECTHOTO CaMo-
YNPaBICHUS B OPTaHU3ALIH U OCYIIECTBICHHN OECIIaTHON IOPUINIECKON TIOMOIIN B YCIOBHAX ACHEHTPATH3AMNH U (OPMHUPOBAHHS
HallMOHAIBHOI MOJIENM MECTHOTO CaMOYIpaBIeHus B rocyaapcTe. Onpenensrorest cyobekThl (POPMHPOBAHHS KOMIIETEHIIUMM OPraHOB
MECTHOT'O CaMOyHpaBJIeHNs B IpoQIIIbHON cdepe, a TakxKe «TPEXBIPYCHAs» IPaBoBasi OCHOBA TAKOH KOMITETEHIINHL.

KnroueBble cji0Ba: MECTHOE CaMOYTIPABICHNE, KOMIIETEHIINS, KOMIIETEHIINS OPraHa MECTHOTO CaMOYIIPABICHUS, TEPPUTOPHAIIb-
Hasi TPOMaJia, OpraH MECTHOTO CaMOYIIpaBJIeHHs, IPABOBast [TOMOILb, OECIIaTHAs IPAaBOBasi IOMOIL[b, IPABOBBIC YCITYTH.

Summary

Mpykola Kompaniets. Competence of local authorities in the organization and implementation of free legal assistance.

The article explores theoretical and regulatory approaches to determining the competence of local authorities in organizing and
implementing free legal assistance. The political and legal foundations of the formation of competence and independent competence of
local authorities in the post-Soviet post-totalitarian country are established. The factors activating the formation of the competence of
local governments in organizing and implementing free legal assistance in the context of decentralization and the formation of a national
model of local government in the state are considered. The subjects of the formation of the competence of local authorities in the spe-
cialized field, as well as the “three-tier” legal basis of such competence are determined.

It is established that the competence of local self-government bodies, as an independent phenomenon, arises only after the con-
stitutional and legal regulation of the institute of local self-government. In structural aspect and in basic properties, it is derived from
the competence of state bodies, but also has its own peculiarities, due to the local nature of local self-government bodies, teleological
dominant of their activity, protection of human rights within the territorial community.

It is noted that the consideration of the competence of the local self-government of Ukraine in the field of providing free primary
legal aid should be carried out on the basis of a systematic analysis of the current legislation. The result of such work is a methodolo-
gical conclusion about the “three-tier” legal basis of such a profile competence. The first “tier” is the Constitution of Ukraine, whose
provisions on the competence of local state administrations and local self-government bodies initiate not only actual duplication but
also “diffusion” of power at the level of local self-government and local government in the administrative-territorial units of Ukraine,
when the competence of local executive bodies not only “penetrates” into the sphere of functioning of municipal power, but the com-
petence of local self-government - into the sphere of executive power, but also in some cases their competence sons are starting to be
overtly competitive, conflicting, contradictory and antagonistic. This state of affairs also exists in the field of providing specialized legal
assistance, although at the level of the Constitution of the State it is not mentioned as a direct object of competence regulation by the
mentioned public authorities. However, the Constitution contains a number of articles where such activity is directly or indirectly rep-
resented, legalized, regulated and regulated. The second “tier” consists of international legal acts in this area, signed by Ukraine and to
which Ukraine acceded and ratified. The third “tier” consists of the profile laws of Ukraine, which in content and role in the system of
legislation can be conditionally divided into statutory and branch.

The legal basis for the competence of local self-government bodies in the field of providing free primary legal aid is the norma-
tive-legal acts of the President of Ukraine, the Cabinet of Ministers of Ukraine, ministries and departments of Ukraine, local state
administrations and local self-government bodies on profile issues.
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Formation of profile competence of local self-government bodies is in line with the improvement of human rights mechanisms
of human and citizen rights and freedoms within local self-government.

Key words: local government, competence, competence of a local government, territorial community, local government, legal
assistance, free legal assistance, legal services.
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MOAEJ KOHCTUTYLIMHO-NMPABOBOIO 3AKPINMNEHHA ®YHKLIN
CYOOBOI BNAON: HALUIOHANBbHI TEHAEHLUIT TA MDKHAPOOAHWA OOCBIA

[Ipobnemu cTaHOBIIEHHS CYIOBOI BJIaJu K HE3aJ€KHOI 1 CAaMOCTIHHOI IJIKM Aep KaBHOI Bi1agu oOIPyHTOBaHi
{ TIpUBEPTAIOTH YBary Cy4acHHUX JOCIHITHUKIB, OCKUIBKH caM TEPMiH «CyIOBa Biama» B icTopii YkpaiHu Bmepiie
3aKpIIUICHO Ha KOHCTUTYIIIHOMY PiBHI 30BCIM HelaBHO. BiKMHYBIIM TEOPIirO MOMITY BIIaId, paJSHChKa IOPHUCIIPY-
JCHIIIS 3aJIMIINIIA 32 MEXaMH CBOTO HAayKOBO-TIPAKTHYHOTO IHTEPECYy BECh KOMIUIEKC (YHKIIH CymoBoi Biaau, ii
MicIle B CTPYKTYpi JIepKaBHOTO MeXaHi3My. SIK HaclioK I mpobiaeMa JoTerep MOBHOIO Mipolo HE yCBioMIIeHa i
He po3po0iieHa BITYM3HIHOIO MPABOBOIO HayKoro. Lls oOcTaBMHA YCKIIaJHIOE CTBOPEHHS €(hEeKTUBHO Ail0Y0i 1eMO-
KpaTU4HO1 CyA0BO{ BIaJu. 3 OISy Ha i€ 0COOIMBO BaXKIIMBOTO 3HAUEHHs HaOyBa€e BU3HAYEHHS POJIi CYIOBOI BIaIH,
il GyHKIIH y teMokpaTiuHil, mpaBoBii Aepkasil. Ille GinbmIoi akTyaabHOIO I TpodiieMa CTae 3 ONNISAAY Ha CYIOBY
pedopMy, SIKy BIIPOBAKYIOTh 3 MOMEHTY IIPOTOJIONMICHHS HE3aJIS)KHOCTI YKpaiHH.

Hapasi TpuBae mouryk onTuMaibHOT MOJIEITI CYJIOBOT BIIa/IH, SIKa 3MOKEe BUKOHATH CBOE HAWBAXIIMBIIIE TTPU3HA-
YeHHs — 3a0€3MeUnTH CIPaBeITUBICTh MPABOCYs, 00’ €KTUBHUH, HE3aJICKHHUN Ta HEYIEPEIKEHUH PO3TIIS CY10-
BHUX CIIPaB, 3aXUCT MpaB i CBOOO JIIOAUHU Ta TPOMaITHUHA?.

[MuranHs cymoBoi Biaau Oya0 MpEeaMETOM aHalli3y 0ararbOX HAyKOBUX IOCIHIKEHb. 3-TTOMIXK BITYH3HSIHUX
HAyKOBIIIB BapTO BiI3HAYHTH JociikeHHs B. boiika, B. bpuniesa, O. Opuapenko, C. ['onosaroro, B. MansapeHka,
A. CeniBanoBa, B. Hopa, H. ITapxomenko, T. [Togopoxuoi, I1. PabinoBuua, M. Kosro0pu, 0. lllemmyuenka,
C. lleBuyka; cepen 3apyOixkHUX — HayKkoBi po3Biaku b. banamaka, T. Epeniincekoro, B. Canerpu, JI. MopaBcbkoro,
K. [Tsacenpkoro Ta iH.

VY Bcix 0e3 BUHATKY Cy4acCHUX KOHCTHUTYILISIX Y Tii 4M 1HIIINA GopMi MICTHTBCSA pO3ALT abo OKpeMa YacTHHa,
MPUCBSYCHI BU3HAYCHHIO OpraHizamii i QyHKIIOHyBaHHs CyIOBOi BiIamu. [Ipu mboMy cepel OCHOBHHX IPUHIIUIIIB
opraHi3aui'1' CHUCTEMH CYJIOBOI BJIQJM Ta MpOIecy i1 MisIIBHOCTI HEOOXiTHO HAroJOCUTH Ha KOHCTHTyuiﬁHiﬁ pernia-
MEHTAIlil OCHOBHUX (PYHKIIIH Ii€l TITKK Jep>KaBHOI BIamu. Y KOHCTI/ITyI_Ill VYKpaiHu po3aii, IPUCBIICHUH isTBEHOC-
Ti cy;101301 Bianu (posain VIII), orpumaB cBOIO Ha3By came 3aBASKH Tiii (yHKIIi, IKy BOHA MMOKIMKaHA BUKOHYBa-
TH, — 3A1HcHeHHs npaBocyas. [Ipu npomy, sikimo nonepenHi posainu Koncrutymii (posninu IV-VII) 6yno okpecie-
HO 32 IHCTUTYL[1OHAJIbHUM IPUHIUIIOM (1€ posz[inn HpI/ICBquHi nisuibHOCTI BepxoBHoi Pagun YKpai’HI/I HPCSPII[CHTa
Ypainu, Kabinery MinicTpis VkpaiHu Ta iHIINX OpraHiB BUKOHaBUOI BIaju, IIpokyparypu), To Heit posain Oy:o
BU3HAYCHO (yHKIIOHATRHO. BomHouac 3a3HaunMo, M0 MOMIOHWI MepeXin Bil IHCTHUTYLIOHATBHOTO IO (i)yHKI_UO-
HAJIHOTO CIIOCO0y BH3HAUEHHS CYIOBOI BIAIH BIACTUBHH He TiNbkn OCHOBHOMY 3akoHy YKpaiHu, a il AeskuMm
IHIIUM CyYacHUM KOHCTHTYIIH.

Tak, y Korcrurynii Aupoppu tutyn VII takox mae Ha3By «IIpaBocynns», a ct. 85 i cT. 87 Bu3Ha4alOTh Ipa-
BOCYIUIS SIK CYNOBY (DYHKIIIO, KA 3IHCHIOETCS HA OCHOBI 3aKOHY CyJlaMH TepIIoi iHCTaHILii, CylaMH, KpUMiHab-
HUMH TpHOyHanaMu, BepXOBHUM CymoM MpaBOCYAJS Ta rojioBaMu IHX cydiB3. Tak camo (yHKIIOHATBHHN CIOCIO
BHU3HAYCHHS CYIOBOI BJIaJH BUKOPUCTOBYEThCs B KoHcTuTyIiT MakenoHii, ge yactuaa 5 po3niny 11 «Opranizartis
JiepKaBHOI Blaan» Mae Ha3By «lIpaBocymis» (cT. cT. 98—105)4.

3BiCHO, Takuil croci® BU3HAUSHHS CyAO0BOI BIaJ MOXe OyTH MPEIMETOM JHUCKYCil (16 MOXHA MOSCHIOBATH
MOJITUYHOIO KOH IOHKTYPOIO, MOUTYKOM KOMIIPOMICIB MiX Pi3HUMHM MOJITHYHUMH CHJIAMH B IIpoleci MPUHHITTS
KOHCTHUTYIII1 TOIO), ajie HaC LIKaBUTh HE CTUIBKU OPUTIHAJIBHICTH TAKOTO MiJXOMY, CKIJIbKU caM CIOCIO KOHCTUTY-
LIHOTO OKPECJIeHHS CYN0BOi Biaau depe3 (PyHKIIII0 IPaBOCYIA.

Y THX Cy4acHHX KOHCTHTyuiﬂx Jie He 3aCTOCOBYEThCA (YHKUIOHATBHUH MIXIM 10 BH3HAYCHHS CYIOBOI BIajH,
TAKOXK MEPEIIIyOTECs 1i OCHOBHI (YHKIII, sKi MOXYTb 31ifCHIOBATHCE Y IBOX (opmax. Ilepury ¢popmy MoxKHa BH3HA-
YHUTHU K «AHATITUKO-IOPUIUYHY», KOJIH B PO3MLII, MPUCBIYCHOMY CYNOBil BiaJli, BU3HAYAETHCSA TUTBKH 1i OCHOBHA
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