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CYB’EKTUBHA CTOPOHA 3/10YMHIB
CIIPAMOBAHUX HA ®YHKIHIOHYBAHHS OPI'AHIB I YCTAHOB
HEHITEHIOIAPHOI CJ1YKBU YKPAIHU

Anomauin. Y cmammi pozensadaromecs 03HaKu cyo €EKMUBHOI CMOPOHU 3/104UHIS8, nepeddayeHux
cmammamu 389, 390, 391-393, 395 Kpuminanvrnoeo kooekcy Yxpainu, wo nocaearoms Ha HOPMAIbHY
OIIbHICMb  Opeanié | ycmamo8 neHimenyiapuoi cayxcou Ykpainu. Ilpoananizoeano 3micm
IHMeNeKmyaibH020 | 801608020 MOMEHMIB YMUCTLY, 3 AKUM GYUHAIOMbCSA 6KA3AHI 304YUHU, A MAKOIIC
00CNI0JHCEeHT MOMUE Ma Mema ix GUUHEHHS.

Knrouosi cnosa: suna, mema, momus, cy06’€KmMUSHA CMOPOHA 3/104YUHY, OP2AHU [ YCMAHOBU
nenimeHnyiapHoi ciyscou Ykpainu, KpumiHaibHO-npagosa 0XopoHa.

Annomayun. B cmamve paccmampusaromcsi npusHaku cyObeKmMUHOU CMOPOHbL NpPechiynleHul,
npedycmompenuvix cmamvamu 389, 390, 391-393, 395 Veonoenoeo xooexca Ykpaunvl, nocsearowue na
HOPMAIbHYIO  OesIMEeIbHOCb — OP2AHO8 U YUPeHCOeHULl  NeHUMEHYUApHoU  CyicObl  YKpauml.
Ipoananusupoeano codepoicanue UHMELIEKMYANLHO20 U B01€6020 MOMEHMO8 YMbICAA, C KOMOPbIM
COBEPULAIOMCSL YKA3AHHbBIE NPECMYNIIEHUS, A MAKHCEe UCCTIe008AHbL MOUE U Yelb UX COBEPULEHU.

Knwouegvle cnoea: euna, yenv, momus, cyObeKMUGHAs CHMOPOHA NPECHYNIEHUs, Op2aHbl U
yupescoeHUus NeHUMeHYUaApHoU ciyxicowbl YKpauHul, Y20108HO-NPABOBAS OXPAHA.

Summary. The article considers the signs of the subjective side of the crimes, provided by
articles 389, 390, 391-393, 395 of the Criminal code of Ukraine, that infringe on the normal activities
of the organs and institutions of the penitentiary service of Ukraine. Author analyzes the content of the
intellectual and volitional aspects of the guilt, with which these crimes committed, and also
investigates the motive and purpose of their commission.
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Ilocmanosxka npoonemu. SIK BiI3HAYAETHCA B IOPUAMYHIN JiTeparypi, cyO’€KTHBHa
CTOpOHA — YU HE HANCKIAAHIMMNA JUIsl JOCHIPKEHHS Ta KPUMIHAJIBHO-TIPABOBOTO aHaI3y
eJeMeHT ckiaay 3iouuHy. [lpm npomy ii 3HaueHHs Baxko mepeouwiHuTH. KoHctutymis
Vkpainu B cT. 62 BCTaHOBUIIA, 1110 0c00a BBAXKAETHCSI HEBUHYBATOIO Y BUMHEHHI 3JI0YUHY 1 HE
MoOke OyTW MiJAaHa KpUMIHAIBHOMY IIOKapaHHIO, JOKM ii BHHY He OyJe JOBEICHO B
3aKOHHOMY TOPSIKY 1 BCTAHOBJIEHO OOBHMHYBAJBHUM BHpPOKOM cynay. lle koHcTutymiiiHe
TIOJIOXKEHHS 3HAUIILIO CBOE BTUICHHS B 4. 2 cT. 2 KpuMmiHaneHoro Koaekcy Ykpainu (nam — KK
Ykpaiuu).

Kpuminanene mpaBo mpuauise mpoOjeMi BUHM OCOOJMBY YBary, OCKiJIbKM HaWMEHIIE
BiJIXVWJICHHS BiJl MPUHITUITY BUHHOT BiMTOBIJATBHOCTI TIPU3BOIUTH JIO MOPYIICHHS 3aKOHHOCTI,
MPUTATHEHHS 10 KpUMIHAJIBHOI BIAMOBIAaIbHOCTI HEBUHHOTO [1, . 119].

BcranoBienHsi cy0’€KTUBHOI CTOPOHM HE MEHII BaXJUBE, HIXK OO €KTUBHOI, IO
HEpIIKO He OepeThCs M0 yBaru MpH PO3CIiAyBaHHI Ta CYJOBOMY PO3IJIsiI KPUMIHAIBHHUX
cipaB. [IpaBuibHe BCTaHOBJIEHHS O3HAaK Cy0’€KTHBHOI CTOPOHM OOYMOBIIOE€ KBami(iKalio
3JIOYMHY B TOUYHIH BIJMOBIAHOCTI 13 3aKOHOM.
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AHaJi3 TPaKTUKU TPUTATHEHHS OCI0 A0 KPUMIHAIBHOI BiIMOBIAAJIBHOCTI 3a BUYMHEHHS
3JI0YMHIB MPOTH HOPMAJIBLHOI JiSJILHOCTI OpraHiB 1 YCTAaHOB TMEHITCHIIIApHOI cly>k0mn YKpainu
CBIAUMTH, IIO0 TMEPEBaXHE YHMCIO TMOMWJIOK TI€I0 YW IHIIOI Mipi MOB’S3aHI 3 O3HAKAMHU
Cy0’€KTHBHOI CTOPOHHM, IO BiZOYBa€ThCS dYepe3 HEBIpHE IX pO3yMiHHA, a00 BHACIIIOK
HErNMOOKOro iX 3’SICyBaHHS Ha IMOMNEPEIHbOMY CIiJICTBI a00 B cyai. 3a3HadyeHi 0OCTaBUHU
CBiJUaTh, IO BAXKKO MEPEOIIHUTH 3HAYEHHS BHUHU, MOTHUBY 1 IJIEH 3JI0UMHHOI MOBEIIHKU
3aCyKeHMX TSl KBaliikailii BKa3aHOi CYKYITHOCTI 3JI0YMHIB.

B ropuauuHiii miteparypi NUTaHHS, MOB’SI3aH1 13 BU3HAYEHHSIM CYO €KTUBHOI CTOPOHU
31ounHiB, nependadenux crarrsmu 389, 390, 391-393, 395 KK Vkpainu, mocmiKyBamucs y
mpaigsix Takux BueHux, sk M.L baxanos, O.B.bpunzancoka, [.C.Bnacos, A.Il I'enb,
B.I. T'opoGrioB, T.M. [Jo6poBombcbka, B.I. €ropos, M.I. 3aroponuukos, O.1. 3y6kos, B./l. IBaHoB,
B.E. Kpammmuc, O.I'. Kon6, O.IL Jlykamos, K.B.Mazusak, O.C.Mixmin, [1.0. Hazapenko,
M.O. Orypuos, O.M. [laBnyxin, O.1. [TmyxHnik, 111.C. Pamkosceka, O.JI. Pemencon, B.K. Cayssk,
O.M. Cokypenko, B.M. Tpyorukos, [.M. Tsokkosa, FO.K. Illesenes Ta in. IIpote it moci Garato
ACTIEKTIB ITi€] POOIeMaTHKH 3aIUIIAIOTHCS JUCKYCIHHUMHU.

Mema cmammi — JIOCTIIUTA HAayKOBI TMOTJISAAM HA BHU3HAYEHHS Ta 3MICT O3HAK
cy0’€KTUBHOI CTOPOHHM 3JI0YWHIB, mepembadeHux crartsmu 389, 390, 391-393, 395 KK
VYkpainu, Bi1o0pa3uTH aBTOpPChKe OaueHHs 3a3HaueHO1 MPOOIEMaTUKH.

Buxnao ocnoenoco mamepiany. Ilin cy0’€KTUBHOIO CTOPOHOIO 3JIOYMHY B
KpUMIHAJbHOMY TpaBi pO3yMIE€TbCSA BHYTPIIIHSA CTOPOHA 3JI0YMHY, TOOTO TCHXIYHA
TISIIBHICTH 0COOM, 10 BijoOpakae CTaBJICHHS ii CBIJIOMOCTI Ta BOJI JI0 CYCHIJIBHO
He0e3MeYHOro JisSTHHS, KOTpE HEI BYUHSIETHCA, 1 JO HOTO HACHIAKIB. 3MICT CyO’€KTHBHOI
CTOPOHU CKJIQJy 3JIOYMHY XapaKTEPHU3yIOTh TMEBHI IOPUANYHI O3HAKH: BHHA, MOTHB Ta METa
BUMHEHHS 3JI04MHY. OCHOBHOIO Ta OOOB’SI3KOBOI0 O3HAKOIO Cy0’€KTUBHOI CTOPOHU Oy/b-
SKOTO CKJIaqy 3JI0YMHY BHUCTyHae BUHA. BoHa BH3HAYae caMmy HasBHICTh CyO’ €KTHUBHOI
CTOPOHU 1 3HAYHOIO Miporo ii 3MmicT. BijcyTHiICTh BUHHM BHKIIOUYa€ Cy0’€KTHUBHY CTOPOHY 1
TAM CaMHM CcKiaja 37mounHy. [Ipore B OaraThoXx 3JI04MHAX CyO’€KTHBHA CTOPOHA MOTpeOye
BCTAHOBJICHHSI MOTUBY 1 METH, LIO € ii (paKyIbTaTUBHUMHU, TOOTO HE 3aBXKJU O00B’I3KOBUMHU
o3HakaMu. BoHM MaroTh 3Ha4eHHS OOOB’SI3KOBHX JIMIIE B THX BUMAJKaX, KOJU Ha3BaHI B
JMICTIO3MIIIT 3aKOHY SIK 000B’A3KOB1 03HaKM KOHKPETHOI'O 3JI0YMHY a00 MPsSIMO BUTIKAIOTH 13 ii
3micty [2, c. 159].

Ax migkpecntoerbess y cT. 23 KK VYkpainu, BUHOIO € TICHUXIYHE CTaBJICHHS OCOOH J0
BUMHIOBAHOI Jii un Oe3misuibHOCTI, iependadenoi KK Ykpainu, Ta ii HachiakiB, BUpaKeHEe y
dbopMmi ymuciay abo HeoOepekHOCTI. EnmeMeHTaMy BHHHM, SIK 1 BCIKUX TICUXIYHUX BiJHOCHH, €
CBIJIOMICTb 1 BOJISI, SIKI Y CBOiM CYKYMHOCTI 1 YTBOPIOIOTh 3MICT BHHH. Y 3B’S3KY 3 IITUM BHHA
XapaKTepU3y€eThCS JBOMA MOMEHTAMU: 1HTEJICKTYaIbHUM 1 BOJILOBHM.

[HTenekTyanbHUl MOMEHT BUHU — 1I€ YCBIJIOMJIEHHS OCO0OOI0 XapaKTepy 3/1HCHIOBAaHUX
I, ToOTO 3aCHOBaHA HAa MHCIICHHI 3JJaTHICTh JIIOJUHU PO3YMITH K (DAKTUYHY CTOPOHY CBOIX
Il 1 00CTaBUH, MpPU SKUX BOHMU BIAOYBaIOTHCS, TaK 1 iX COLaJbHUM 3MICT 1 3HAYEHHS.
HaliBaxuBIIIOK MEepeayMOBOIO YCBIIOMJICHHSI XapaKTepy CBOIX il € 3/aTHICTh JIFOJWHH
nependavaTh iX MOXIUBI Hachiakd ((pakTHUHY CTOpPOHY 1 COLIadbHHUN 3MICT), TOOTO
CIIpuiMaTH NPUIUHHUN 3B’ 30K MiXK JISIMHU 1 HaCIiIKaMH.

BonboBHil MOMEHT BUHM — BOJIA, NPEJCTaBISIOYM COOOI0 TMPAKTUYHY CTOPOHY
CBIJTOMOCTI, TIOJIATA€ B PETYJIOBAHHI JIIOJCHKOI JISUTBHOCTI MUISXOM MPUUHATTS B KOXHOMY
KOHKPETHOMY BHUIIAQJKy pIIICHHS BYMHUTH MEBHI A1l a0o yTpuMmaTtucs Biag HuUX. BoiboBe
pEryJIOBaHHS — 1€ CBIJIOME CHpPSIMYBAaHHS PO3YMOBHUX 1 (PI3MYHUX 3yCHJIb Ha MPUHHATTS
pillIeHHs], TTOTIM Ha JOCATHEHHS MOCTABJICHHUX IIUJIEH, YCYHEHHs nepenkoa. Pi3Hi moeaHaHHS
Ha3BaHUX BHILE MOMEHTIB YTBOPIOIOTH Pi3HI OPMU BUHHU.
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®opMy BUHU SIK PABOBE MOHATTS BU3HAYAE 3aKOHOIABElb, PO3KPUBAIOYHU 3MICT BIAOMHUX
HaIllOMy KpUMIHaJIbHOMY TIpaBy nBOX ¢opMm BuHM — ymuciay (cT.24 KK Ykpaiaum) 1
HeoOepexHocti (cT. 25 KK Vkpaiam), siki pi3HATbCA MK COOOI0 3aJIe)KHO BiJl CTYIEHA
YCB1JIOMJIEHOCTI 0COOOI0 XapakTepy BUMHEHHUX JIiH 1 nepeadaueHHs MIKIIJIMBUX HACTIIKIB MPU
BpaxyBaHHI 3MICTY 1 CIIPIMOBAHOCTI BOJII BUHHOTO.

Cy0’ekTHBHA CTOpOHA 3JIOYMHIB MPOTH HOPMAJIbHOI MiSNIBHOCTI OpraHiB 1 YCTaHOB
MEeHITeHUIapHOi cyk0n YKpainu O6e3nocepeHbO0 B 3aKOHI HE PO3KPUBAETHCS, 10 3YMOBIIIOE
3HaYHI1 CKJIAJHOCTI MPHU PO3CHiAyBaHHI JaHOi KaTeropii crpaB. Ajie BOHa XapaKTepU3yEThCS
HU3KOI OCOOJIMBOCTEH, 3yMOBIICHUX THM, IO II€W 3JI0OYMH Mae (POpMaIbHHUI CKIaa Ta €
cnemianbHUM cy0’exToM. [lOHATIHHUI amapaT Ta TEPMIHOJIOTIA, IO BHUKOPUCTOBYIOTHCS Y
crattax 389, 390, 391-393, 395 KK Vkpainu, Bkazye Ha yMHUCHY (OpMY BHHH MpU iX
BUMHEHHI.

3rigno 3i ct. 24 KK VYkpainu, ymucen nmoginserscs Ha npsmuil 1 menpsmuid. [psmum e
YMHUCEJ, SKIIO 0co0a YCBIIOMIIFOBANIA CYCIIJILHO HEOE3NMEeUHUN XapakTep CBOTO MistHHS (il
abo Oe3misAIbHOCTI), Tepeadavaiia WOro CycmibHO HeOe3meuHl HachHiaku 1 Oaxama ix
HacTaHHsA. HenpsmuM € ymucen, sSKmio oco0a ycBiIOMIIIOBajla CYCHUIbHO HeOe3NneyHui
xapakTep cBoro AisiHHS (il a6o Oe3misIbHOCTI), mepeadaydana WOro CyCrnuibHO HeOe3MeuH1
HAaCIIJIKY 1 X04a He Oakasa, aje CBIIOMO MPUITyCcKaia iX HaCTaHHS.

He Bkmowaroun HaciiiKM B KOJIO O3HAK CYKYMHOCTI CKJIAJiB 3JIOUYMHIB CYKYIHOCTI,
3aKOHOJIaBEIlb TUM CAMHM HE BUMAara€ BCTAHOBJICHHS XapakrTepy ix mependauenHs. Hacminku
Opy BYMHEHHI [MX 3JI0YMHIB TMOJSATAIOTh Yy 3aMOMAISSHHI IIKOAM OO0’€KTY TMOCSTaHHS —
CYyCHIJIbHUM BIJIHOCHHaM, IO 3a0e3MeuyloThb HOPMalbHY MISJIBHICTH OpTaHiB 1 YCTaHOB
MeHITeHIiapHoi cmyom Ykpainu. Li Hacmigku nmepeOyBaroTh 032 MEKaMH CKJIaay 3J0YHHY 1
iX He MOXxHa 3adikCyBaTH 3BHUYHMMH JJII HAc crnocobamMu. Ajie Taki HaCHIAKUA 3aBXKIAU
icHytoTh. [Ipo Te, 1m0 BOHM HACTaJIMd, CBIIYUTh BUHHE BUYMHEHHS CYCIUIBHO HEOE3MEYHOIO
TSTHHS, OCKUTBKH Ii HACTIJAKK OPraHigyHO i HEPO3PUBHO MOB’si3aHi 3 HistHHIM. Tomy dopmy
BUHHM 3JI0YMHIB, niependauenux crartsmu 389, 390, 391-393, 395 KK VYkpainu, Mu moBUHHI
BH3HAYATH 33 CTaBJICHHSAM Cy0’€KTa MO BUYMHEHHS IEPeN0aueHOro CTAaTTeI0 KPHUMIHATBHOTO
3aKOHY AiSIHHA. Y 3B’SI3KYy 3 IIUM BKa3aH1 3JI0YMHU CYKYITHOCTI, SK 1 Oyb-SKUN 1HIINH 370YHH
3 (QopMambHUM CKJIaJ0M, MOXYTh OyTH BUYMHEHI JIMIIE 3 OPSIMHM YMHCIOM, OCKUIBKH
CTaBJICHHS Y BUTJIAAI “‘He Oa)kaB, aje CB1JIOMO MPHUIYCKaB” MOXMJIMBE JHUIIE J0 HACIHIJKIB 1 B
XKOJIHUX (popMax He MOkKe OyTH 3aCTOCOBAHE J0 A1STHHSI.

3MiCT MPsIMOTO YMHCITY TIPH BUMHEHHI 37109HHIB, nependadeHux crartsmu 389, 390, 391-
393, 395 KK VYkpainu, mosnsirae B TOMy, 110 BHUHHMM NIpH YXWJIEHHI BIJl NOKApaHHS, HE
OB’ S13aHOTO 3 M030aBJICHHSAM BOJIi, YXWUJIEHHI Bl BiOYBaHHS MOKAapaHHS Yy BH1 OOMEKEHHS
BOJII Ta y BHUIl T030aBJEHHS BOJI, 3JIICHIA HEMOKOpPI BHMOTraM aJMIHICTpaIlii yCTaHOBH
BUKOHAHHS MOKapaHb, 15X, 110 JI€30pTaHi3yl0Th poOOTY YCTaHOB BUKOHAHHS MOKapaHb, BTEYi
3 Micus mo30aBieHHs Byl a0o 3-MijJ BapTH, MOPYLIEHH]I MpaBUJ aAMIHICTPAaTUBHOIO HATJIAy
YCBIIOMJIIOE CYCMUIbHY HeOe3neky 1 (akTU4HI OOCTaBUHM BYMHEHHsS HUM JisiHb, IIIO
MOPYIIYIOTh BCTAHOBJICHHH HOPMaMH KPUMIHAJIbHO-BUKOHABYOTO 3aKOHOJIABCTBA YKpaiHU
MOPSAZOK BiAOyBaHHS MOKapaHHsS, TPUMaHHS 0cCi0, B3SATHX IiJ BapTy, Ta HATJSAy 3a HUMH Y
MICISIX  TONEPEIHbOTO  YB’S3HEHHS, a TaKoX  TMOPSAOK  3JIHCHEHHS  3aXO[iB
MOCTIEHITCHIIIAQPHOTO BIUIMBY II0JI0 OCi0, 3BUIBHEHUX 3 BHIPABHUX KOJOHIN, 1 Oaxae ix
BUYMHUTH.

VY CBIIOMJIEHHSI CYCHUIBHO HEOE3MEYHOTO XapakTepy MisiHHS BHU3HAYa€ MPOIECH, IO
MaroTh nepedir y chepi cBIAOMOCTI, TOMY BOHM CTAHOBJISITh 1IHTEICKTYallbHY O3HAKY MPSIMOTO
ymuciny. bajkaHHS BUMHHMTH MiSIHHS 3yMOBIIOIOTH BOJIbOBY CTOPOHY IICHXIYHOI IISUIBHOCTI,
TOMY BOHO YTBOPIOE BOJIbOBY O3HAKY MPSIMOTO YMHCITY.
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VYcBiioMITIOBaTH — O3HA4ya€ HE TUIBKM 3HATH MNpo (akTHUHI OOCTaBUHHU (O3HAKH)
BUMHEHOTO JiSHHS, a i cripuiiMaTH iX. Y CBIJIOMJICHHS BKIIIOYa€, 30KpeMa, YSBICHHS cy0’eKTa
Mpo XapakTep TUX Omar (LiHHOCTEH), Ha SKI CIPSMOBAHO TOCSATAHHA, NPO 3MICT Mii, 3a
JIOTIOMOTOI0 SIKHX 3I1MCHIOETHCS TIOCATaHHS, @ TAKOXK MPO Ti (aKTUIHI 0OCTAaBUHU, MPH SKUX
BUMHSIIOTHCS 3JI0YMHU CYKYMHOCTI. [Ipu oMy ciig Matu Ha yBasi, IO MPU YMUCTT BUHHUN
YCBIIOMIJIIOE HE CYCIIJIbHY HeOe3MeKy B3araii, a OCOOJIMBY, NMPUTAMAHHY KOXKHOMY BUIY
CKJIaJly 3JI0YMHIB CyKYITHOCTI CTYMiHb CyCH1JIbHOT HEOE3MEKH.

Oco0a, sika BUMHSE 3JI0YUH CYKYIHOCTI, TAKOXK YCBIJOMJIIO€ ITPOTUIIPABHICTh CBOIX i,
PO3yMi€ HE3aKOHHHUM XapakTep iX BUMHEHHS, OCKUIBKH IMOBEAIHKA 3aCyKEHOTO Ta MPAKTUYHO
BCI B3a€MOBIIHOCHHH HOTO 3 MpEICTaBHUKAMHU OPTaHiB 1 YCTAaHOB JAEPXKaBHOI MEHITEHIIapHOi
CITY>k0H, a TaKOX MOPSAOK BUKOHAHHS MMOKapaHHs 1 3A1HCHEHHS 3aX0/11B MTOCTIEHITEHIIIapHOTO
BIUIMBY IOJA0 ©0cCi0, 3BUIBHEHUMX 3 BHUIIPABHUX KOJIOHIM, periaMeHTOBaHI UYWHHUM
3aKOHOJABCTBOM. HeOoOXiMHICTh CHEMiaIbHOTO BCTAHOBJICHHS HASBHOCTI YCBIJIOMJICHHS
0Cc00010 MPOTUIPABHOCTI 3JI0UMHY CYKYITHOCTI Ha MPAKTHIIl BUHUKAE JOCUTH P1JIKO, TOMY 11O B
OLTBIIOCTI BUTIAJKIB YCBITOMJICHHS HEIO IIHOTO € OYEBUTHUM.

BincyTHICTh yCBIIOMJIEHHS BHUHHUM CYCHUIBHO HEOE3MEYHOro Ta MPOTUIIPABHOTO
XapaKkTepy BUMHEHHS HHUM 3JIOYMHIB MPOTH HOPMAIbHOI ISJIBHOCTI OpPraHiB 1 yCTaHOB
MEHITEHLIapHO CITY>K0H, CBIAYUTH PO BIJICYTHICTh YMHUCITY Ha X BUNHEHHS.

BoiboBHiI MOMEHT TpSIMOTO YMHCIy BHU3HAUA€THCS B 3aKOHI SIK Oa)kaHHS HAaCTaHHS
CycHiabHO HeOe3nmeunux HachiakiB (4. 2 c1. 24 KK Ykpainn).

[Tin OaxxaHHSAM B TICUXOJOTIUHIM JITEpaTypi PO3YMIEThCS TIEBHE TIparHeHHs, SIKe
CIpsIMOBaHE Ha MEBHUI IpeaMeT. 3apoKeHHsl 0akaHHsI O3HA4Ya€ TOMY 3aBKIU BUHUKHEHHS
a00 TTOCTaHOBKY MeTH. baxxaHHs — 11e IiJIecpsIMOBaHe MparueHHs [3, ¢. 651].

VY 3B’43Ky 3 THM, LIO0 3J0YMHU CYKYINHOCTI BIJHOCSTBCSA /O 3JIOYMHIB 3 TaKk 3BaHUM
dbopManbHUM CKJIQJIOM, TO TYT CYCHUIBHO HeOE3IeUHI HACIIAKU MOEHAHI 3 CaMOIO JIi€l0, B HIH 1
nojsraioTe. Bons ocobu B 1mbOMy BHUMAAKy Oe3MocepeHbO CHPsIMOBaHA HA BUMHEHHS
3JIOYMHHOTO JISTHHS.

[Ipy BUMHEHHI 3JI0YMHIB CYKYIHOCTI BUHHUHN Oa)ka€ BUMHATH MISIHHS, 110 MPU3BEAYTb,
a00 3MOXKYTbh MPU3BECTU J0 MOPYIICHHS BCTAHOBJICHUX HOPMaMU KPUMIHATHHO-BUKOHABYOTO
3aKOHOJIaBCTBA YKpaiHU MOPSIKY BiAOYBaHHS MOKapaHHS, TPUMAHHS 0Ci0, B3SITHUX MiJ BapTy,
Ta HarjasAy 3a HUMHU Y MICUSAX IOINEPEIHbOr0 YB’SI3HEHHS, a TAaKOX MOPSAAKY 3A1HCHEHHS
3aX0/IiB MOCTIICHITEHI[IAPHOTO BILIUBY I10/10 0C10, 3BIILHEHHUX 3 BUIIPABHUX KOJIOHIH.

VY TncuxomnoriyHiil Haylli € 3araJIbHOBU3HAHWM IIOJIOKEHHS MPO TE, MO0 BCSKA JIOJChKA
TisUTBHICTE 00yMOBJIGHa MOTHMBaMHU 1 mussMua. OTXe, 1 37TIOYMHU CYKYIHOCTI, SIK 1 Oy/ab-sKa
BOJIOBA MOBE/IIHKA JIIOJIMHU, BUMHSIOTHCA 3 IEBHUX MOTHUBIB 1 HAIIPABJISIFOTHCS HA JOCATHEHHS
IIEBHOI METH.

MoTuB BU3HAYa€ MOBEAIHKY HE camy MO coOi, a TUIBKHA Yy BIAMOBITHOCTI 3 METOIO, Y
3B’SI3KYy 3 THMH PE3yJbTaTaMH, J0 JOCATHCHHS SIKUX IMparfHe ocoda, BUMHSIOYHM Ty Y 1HIITY
nit0. B 0CHOB1 MOTHBY J€XaTh MOTPEOH, IHTEPECH, K1 TOPOHKYIOTh BHYTPIIIHI CIIOHYKaIbHI
cwid. Y KpUMIHaJIbHOMY TMIpaBi IiJf MOTHBOM pO3yMiIOTh BHYTPIIIHI CHOHYyKaHHS, IO
BUKJIMKAIOTh Y OCOOM pINIy4iCTh BUYMHHUTH 3JI0YMH, 1 SKMMH BOHAa KepyBajacs NMpU HOTO
BUMHEHHI. MeTa 3J104iHY — 1€ ysIBHA MOJIeJIb MalOYTHBOTO Pe3yJIbTaTy, 10 AOCATHEHHS SKOTO
nparse ocoda mpy BYMHEHHI 3JI0YMHY, 1110 BU3HAYA€ CIIPIMOBAHICTh AisSHHA [2, c. 182]. MoTuB
Ta MeTa Ha0yBalOTh 3HAYCHHS TUIBKH B TOMY BUNAJKY, SIKIIIO BOHH BKa3aHi B KPUMiHAJILHO-
MPaBOBHUX HOpPMax, a00 KOJIM BOHU OJIHO3HAYHO BUILIUBAIOTH 13 XapaKTepy MISHHS.

MoTuB 1 MeTa, Xoua TIOHATTS 1 TICHO TIOB’s3aHI Ta B3a€EMOOOYMOBJICHI, aje
XapaKTEepPU3yIOTh Pi3HI CTOPOHU BOJIBOBOTO Iporiecy. MOTHB BiANOBiAa€ HA MUTaHHS, HABIIIO
JI0JIMHA BYMHSAE T1 YM 1HIOI Ali, ME€Ta — BU3HA4Ya€e HANpPSIMOK AisuibHOCTI. [lo cyTi MOTHUB 1
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MeTa T0-0COOJIMBOMY BHCIOBJIIOIOTh JWHAMIYHMM Ta CMHUCJIOYTBOPIOIOUMM aCMEeKTH
JI0JICHKOI aKTUBHOCTI. MeTa He BUHUKae 0€3 MOTHBY, ajie 3 1HIIOTO OOKY, MOTHUB, SIK 1 BECh
BOJILOBHUH MIPOIIEC, OTPUMYE CBil 3MICT 3aBASKH METi, BHACHIIOK Ti€l KOHKPETHOI MIsITBHOCTI,
B KW M1 ME€Ta 3HAXOIUTh CBOE BTUICHHS [4, c. 7].

VY ncuxonorii MOTHBH KIacU(iKyIOTh 32 PI3SHUMH KPUTEPIIMU. AJie sl KPUMIHAIBHOTO
rpaBa MalOTh 3HAUYCHHS JIMIIIE MOTUBH, K1 TIOAUISIOTHCS HA JIBl TPYNH: HU3WHHI Ta 1030aBJICHI
HU3UHHOTO 3MICTY.

Jlo yucna HalOUIBII MOUIMPEHUX HU3MHHUX MOTHUBIB BUMHEHHS 3JIOYMHIB CYKYIHOCTI
MOKHA BIJHECTH Oa)KaHHS YXHWJIMTHCS BiA BiIOyBaHHS NOKapaHHS, NPUAOAHHS TpOLIEH,
MPOAYKTIB TOIIO, CIIOHYKAaHHS, TOB’S3aHI 3 MOTPEOOI0 B AJIKOTOJi, HAPKOTHUKAX, PEBHOII],
noMmcrta, Oa)kaHHS MPUXOBATU CHIAM 3JI0YMHY a00 I1HIIMM YHWHOM YCKJIQJAHUTU PO3KPUTTS
3JI0YHHY, MPAarHEeHHS MPOJAOBKUTHU 3aHATTS 3I0YUHHOIO JISUTHHICTIO TOILIO.

Jlo MOTHBIB 3JI0YMHIB CYKYITHOCTI, sIKi 1030aBJIeHI HU3MHHOTO 3MiCTy, MOXHa BiJHECTH,
HaIpUKJIaJd, MOTHUBH, OOYMOBIJIEHI BHUKIIOYHO CKJIAJHUMU KOH(JIIKTHUMH BIAHOCHHAMH 3
IHITUMH 3aCyPKCHUMHU, OakaHHS 3yCTPITHUCS 3 POAMYAMHM, JOIMOMOITH iM MarepiallbHO abo
¢bi3uuHO, MOMpPOIIATHCS 3 MOMHUPAIOYUM TOIIO. BOHM XapakTepu3ylThCS THM, IO Xoua i
BHCTYNAIOTh K CIHOHYKAJIbHI TNPUYUHHA 3JIOYMHY, NPOTE BHOAYAIOTHCS OOCTaBUHAMH
0COOHMCTOr0 YM 00’ €KTUBHOTO XapaKTepy.

Ocobm, sKi BUMHAIOTH 3J0YMHHU CYKYHDHOCTi, y CBOill mepeBaxHiil OULIbIIOCTI
XapaKTepU3YIOThCS TUM, [0 BOHU HE MPArHyTh Y3TOJUTU CBOKO MOBEIIHKY 3 00’ €KTHBHUMH
yMOBaMH, KOHKPETHUMH OOCTaBUHAMMU 1X JKUTTS 1 JISTIbHOCTI, 3 MOKJIMBOCTSIMH, 3aKJIaJCHUMHU
B KOHKPETHIN CUTYyaIlii.

Tpeba BigzHaunTH, mo y crartsax 389, 390, 391, 393 KK Vkpainu meTa iXx BUNHEHHSI HE
BKa3aHa, ajie L€ He oO3Hayae, o ii HemMae. BoHa Moxke OyTH pI3HOIO: YXWICHHS BIJ
BiIOyBaHHS TOKapaHHsS, YXWJICHHS BiJ BUKOHAHHS OOOB’S3KiB 3aCy/PKCHHUX, MOPYIICHHS
BUMOT PEXUMY BiIOyBaHHs MOKAapaHHS, 3aBOIOBAHHS MOBaru cepell 3acyPKeHHX, MOCTiiHe
ab0 TUMYacoBe 3aJMIIECHHS Micls BiAOyBaHHS TMOKapaHHsS a0 Miclsl MONepeaHbOro
YB’SI3HEHHS TOLIO.

OpHak, sIK CBIAYUTH aHANI3 CKJIAMAIB 3JI0YHMHIB, nepeadadeHux cr. 389, 4u. 2 ta 4. 3 cr.
390 KK Ykpainu, a TakoX MpakTUKa MPUTITHEHHS 0Ci0 10 KpUMIHAIBHOI BiAMNOBIIATBHOCTI
3a X BUMHEHHS, 11 3I0YMHU MOXYTh BUMHIOBATHCS JIUIIE 3 TIEBHOIO METOI — YXHWJICHHS BiJ
BiI0yBaHHS MpuU3HaYeHoro mnokapaHHs. [Ipu npoMy Mera, 3 SIKOWO BUYMHIOIOTHCS JISIHHS,
nependaveni y cr. 389 KK Vkpainm, 6e3nocepeHbO0 BUPAKAETHCA 1 KOHKPETUIYETHCS B
camomy mistHHI — “yxwmieHHs”. Y 4. 2 ta 4. 3 c1. 390 KK Vkpainun mera BKazaHHUX 3JI0YHHIB
BUIUIMBAE 3 iX 3MICTy. 3a TakWX OOCTaBHH, METa BKa3aHUX 3JIOYUHIB € OOOB’SI3KOBOIO
03HAKOIO iX Cy0’ €KTUBHOI CTOPOHH.

VY 3nounnax, nepeadauenux 4. 1 cr. 390 KK Vkpainu, ctartamu 391, 393 KK Vkpainu,
Ha Hallly TyMKy, MeTa nepelyBae 3a MexaMu cy0’€KTMBHOI CTOPOHM iX CKJIAJIB 1 HE BILIUBAE
Ha KBamdikalilo BYMHEHOTO, OJHAK, TOYHE BCTAHOBJICHHS METH BaXJIUBO s
1HAMBITyasi3amii BiMOBIIaTbHOCTI 1 TOKapaHHs 0COOH.

[Ilo cTocy€eThCss MOTHBIB, 3 SIKUMU BUUHSIIOTHCS 3JIOYMHU CYKYITHOCTI, TO CJIiJl Bi3HAYUTH,
10 BOHM TaKOX 3HAaXOJAThCS 32 MEXaMH CyO €KTMBHOI CTOPOHM IIMX CKJIAAiB 1, 3BIJCH, HE
BIUTMBAIOTh Ha iX KBamiQiKaIlito, a JUIIe BPaXOBYIOThCS MMPY MPU3HAYCHH] TTOKapaHHSI.

[Ilo crocyeThcs 1HMKX 3J0YMHIB CYKYIHOCTI, nepeadadeHnx, Hampukian, cr. 392 KK
VYkpainu, To cy0’€KTHBHA CTOPOHA IIbOTO 3JI0YMHY — MPSIMUN yMUCEIN, MOB’A3aHUI 3 METOIO
NI€30praHi3yBaTu 3JOYMHHUMH HisIMHU, TIEPENIYEHUMHU Y JTUCHO3MINI 1i€i CTaTTi, HOPMAJIbHY
po0OOTYy yCTaHOBM BHMKOHAHHs TMOKapaHHsA. Kpim 11b0ro, 000OB’S3KOBOIO O3HAKOIO I[HOTO
37I0YUHY € MOTHB.
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31 3micty [loctanoBu Ilnenym BepxoBunoro Cyny Ykpainu Big 26.03.93 p. Ne 2 “TIpo
CYJIOBY MPaKTUKY B CIpaBax IMpoO 3JI0YUHU, MOB’5I3aH1 3 MOPYIICHHIMH PEXUMY BiIOYBaHHS
MMOKAapaHHs B MICIAX 1MO30aBJICHHS BOJII~ BOayaeThCs, MO BiAMOBigambHICTH 3a cT. 392 KK
VYkpainu HacTae 3a yMOBH, SIKIIO TEPOPU3YBAHHSA 3aCyJDKEHUX BUHMHAETHCA 3 METOK IX
IPUMYCY J0 BIAMOBH BiJ 3aKOHOCITYXHSIHOI OBEJIHKU a00 3 MOTUBIB MOMCTH 32 BUKOHAHHS
IPOMAJICBKUX OOOB’SI3KiB MO0 3MIIHEHHS JTUCHUIUIIHA 1 TOPSAKY Y KPUMIHAIBHO-
BUKOHABYIM yCTaHOBI. Tepopu3yBaHHSM BBa)KA€TbCA TAKOX TIYMIIHHS 1 3HYIIAHHS HaJ
3aCy/DKEHHMH 3 METOIO X 3aJIIKyBaHHS 1 MEPeNIKO/KaHHS BUKOHAHHIO MOKapaHHs. Haman
Ha NPEJICTAaBHUKIB aJIMiHICTpaIlli yCTAHOBM BUKOHAHHS MOKapaHb 3A1MCHIOETHCS Y 3B S3KY 3
iX ciry00BOIO HiSUTBHICTIO.

Sxmo Taki Aii BYMHEHI Ha TPYHTI CBapoOK, OCOOMCTHUX BIAHOCHH MIJCYJHOTO 3
HOTEPIIAMH — 11€ HE PO3MIIAIAETHCS K TEPOPU3YBaHHS 3aCyKEHHX. [5, ¢. 85-94].

OCKUTBKH MOTHB 1 M€Ta JIISTHHS € 000B’SI3KOBOIO O3HAKOIO CYO’€KTHBHOI CTOPOHH CKIIaJTy
LbOTO 3JIOYMHY, & TAKOX BHCTYIA€E KPUTEPIEM HOro po3MeKyBaHHS 13 1HIIMMH 3JIOYMHHUMU
MOCSTaHHSMHM, TO, Ha HAITy JTyMKY, 0yJI0 O JOLUIBHAM OUIBII iX KOHKPETU3YBAaTH Ta 3aKPIMUTH
BIJIMOBIHI MOJOXKEHHS PO MOTUB 1 MeTy y aucnosuiii cT. 392 KK Vkpainu. B miit curyarii
MU BBa)KaeMO BjainuM (GopMyroBaHHA, BxkuTe y Pecryoniku Kazaxcran, BiIOBIAHO O SKOL
nii, mepembavyeHl II€0 CTAaTTEI0, BUMHIOIOTHCA 3 METOIO0 TMEPEIIKO/KAHHS BHUIIPABICHHIO
3acy/PKeHOro abo0 TOMCTM 3@ CHPUSHHS aJMIHICTpalii yCTaHOBH, abo y 3B’S3Ky 13
3MIACHEHHSM CHIBPOOITHMKOM YCTaHOBM, IO 3a0e3ledye 130JIiI0 BiJ CYCIIJIbCTBA,
CITY>k00BO1 AISTTLHOCTI.

Cy0’exTHBHA CTOpOHA 37104nHYy, nepeadadenoro ctT. 390 KK Ykpainu, xapaktepu3yeThes
OpsIMEM YMUCIIOM. BUHHMIA yCBITOMIIIOE, IO YXWISETHCS BiJ] MOJAIBIIOTO BiIOYBaHHSA
nokKapaHHs, 1 6axkae uporo. HeBipHOI, Ha Halll MOIJIAN, € TOYKA 30Dy, 3TIHO 3 SKOKO JaHE
TSTHHS MOXKe OyTH BUMHEHO TAaKOXK 3 HEMPSIMUM YMHCIIOM a00 3 HeoOepekHOCTi [6, c. 27].

Sxmo ocoba HECBOE€YACHO IOBEpHYJAcs 10 Micusd BiAOyBaHHS IOKapaHHS, MICISA
3aKiHYCHHS CTPOKY HAJAaHOTO ili KOPOTKOYACHOTO BHWI3Jy, 3 TOBAXHUX NPUYUH, TO
KpUMiHaJIbHA BIAMOBIJANBHICTh TMOBHHHA BUKJIIOYATHCS, OCKIJIBKH B JaHOMY BHUIAIKY
BIJICYTHI YMHUCEJI HAa BUMHEHHS LbOTO 3JI0YMHY 1 Horo mera. BogHoyac Mu moromxyemocs 3
TUM, 10 HEOOepexHi Mii, AKi MpU3BENN A0 HECBOEYACHOTO MOBEPHEHHS 10 KPUMIHAJIBHO-
BUKOHABYOI yCTAHOBH, MiJIATAIOTh AUCHUILIIHAPHINA, a HE KpUMIHAJIBHIN BiAMOBIIAIBHOCTI
[7,¢c.27; 8, c. 132].

Cknan 3nmounny, nependadenuii cr. 395 KK Ykpainu, cKoHCTpyHOBaHUN TaKUM YHHOM,
0 Horo cy0’€KTHBHAa CTOpPOHA MPHUIYCKA€ HASBHICTh HE TUTBKM BUHHU Yy (OpPMI MPSMOTO
yMHUCIy, ajleé ¥ chemiaJibHOi METH 3A1MCHEHHS 1[bOro 3J0YMHY — YXWUJIEHHS BIJ
aaMiHICTpaTuBHOTO Harisigy. Ll Mera, sk 0OOOB’S3kOBa O3HAaKa CyO €KTHBHOI CTOpPOHH,
00yMOBJIEHa CaMHM XapaKTepOM JaHOTO 3J0YMHY. BHHHUU TiJ Yac MOpPYIICHHS MPaBWII
aJMIHICTPAaTUBHOTO HATJIAIY ITHOPYE 3aCTOCOBaHI J0 HHOTO IpaBuja HArisay, He Oaxkae ix
BUKOHYBAaTH, OyJy€ CBOIO MOBEIIHKY O€3 ypaxyBaHHs MPaBOOOMEKEHb, BUXOJAUN TUIBKH 13
3aJI0BOJICHHS CBOIX MOTPEO 1 IHTEPECIB.

Bucnoegxu.

TakuM 4YHMHOM, TPOBEJAEHE JIOCHIKEHHS JI03BOJSE 3pOOMTH BHCHOBOK, IO 3
Cy0’€KTUBHOI CTOPOHHM 3JIOYMHHM CYKYIHOCTI, lepeadadueni crartsamu 389, 390, 391-393, 395
KK Vkpainu, mo mocsiraloTb Ha HOPMaJbHY iSUIBHICTH OpPTaHiB 1 YCTaHOB MEHITEHIIapHOI
CIy’)kOM, — 1€ 3J0YMHH, 0 BYMHSIOTHCA JUIIE 3 TPSIMHM YMHCIOM, 3a SKHM 0co0a
YCBIIOMIIIOE, 1110 HE3aKOHHO BUMHSE JISTHHSI, 10 MICTATHCS B TUCIO3MIIAX BKa3aHUX cTaTell Ta
CKJIQJIAI0Th CYTHICTb IIUX 3JI0YMHIB, 1 6a)kae 1X BUNHUTH.
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VY 3joumnax, mnepenbadeHux cT.389, 4.2 Ta 4.3 cr.390, 392, 395 KK VYkpainu,
000B’SI3KOBOIO O3HAKOIO 1X CY0’€KTUBHOI CTOPOHU € METa.

VY 3noumnnax, nependadenux 4. 1 ct. 390 KK Ykpainu, crarramu 391, 393 KK VYkpainn,
MeTa rnepedyBae 3a MexkaMu Cy0’€KTUBHOT CTOPOHH X CKIJIAJIIB 1 HE BIUTUBAE HA KBaJi(iKaIlito
BUYMHEHOTO, OJHAK, TOYHE BCTAHOBJIEHHS METH BaXJIMBO JUIs  1HAWMBIAyami3arii
BIJIMTOB1TAJILHOCTI 1 ITOKapaHHSI 0COOH.

VY 3n0uuHi, nependauenomy ct. 392 KK Vkpainu, okpiMm MeTu, 000B’I3KOBOIO O3HAKOIO
Horo cy0’€KTHBHOI CTOPOHHM € MOTHUB — TIOMCTa 3aCy/DKCHHM 3a BHUKOHAHHS TPOMAJIChKUX
000B’A3KIB L1010 3MIIIHEHHS JUCUUIUTIHM 1 TOPAIKY Y KpUMIHAJIbHO-BUKOHABYIM yCTaHOBI 200
MOMCTa TMpeICTaBHUKAM aaMiHICTpallil yCTAHOBM BUKOHAHHS TMOKapaHb 3a 31HCHEHHS HUMU
3aKOHHOI JIIsUTbHOCT1, BUKOHAHHS CBOiX 000B’s3KiB. 110 cTOCY€ThCS MOTHBIB IHIIHUX 3JI0YMHIB
CYKYMHOCTI, TO BOHHM 3HAXOJSThCSA 3a MEXaMH CyO’€KTUBHOI CTOPOHM iX CKJIaiB 1, TAaKUM
YMHOM, HE BIUIMBAIOTh Ha iX KBajidikaiiio, a JUIIe BpPaxOBYIOTHCSA MpPH NPU3HAYCHHI
MOKapaHHSI.
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