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KoHcTutyuioHanisauia KoHuenuii
BOOBHMUYOI AeMOKpaTii

AHomayjif. PO3rnaHyTO NPUHLMNM BOMOBHUYOI
AEeMOKpaTil K BUAB IHCTUHKTY camo3bepekeHHA
OeMOKpaTUYHUX cuctem. NpoaHanisoBaHO aprymen-
TaLito NPUXUABHUKIB | KPUTUKIB BOMOBHMYOT AeMo-
KparTii o0 3aCcTOCyBaHHA 0OMeXKYBaIbHUX 3aX0A4iB
3apaam NOPATYHKY AeMOKPATUYHUX IHCTUTYTIB.

BroKpemneHo ABa OCHOBHI BUAM IHCTPYMEHTIB
BOMOBHMYOI AeMOKpaTii: 1) cTBOPEHHSA nepeLuKoa, Ans
npuxoay Ao BAaau MMOBIpHUX BOPOTiB AeMOKpaTil
3 BUKOPUCTAaHHAM MexaHi3Mmy Bubopis (3abopoHa
NONITUYHUMX NapPTil); 2) 0OMeXeHHA MOXKAMBOCTEN
O1A 3N10BXMBAHHA AepXaBHOIO BAafoto. HasegeHo
HWU3KY 3ax0A4iB LWOAO0 HeAONYLWeEeHHA BUPOAKEHHA
BOMOBHMYOI AE€MOKpaTii B aBTOPUTapU3M, 30Kpema
3aKpinsieHHA MoHononii Ha 3abopoHy napTii 3a
OpPraHoMm, 3aX1LLEHUM Bif, NONITUYHOIO TUCKY.

Bu3HaueHo Ta NpoaHani3oBaHo ABa cnocobu
imniemeHTau,ii NoNoXKeHb BOMOBHUYOI AeMOKpaTIi:
yepes KOHCTUTYLIO Ta BiANOBiAHE 3aKOHOAABCTBO
abo nuwe y 3aKOHOZaBYMX aKTax. Ha npuknaai
HimeyynHuM npoaHanizoBaHo 0cob6AMBOCTI NepLLOro
cnocoby, Wo XxapaKTepHU gna KpaiH 3 HeraTMBHUM
iCTOPUYHMM A0CBIAOM PYMHYBAHHA AE€MOKPATUYHUX
iHCTUTYTiB GOPMasbHO 3aKOHHMMMK MeToAaAMM.
Opyruin cnocib, Ao AKOro BAAKOTbCA AEpXKaBU, WO
He XO4YyTb KOMMNPOMETYBaTW igeanbHy moaenb
nibepanbHOi AeMOKpaTIi, NPOINOCTPOBAHO aHai30M
Icnanii, ITanii, Bennkobputanii, CLUA.
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BiasHauveHo, wo KoHcTuTyuia YKpaiHM MiCTUTb HU3KY NONOXKEHb BOMOBHUYOT

LEeMOKpaTii, 30Kpema WoA0 YyCKAALHEHOI npoueaypn 3MiHW OCHOBOMOMOXHUX
CTaTel Ta migctaBu gns 3abopoHU NoAITUYHMX nNapTii. OcTaHHI 6yan 3acTocoBaHi Ao
NPOPOCIMCbKUX NapTild 3aHAATO Ni3HO — MicAs NOYaTKy pociicbKoi arpecii y 2014 poui,
OfHaK iX aKTyaNbHICTb 3pocTaTMMe Yy pasi 3aTAryBaHHSA BilHM Ta NOripLeHHA coujanbHO-
€KOHOMIYHOr0 CTaHOBMLLA FPOMAAH.
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Constitutionalising the Concept of Militant Democracy

Abstract. The principles of militant democracy as a manifestation of the instinct
of self-preservation of democratic systems are considered. The argumentation of
supporters and critics of militant democracy regarding the use of restrictive measures
to save democratic institutions is analysed.

Two main types of instruments of militant democracy are distinguished: 1) creation
of obstacles to the coming to power of alleged enemies of democracy using the election
mechanism (prohibition of political parties); 2) restriction of opportunities for abuse of
state power. A number of measures to prevent the degeneration of militant democracy
into authoritarianism are given, in particular, fixing the monopoly on banning parties to
a body protected from political pressure.

Two ways of implementing the provisions of militant democracy are defined
and analysed: through the constitution and relevant legislation, or only in legislative
acts. Using the example of Germany, the peculiarities of the first method, which is
characteristic of countries with negative historical experience of destroying democratic
institutions by formally legal methods, are analysed. The second method, which is used
by the states which do not want to compromise the ideal model of liberal democracy, is
illustrated by the analysis of Spain, Italy, the United Kingdom and the USA.

It is noted that the Constitution of Ukraine contains a number of provisions
of militant democracy, in particular, the complicated procedure for amending the
fundamental articles and the grounds for banning political parties. The latter were
applied to pro-Russian parties too late - after the beginning of the Russian aggression in
2014, but their relevance will grow with the prolongation of the war and deterioration
of the socio-economic situation of citizens.

Key words: militant democracy, democracy, political party, constitution, election,
extremism, human rights, court, ideology.

TpuBatoya NoHaA AeCATUNITTA POCINCbKO-YKpaiHCbKa BiliHA He 3BOAUTbLCA
nnwe o cnpobu cunok 3a0BONBHUTU CBOT TEPUTOpPIafibHI NpeTeHsii, a €
BMABOM CMOKOHBIYHOT 6OPOTLOU aBTOPUTAPM3IMY Ta AeMOKpaTii. Y rnobanbHomy
KOHTEKCTi NoriplweHHA AKOCTI AeMOKPaTUYHUX IHCTUTYTIB y KpaiHax 3axoay
Ta 3POCTAHHA BUMAAKIB NOCUIEHHA aBTOPUTAPHUX TEHAEHLIN y ,,monoamnx”
OeMOKpaTiax 0cobaMBOi aKTyaNbHOCTI HabyBae nNpobaema BUMKMBAHHA
AeMOKparTil nig aTakamm 30BHILWHIX Ta BHYTPIiWHIX BoporiB. Cxoxa cutyauis
Mana micue y Yacu BelimapcbKoi pecny6ikun, KOAn AeMoKpaTUyHa pecnybnika
BUABMNACA 6e33axMCHOW Mnepes BHYTPIWHIMM BOporamu i Bupogmnaca y
HaLioHa/-coLianiam, AKMIM CTPIMKO nowmpmneca EBPOMOLO Ta CBITOM. Y BigNoBiAb
6yna 3anponoHoBaHa KoHLenLia ,,036p0o€eHOI”, BOMOBHNYOI AeMOKpaTii, 34aTHOT
3aXUCTUTUCA Bif, CBOIX BOPOTiB, AKA MOX€e MaTU NPaKTMYHe 3aCTOCYyBaHHA B
YKpaiHi, 3myweHa 60pOHUTUCA NPOTU 30BHILLHIX | BHYTPILIHIX BOpOTiB.

MocTaHOBKa Ta pocniaeHicTb npobaemu. Brneplie TepmiH ,BOiOBHMYA
aemokparia” (wehrhaften Demokratie) 6ys BuKkopuctaHuii K. JleBeHwTENHOM
y 1937 poui. Ha 1"oro aymky, aemokpaTii He 34aTHi 3axuctnutu cebe Big
GAWMNCTCOKUX PYXiB, AKWO BOHU He MPUNUHATUMYTb AOTPUMYBaATUCA
,AeMoKpaTuyHoro ¢yHaameHTaniamy” ta ,nepebinbweHoro dopmaniamy
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BepxoBeHcTBa npasa”. [poTArom oCTaHHIX ABOX AECATUITb MPAKTMKA BOMOBHUYOI
OEeMOKpaTii 3Ha4YHO po3WwmMpuiaca, OXONMBLLKN MONITUKY, CNPAMOBAHY Ha
60pOoTLOY i3 3arpo3amu eKcTpemiamy, Nonyniamy, peniriiHoro dyHaamMeHTaniamy
i rnobanbHoro Tepopmsmy. TobTo CbOroAHiI BOMOBHMYA AeMOKpaTis bifblue He
CTOCYETbCA INLLE NUTAHHA NPO Te, AKI NOAITUYHI NapTii MOXYTb BpaTh yyacTb y
BMOOpax, a cKopile Npo Te, XTO MoXe 6paTh y4yacTb Yy NOAITUYHOMY ANCKYPCI
AK Takomy. Tomy SIKLLO AEMOKpaTia xoue ybepertuca Big pusMKy npuxoay Ao
BTN aHTUAEMOKPATUYHUX CUA, TO HaKpaLMm cnocobom € 3aCTOCYBaHHA
iHCTpyMeHTapito BoMoBHMYOT gemokKpaTii [CToliKo, 2023, c. 99].

KoHCTUTYUiiHA NpaKTMKa Cy4acHUX AEMOKpaTi CBiAYUTb, LLO BaXKKO
3HaMTK Cy4yaCHY KOHCTUTYLLO, B AKil MOBHICTIO BiACYTHI NONOXKEHHSA, XapaKTepHi
ANA BOMOBHUYOT AeMOKpaTii, HaBiTb AKLWO BiACYyTHI npami Hopmu. YacTto Ao
TAKOr0 BUCHOBKY MOMHA ZiATM 3 aHANi3y TEKCTY KOHCTUTYLLIAHUX MOJIOMKEHD i
npeambynu. binbwe Toro, O. NdepcmaHH CTBEPAKYE, WO AEMOKPATIi 3aBKAM
6inblI-MeHLI BOMOBHMYI, OCKi/IbKU NpaBoBa CTPYKTYpPa BOMOBHUYOI AeMOKpaTil
3icTaBHa 3 iHWKMK dopmamum gemokparTii [Pfersmann, 2004, p. 53]. A. Calio
O0BOANTD, LLLO AEMOKpPaTis, 3aCHOBaHa Ha NpaBAiHHI 6iNbLIOCTI, MOXKe NpU3BecTU
0o nedbopmalii AgemoKpaTii i BCTaHOB/IEHHS peXxuMiB, AKi Ti nikeigyoTb. Ha ioro
AYMKY, HalbiNblL NPUPOAHOI XapaKTEPUCTUKOI AEPXKABM € CAMO3AXUCT, TOMY
BOMOBHMYA AEeMOKPATIA MoXKe ByTV BUNpaBaaHa AK €AMHMIA CNOCIO BUXKMBAHHSA
OepKaBu B ymoBax Kpusu [Sajo, 2004, p. 213].

[HCTUHKT A@MOKPaTUYHOIO camo3beperKeHHs NPUTaMaHHUI camMili npupoaji
OeMOoKpaTii, AKa B iHWOMY pa3i 6yna 6 HaATO BPa3/NIMBOO A1 BHYTPILLHIX
Boporie. Jo TOro *, 3a HaABHOCTI iICTOPUYHOTO A0CBiAY NOCTYNOBOI eposii
[eMOKPaTUYHUX IHCTUTYTIB Ta BCTAHOB/IEHHA aBTOPUTAPMU3MY 3aX04N BOMOBHUYOI
OEeMOKpaTii CXBa/IbHO CMPUIMMatoTbCA AK PaxiBUAMM, TaK i LUMPOKUM 3aranom.
[HWKMK cnoBaMK, AeMOKpPaTUYHA KOHCTUTYLS NOBUHHA MIiCTUTK B cobi rapaHTii
camo3beperkeHHs, Wwob 3anobirti aBTopUTapHIN TpaHchopmMaLLii AEMOKPATUYHNX
iHCTUTYTIB Ta KOHCTUTYLIMHUX CTPYKTYP.

A. Calto BBarka€, WO JIOrika BOMOBHWYOT AemoKpaTii nepenbavae
OBa BMAM 3aXMCHUX MexaHi3miB [Sajoé, 2021, p. 193-194]. No-nepuwe, ye
CTBOPEHHA NEepPELLKOZ ANA Npuxoay 40 BAaAM MMOBIPHMX BOPOTiB eMOKPaTIi 3
BMKOPUCTAHHAM BMOOPIB AAXOM 0bMmexKeHHs ix npaB. Lli 3axoan nepenbavatotb
3a60poHY NapTii, 0bMeXKeHHA nponaraHan (BUKOPUCTAHHA NEBHUX CUMBOJIIB,
oaAry, NiabypoBaHHA Towo). € KibKa iIHCTPYMEHTIB, AIKi MOXe BUKOPUCTOBYBaTH
BOMOBHMYA AEMOKpPaTiA WOA0 paauKaibHUX NONITUYHUX NapTii. Hanpuknag,
BOHa MOKe: NOBHICTIO iX 3a60POHUTH; BIAKPUTO iX AUCKPUMIHYBATU (HaNpuKnag,
BiAMOBASAOUYN M Yy diHAaHCYBAaHHI BMOOPUMX KamnaHii HapiBHi 3 iHWMMM
napTiamu); HaknacTM obmexkyBanbHi npasuaa (Komicia 3 nuTaHb piBHOCTI Ta
npas noanHn Bennkoi bputaHii 3mycmna bputaHCbKy HauioHanbHYy napTito
(BNP) 3miHUTK cBOT NpaBuaa YNeHCTBa, AKi BUKAOYanu Hebinux [Kirshner,
2014, p. 61-62]. OueBnAHO, WO TaKi 3axo4M CTBOPIOOTL Npobaemu nuwie ana
HaMbiNbll 04i03HMX MapTil. BinbWicTb BOMOBHUYMX AEMOKPATIB BU3HAIOTb, WO
OeMOoKpaTii NOBUHHI AiaTu obepekHOo, 3aCTOCOBYOYM BOMOBHMYI 3axoam. Yci
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rPoMagAHM B 4EMOKPATUYHOMY CYCMi/IbCTBI, BKAKOYHO 3 TUMM, XTO MOXKE MaATH
AHTUAEMOKPATMYHI MONITUYHI NOMALAM, MAOTb NPABO HA Y4acTb Y NOAITUYHOMY
UTTi, @ NPaKTUKM BOMOBHMYOI AEMOKPaTii MOXKYTb MOTEHLiMHO NOpyLLYBaTU
Ui npasa. Tomy BOMOBHUYI AeMOKPaTW NMOBUHHI AifTN 06eperHo, 3 MOCTIMHUM
YCBiAOMNEHHAM NMOTEHUiNHUX nepeBar i HeoNiKiB aHTUEKCTPEMICTCbKUX
3axogis [Tyulkina, 2015].

MNo-gpyre, ue obmexXeHHs 3/10BXMBAHHAM AEPXKABHOW BAaL0H0,
Hacamnepes y3ypnauii Bnagu. 3a3Bmyait KOHCTUTYLA MICTUTb NEBHI IHCTUTYLiAHI
3ano0biXHUKM Bif, CBOrO CKacyBaHHA AEMOKPATUYHUM i KOHCTUTYLiNHO
NeriTMMHUM WNAXOM. 10 KOHCTUTYLIMHUX rapaHTiiM HanexaTb NOCUIEHUN
KOHCTUTYLiNHMIA 3axucT nogdiny Bnagun, ob6oB’A3KOBi perynapHi subopw,
KOHCTUTYLIMHUI 3aXUCT YeCHOCTiI BUOOpIB, NPaBo Ha onip, 0bMeKEHHS TeEPMiHY
NMOBHOBAXKEHb TOLLO.

MoTeHUiNHi HeAoNiIiKM BOMOBHMYOI AeMOKPaATIl o4eBMAHI 3 NOrNAAY KOH-
CTUTYLiMHOrO NpaBa, a cama ifes ,,036poeHHA” AeMOoKpaTii WoA0 ii NOTeHLiMHNX
BOpPOriB NigAaBanaca XOPCTKIM KPUTULiI 3 MOMEHTY NOABU L€l KOHLeNUiT B
1920-x pokax [Thiel, 2009, p. 417], y Tomy uncni i cammm K. JleBeHWTENHOM.
YacTKoBO LMM NOACHIOETLCA TOM PaKT, Lo 3arasbHOi NpaBoBOi abo HOPMATMBHOT
Teopii BOMOBHMYOI AemoKpaTii — Teopii, Aka moria 6 BupiwmTh abo xoua 6
NPOCTO PO3IMAHYTU Te, WO YAaCTO Ha3MBaOTb ,,AEMOKPATUYHUM MapagoKkcom”
a60 ,4eMOKPaTUYHO ANMNEMOID”, @ CaMe — MOMKJ/MBICTb TOTO, L0 AEMOKpPaTIs
MOKe 3HULLMTK cebe B NpoLeci CBOro camMo3saxucTy, Aoci He cpopmoBaHo [Miiller,
2012, p. 1255]. Tako»K BUCNOBAIOETLCA AYMKa NPO HEAOLUINbHICTb PO3MEeXKyBaHHA
BOMOBHUYMNX | HEBOMOBHUYNX AEMOKpPaTIN, OCKiNbKKU: 1) 3a neBHUX 06CTaBUH
byab-AKa AeMOKpaTia MOXe BAATUCA A0 PillyyMX aKTiB CaMO3axXUCTy;
2) NONOXKEHHA BOMOBHNYOT AeMOKPaTii He MOXYTb BPATYBaTU AEeMOKpPaTito,
AKA HEe Ma€ AO0CTAaTHbOI KiZIbKOCTI rpOMagAH 3 TBEPAUMU AEMOKPATUYHUMMU
nepekoHaHHAMMU; 3) cdOPMOBaHMUI KOHCEHCYC, LLO NPABOBi 3aX04M MalOTb
OOMOBHIOBATUCA MPOCBITHULbBKOW AiANbHICTIO; 4) BCi 3axoaM BOMOBHUYOIT
AEeMOKpaTil NigaatoTbCA PUINKY 3/IOBXKUBAHHA B NOAITUYHUX LiNAX, O4HAK Ue
He 03HA4aE, WO BOMOBHMYA AEMOKPATIA — L& 3aBXKAM /INLLE NOAITUKA iHWMUMMK
(3aKoHHMMM) 3acobamu; ane 3axMCTy Bif, TaKMX 3/10BXKMBAHb C/lig NPUAINATH
ocobnusy yeary [Miller, 2012, p. 1267].

MoniTonorv Ta OPUCTU HaMaratTbCA 3aMNPONOHYBATM HU3KY 3aN06IXKHWKIB,
AKi 6 He Aanu BUPOAMTUCA SEMOKPATIi, 30KpemMa BOMOBHMYI, B aBTOPUTAPU3IM.
Tak, A. Akab chopmyntoBaB BiCiM KOHCTUTYLIMHMX pillieHb, WO NiaBULLYIOTb
CTiVKiCTb 40 epos3ii AgemokparTii, 30kpema: 1) obmexkeHHs TepMiHy nepebyBaHHS
Ha nocagi, 0ocobamMBoO ANA Npe3ngeHTa, Nepexia A0 NapaaMeHTCbKOi pecnybniku;
2) perynioBaHHA BHYTPilWWHbOMAPTIMHOI AemMoKpaTii abo ¢diHaHCcyBaHHA
NONITUYHUX NapTiK; 3) 3anpoBaAKeHHA MidKHAPOAHMX Ta HaAHALiOHAbHUX
BMMOT LLLOAO BEPXOBEHCTBA NpaBa Ta AeMoKparil; 4) eaepaTUBHUI yCTpiN;
5) cknagHi abo 6araTtopiBHEBI cneuianbHi KOHCTUTYLiAHI HOPMU (NONOMKEHHA
Npo BiYHICTb) A48 3aXUCTy Big cnpob BHECEHHA 3MiH A0 KOHCTUTYLii Ans
dbopMyBaHHA aBTOPUTAPHOTO pexumy; 6) nponopuiiHa BMbopya cucTema;
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7) HaABHICTb opraHisauiiHo Ta ¢iHAHCOBO He3aneXHOol cyaoBOi cUCTEMU;
8) MyNbTUNANIKALINHUIA edeKT AiANbHOCTI Linoi HU3KM He3aNeXHUX iHCTUTYTIB
(cyam, aHTUMOHOMOMbHI Ta aHTUKOPYNLIiMHI opraHu, ombyacmeHun, meaia,
opraHisauii rpomagaHcbKoro cycninbctea) [Jakab, 2019, p. 14]. KoHCTUTYLiMHI
Cy4M, Ha AOro AYMKY, MEBHOK MipOHO 3aBXKAN NPUAMAIOTb NONITUYHI PilLEeHHA,
ane HaaMipHa KOHCTUTYLiOHaNi3auis € i Heb6e3neuyHolo, i KOHTPMNPOAYKTUBHOIO.
OgHuMm i3 BapiaHTIB MOXKe ByTK 3aKpinaeHHA MoHoMNoAiT Ha 3abopoHy
napTii 3a opraHoOM, BiiHOCHO i30/1bOBAHOrO Bif MNONITUYHOIO TUCKY, HAaNpPUKNag,
33 KOHCTUTYLIMHUM cygom. TaKoXK cAig yBaXKHO NigxoauMTn A0 BU3HAYEHHSA
eKCTpemismy, cepes, Halbinblw XapaKTEPHUX PUC AKOTO BUAINAOTLCA:
CMCTEMATMYHI CNPOBU NPUHUBUTYK TiAHICTb YACTUHU AEMOKPATUUYHOTO HApoAY;
HacnifAyBaHHA OPraHi3aTopiB €THIYHMX YNCTOK i reHouMAY; HAaMaraHHA roBOpUTU
BiZ, iMmeHi BCbOro Hapogay i ikeigyBaTK mexaHi3m cTpumyBaHb i npotuear [Miller,
2012, p. 1268].
MerTolo L€l cTaTTi € BU3HAYEHHA 3MICTY i MicUs NosoXKeHb BOMOBHUYOI
LEeMOKpaTii y 3aKOHOAaBCTBI 4eMOKPATUUYHMUX KpPaiH Ta YKpaiHM 30Kpema.
Buknapg ocHoBHOro martepiany. ,BoloBHMYicTL” Tiei um iHWOI
KOHCTUTYLLIMHOT CUCTEMU HEe BUBOAMUTLCA INLLIE 3 TEKCTY KOHCTUTYLT, @ NoTpebye
BpaxyBaHHA HM3KW iHWKNX YNHHUKIB, Hacamnepes pileHb OpraHiB cygo0Boi
B/lagn, 30KpeMa KOHCTUTYLIMHMX cyaiB. TOMy AeprKaBu, AKi TaK YK iHaKLwWe
BUKOPUCTOBYHOTb iIHCTPYMEHTapili BOMOBHMYOI AeMOKpaTii, MOXHa NoAiinTn Ha
AOBi TPYNU: 3 KOHCTUTYLiHUM (y TeKcTi OCHOBHOrO 3aKoHY) abo 3aKOHOAaBUYMM
(y HopmaTUBHO-NPaBOBMX aKTax) 3akpinaeHHAM. o nepwoi rpynu HanexaTtb
KpaiHM 3 HEraTUBHUM iCTOPUYHUM O0CBIAOM PYMHYBAHHS AEMOKPATUYHUX
iHCTUTYTiIB dOpMasibHO 3aKOHHUMW MeTogamu, Hacamnepen HimeuyunHa.
Opyrnit Wwnsax 3a3snyan o6MpatoTb AepiKaBy, WO HAMAratoTbCsA NPUX0BaTH CBOIO
NiATPUMKY KOHUENLIT BOMOBHUYOI &@MOKpPaTii, OCKiZIbKM BOHA CNPUMMAETLCA 5K
NPOTUNIEXKHICTb NibepanbHin AeMOKpaTii, LWo nepeabayae HaATO *KOPCTKi 3axoau,
AKi BUAAOTbCA HAZATO arpecuBHUMM B YMOBaX PpYyHKLIOHYHOYOI AeMOoKparTii.
MTaHHA BOMOBHUYOT AEMOKpATIi iHOAj Ha3MBaOTb ,,HIMELLbKOIO TpagmLien”
abo HaBiTb ,HimeubKo npobnemoto” [Thiel, 2009, p. 109], ockinbku came
HimeuunHa cTana neplwow KpaiHOolo, B AKiM BOMOBHMYA AeMOKpaTia byna
BiAKPUTO NporonoLweHa KOHCTUTYLiiNHMM nNpuHLUmMnom. CT. 18 OCHOBHOTIO 3aKOHY
depnepatnsHoi Pecnybnikm HimeuumHu 1949 poky (O3) nepeanbavae BTpaty
iHAMBIAAMM HU3KM OCHOBHMX NpaB (cBoboay CN0Ba, BUKAAZ4AHHA, 06’ eaHaHHA,
TAEMHICTb 3B’A3KY, BAACHOCTI Ta NMPUTY/KY), AKLLO BOHW BUKOPUCTOBYHOTHCA
Ans 6opoTbbM NPOTU OCHOB AeMoKpaTuyHoro naay [Grundgesetz fir die
Bundesrepublik Deutschland, 1949]. Ct. 21 BM3HAa€ aHTUKOHCTUTYLINHUMMU
NOANITUYHI MNapTii, WO NparHyTb 3aBAaTWU WKOAM OCHOBAM Bi/IbHOTO
AEeMOKpaTUYHOro fagy abo noBannTu Moro, abo 3arpoXKyroTb LLICHOCTI AepyKaBM.
TobTo inea BOMOBHUYOI AemoKpaTii byna iHKopnopoBaHa B 3axigHOHIMeLbKUI
KOHCTUTYLIAHMIA | NPaBOBUIA NOPAAOK, @ TAKOXK Y NONITUYHY KynbTypy OPH.
BuAaBom BOMOBHUYOI AemoKpaTii € i cT. 79 (3) OCHOBHOIO 3aKOHY, LLO MiCTUTb
,,BiYHi abo He3amiHHI nonoxeHHa” (Ewigkeitsklausel), a Tako)K nonoxeHHs npo
npasa Ha cnpoTtus y cT. 20 (4).
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3aranom go KoHctutyuiiHoro cygy HimeyunHu 6yno nogaHo n’Atb 3asB
npo 3abopoHy napTii, Avwe ABi 6yN10 3a40BONEHO (X04a KiNbKicTb 3a60pOHEHMX
opraHizauiit (Vereine) 3HauyHo 6inblia: 40 NPUMAHATTA 3aKOHY Npo 06’eAHaHHA
(Gesetz zur Regelung des Offentlichen Vereinsrechts) 1964 poky 6yno 3abopoHeHO
328 eKcTpemicTcbKux rpyn, a nicna — 6amn3bko 80 opraHizauiin 6ynm oronoLeHi
nosa 3akoHom). lNeplue cepiiozHe BUKOPUCTAHHA iHCTPYMEHTIB BOMOBHMYOI
AeMOKpaTii NpoTK NpaBoro ekcTpemiamy B 3axigHi HimewunHi sigbynocs B
1950-x pokax. ®egepanbHUN KOHCTUTYLIAHWUI cya cnMpaBca Ha NPUHLMNMU
BOMOBHWYOI AEMOKPaTIi, yXBaIlOloUMN ABa Aa/NeKOCAKHI pilleHHs Npo 3abopoHy
NOJIITUYHUX NapTili: KBasiHaumMcTcbKoi CoujanictmyHoi napTii HimeyunHm (CAMH)
y 1952 poui Ta KomyHictnuyHoi naprtii HimeuyunHmn (Kommunistische Partei
Deutschlands) y 1956 poui. B o60ox Bunaakax Cya anentoBaB 40 HeobxigHocTi
3aXWUCTY BiIbHOIO AEMOKPATUYHOTO OCHOBHOTO nopaaky (freiheitlich-demokratische
Grundordnung). Y 1952 poui Cya BU3HauMB Liei NOPSAO0K SIK TAKUIA, LLLO BUKIHOYAE
byab-aKy dopmy TupaHii abo cBaBinna i ABnAe coboto NpPaBoBYy AepKaBsy,
3aCHOBaHy Ha CaMOBUW3HaYeHHi Hapoay, BUparkeHOMyY Boaeto BiflbLLOCTI, a TaKOXK
Ha cBob6oai i piBHOCTI. DyHAAMEHTaNbHI NPUHLUMNM LUbOro NOPAAKY MiCTATb Y cobi:
nosary g0 npas JIIOANHN, KOHKpPeTM30BaHy B OCHOBHOMY 3aKOHI; NoAin Bnagu;
BiAMOBIAANBHICTb YPAAY; 3aKOHHICTb YNPaBiHHA; HE3aMEeXKHICTb CyA0BOI BNagu;
NPUHLMN 6araTonapTitHOCTI; PiBHICTb MOK/IMBOCTEN A1 BCIX NOAITUYHMUX NAPTIN.
ANCKycii Wwoao BiagNOBIAHOCTI LbOro NOPAAKY NPUHLKUMNAM, BUSHAYEHUM CT. 79,
TO6TO UM € BUNPABAAHMM 3aCTOCYBAHHSA iIHCTPYMEHTIB BOMOBHMYOI AeMOKPaTIi
00 napTii, Wwo nigaaoTb cymHiBy deaepaniam Ta napaameHTapusm HimeuyumHu,
YM TUX, WO BUCTYNAOTb NPOTU AeMOKpPaTii AK TaKoi, cnpuanu GopmyBaHHO
KOHCEHCYCY, L0 NPegMETOM 3aXMUCTy Ma€ ByTV AEMOKPATUYHWUIA MOPALOK 3araiom,
a He KOHKPETHWUI IHCTUTYLIMHWIA yCTPIl HimeLbKoi aepykasu [Miller, 2012, p. 1256].

3HaYHWUI BNANB Ha KOHLEMLi10 BOMOBHUYOI AeMOKpaTii MaB yxBasieHU y
1972 poui TaK 3BaHu ,3aKkoH npo pagukanis” (,Radikalenerlass”) [Beschluld
der Regierungschefs ..., 1972], nono)eHHA AKOro 3abOpPOHAKTb YaeHam
EeKCTPEMICTCbKMX OpraHi3aLiii npautoBaTn B AeprKaBHOMY CEKTOpI, 30Kpema, B
OCBITHiI cdepi). 3aranom iHCTPYMEHTM KpMMiHaIbHOrO NPaBa NPOTY NponaraHam,
BK/IIOYAIOYM BUKOPUCTAHHA CMMBOJTIKM, 3aCTOCOBYHOTbHCA B HimeuunHi nepesarkHO
NPOTM NPABOro eKCTpPemiaMy, a CbOroAHiI TaKOX NPOTU AXKWUXagulmy, ane
HabaraTo pifLe NpoTK 1iIBOro eKCTPEMI3MY.

Ba*KNMBMM Yy KOHTEKCTi BOMOBHMYOI AeMOKpaTii € OCTAaHHE pilleHHsA
KoHCTUTYLiMHOrO cyay Npo NpUnuHeHHA piHaHCYyBaHHSA yibTpanpasoi napTii,
NUTaHHA Npo 3abopOoHY AKOI Bce We 3bepirae akTyanbHicTb. Tak, 23 ciyHs
2024 poky KoHCTUTYUinHWI cya Himey4nHn ogHOroN0CHO NPUMHAB PileHHA
npo Te, WO NoAiTM4YHa napTia ,baTbkiBwmHa” (,,Die Heimat”, konnwHsa
Ha3Ba — HauioHanbHa AeMoKpaTMyHa napTia HimeydnHu) He byae oTpumyBaTtH
AeprKaBHoro GpiHaHCYBaHHA NPOTAFOM LLECTU POKIB BiANOBIAHO A0 CT. 18 3aKOHY
npo nonitnyHi napTii [Bundesverfassungsgericht, 2024].

3rigHO 3 3aKOHOA4ABCTBOM HimMmeyuyuHWM noniTM4Ha NapTia Ma€e npaso
Ha OTPMMAHHA AeprkaBHOro ¢piHaHCyBaHHSA Yy pa3i HabpaHHA 0,5% ronocis Ha
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OCTaHHiX eBponencbKMx un degepanbHmx Bubopax abo 1% ronocie Ha Bubopax
0o naHarary. Yepes aeaani ripwi pesynbtati Ha Bubopax napris ,, baTbKiBLWmMHA”
He oTpMMyBana AeprkaBHoro ¢iHaHcyBaHHA 3 2021 poKy Ta HUHI He NpeacTaB/ieHa
Hi y desepanbHOMy napnameHTi, Hi B nanararax. OgHak y 2019 poui byHaecTar,
ByHaecpat i ®epepancHuii ypag, pa3om 3BepHynmca 4o KoHCTUTyLiMHOro cyay 3
3aABOO MPO NPUNUHEHHS MOAATKOBUX MNiJIbF Ta AeprKaBHOro ¢iHaHCyBaHHA AN
uiei naprTii.

Cnpobu 3ab6opoHnTH ,BaTbKiBLMHY” pobunmca agidi: B 2001 i 2013 pokKax,
ane 3a3Hanm Hesgadi. Y 2017 poui KOHCTUTYUIMHMIA cya, BUPilWLIKMB, WO NapTis
Hamaranacsa NikeBigyBaTu 4eMOKPATUYHUI YCTPIM AeprKaBM Ha OCHOBI aHani3y ii
Linen Ta NoBeAiHKN NPUXUIbHUKIB, OAHAK NPaBOBI NiACTaBM 414 NPUNUHEHHSA
AepskaBHoro ¢iHaHcyBaHHA bynu BiacyTHI. Y BiAnoBigb Ha ue pilleHHA A0
OcHoBHOro 3akoHy ®PH 6yn0 BHECEHO NONPaBKM, LLLO YMOXKIMBIOBAAN No36as-
JIEHHA NapTii gepaBHoro giHaHcyBaHHA. 30Kpema, CcT. 21 6yno AONOBHEHO
ABOMa nonoxeHHAMuK: ,(3) MapTii, AKi Yepes cBoI Lini abo NoBeAiHKY CBOIX Npu-
XWUNIbHWKIB OPIEHTOBAHI Ha MigpuB abo CKacyBaHHA BiJIbHOMO AEMOKPATUYHOTIO
OCHOBHOrO nopAaaKy abo Ha 3arposy icHyBaHHIO PenepaTnBHOi Pecnybnikum
HimeuyunHu, NOBMHHI BYTU BUK/IIOUYEHI 3 AeprKaBHOrO GpiHaHCyBaHHSA. Y pasi npuit-
HATTA PiLLEHHA NPO TaKe BUKNOYEHHA Byab-AKi NOAATKOBI Nibrv Ta BUNAATK A1a
TaKuX NapTi npunuHsaoTbea. (4) PegepanbHU KOHCTUTYLIMHMIA cyg, NPUAMaE
PilleHHA WOoA0 HEKOHCTUTYLIMHOCTI Y 3HaYeHHI YacTUHM (2) uiei cTaTTi Ta Woao
BMK/IIOYEHHA 3 AepKaBHOro GpiHaHCyBaHHA Yy 3HAY€HHi YacTuHM (3)”.

O6rpyHTOBYIOYM CBOE HUHILIHE PilleHHA, KOHCTUTYLiIMHWUI cya, NOCUNAETbCA
Ha NONIOXXEHHA KOHLUENLii BOMOBHMYOI AeMOKparTil, 3rigHo 3 AKOoto napTii, AKi
NparHyTb, CyAAYM 3 iX LiNen 4m Aii ix NPUXUAbHUKIB, 3aBAATU LUKOAM 3acafam
Bi/IbHOTO AEeMOKpaTM4YHOro nagy abo ckacysaTu noro, abo 3arpoXxytoTb
LinicHoCTi gepaBu, € aHTUKOHCTUTYLIMHUMM (M. 2 cT. 21 OCHOBHOIO 3aKOHY),
TO6TO NignAraoTb 3a00POHI — BUKAIOYEHHIO 3 NPOLECY NPUAHATTA NOAITUYHUX
piweHb. BogHoyac NoHATTA ,, BOMOBHUYA AeMOKpaTia” TaKOXK MicTUTb y cobi
OVNCKPUMIHALLitO TaKMX NapTii ycynepeyd NpuHLUMUNY PiBHOCTI LIAXOM BUK/TIOYEHHS
iX 3 AepKaBHOro GpiHaHCYBaHHSA.

Y piweHHi KOHCTUTYLIMHOro cyay TAaKOXK 3a3HA4YeHo, Wo AK 3abopoHa
napTii, TaK i Nnpoueaypa CKacyBaHHA ¢piHaHCYBaHHA BMMaratoTb 3aBAAHHA
WKOAM 3axuLLeHOMYy bnary — ,,3acagam BiZIbHOrO AEMOKPATUUYHOIO NopPsAaKy”,
,MOpYyLWeHHA abo ckacyBaHHA” AKOro napTia noBMHHA abo npunyckatu (n. 2
cT. 21 03), abo nparHyTv go Hboro (n. 3 ct. 21 03) ,,BiANOBIAHO A0 CBOIX Linek
abo noseaiHKKM CBOIX NPUXMABLHUKIB”. MpK LbOMY CAif, PO3PI3HATU ,NparHyTn”
Ta ,,6yTn cnpamoBaHMm”. MparHeHHA BUMarae KBanipikoBaHMX i cnaaHOBAHUX
AiN, CNpPsAMOBaHMX Ha NopylueHHA abo CKacyBaHHA AeMOKpaTMYHOro nagy 6es
BMMOTIM MOTEHLIMHOCTI, WO MICTUTbCA Y Hamipax. To6To HamMipu € AOCTAaTHbOO
NiZCTaBOO A8 NPUNUHEHHA AePrKaBHOIO GiHAHCYBaHHSA, O4HAK Y pa3i 3a60pOoHM
HeobXiaHi AOoKa3n peanbHOT 3arpo3n KOHCTUTYLiIMHOMY Najy.

Y cBOEMY piweHHi KOHCTUTYLiMHUA cya NOCTaHOBMB, WO Bianosigay
He MPUNUHAE BUCTYNaTU MPOTU OCHOBOMOJIOXKHMUX MPUHUUNIB BiNbHOI
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OEMOKPaATUYHOI NPaBOBOI AepKaBK, 30KpemMa: Nonpun BU3HaAHHA KOHCTUTYLiMHMM
cyaom y 2017 poui HEKOHCTUTYLIMHOCTI napTiiHOI nporpamu Big 2010 poky
BiANOBIAAY i Hagani BiACTOIOE NPOro/ioLEeHi Hetlo LiNi; NONOXKEeHHA NapTiMHoro
MmaHidpecty ,Mpaya. Cim’a. BiTuMsHa” HecymicHi 3 rapaHTielo NOACLKOI
rigHocTi. MapTia 4OTPMMYETbCA ETHIYHOI KOHLENLii Hapoay Ta igei HimeubKoi
,Volksgemeinschaft” Ak HauioHanbHOT cnifbHOTM. Buxoaaum 3 LbOro, BOHa
3anepevye NpMHUMN NPABOBOI PiIBHOCTI i BUMAra€ BiAOKPEMNEHHA Ky/bTyp Ta
eTHociB. BogHo4ac BOHA CTaBUTb KOMIEKTMBHY CMiZIbHOTY BMLLE 3a iHAMBIAA,
a ifaea cninbHOTM 3a HaLiOHA/NbHOK 03HAKOK NPU3BOAUTbL A0 3HEBAXK/INBOIO
CTaBJIEHHA A0 iHO3eMLUiB, MIrpaHTiB Ta MEHLUWH, WO CynepevynTb NOACHKIN
riZAHOCTI; 3aK/IMKAE A0 ,€AHOCTI Hapoay i Aepxkasun”. MNocTynat ,,HapoaosBnasas
nepeabavae HasaBHICTb CNiNILHOTU Hapoay”, cBiAYMTL NPO Te, WO Bignosigay
He BM3HAE NPABO Ha PiBHY y4acTb y NPOLECi NPUAHATTA NONITUYHUX PilleHb AK
OCHOBHMI eNeMEHT KOHCTUTYLLIMHOTO NPUHLMNY AeMoKpaTii. K 3a3Havae Cya,
,BOHO HEMWHYyYEe NPU3BOAUTb 0 BUKAOYEHHA 3 4EMOKPATUYHOro npoLecy
TUX, XTO HE HANEXWUTb A0 €THIYHO BM3Ha4YeHOoi "HapoaHoi cninbHOTK"”. Kpim
TOrO, BigNOBiAaY 3HEBAXAE YMHHY NAPNAAMEHTCbKY CUCTEMY Ta 3aKAMKAE A0 i
NOBAJIEHHA; @ TAKOX HAABHI YiTKi Napaneni 3 HauioHan-couianiamom.

CyAni-KOHCTUTYLIOHANICTM BBaXKatoTb, WO BigNoBigay i Hagani nparHe
00 3MiHM YMHHOTO KOHCTUTYLiMHOrO Nagy aBTOPUTAPHOLD ,HALLIOHANbHO
AepKaBo”, 3aCHOBaHO Ha ,HalioOHa/bHil CNiNbHOTI”, HEXTYHOUM NHOACBKOK
rAHICTIO Ta KOHCTUTYLIMHUM NPUHLMNOM AeMOKpaTii. BianosigHo o cBoix
Linen i noBeAiHKM CBOIX MPUXMU/IbHUKIB BOHA, TAKMM YMHOM, NparHe fikeigysatu
YNMHHWUI NibepanbHO-AEMOKPATUUHMN 6A30BMIN NOPSAAOK.

KOHCTUTYLIMHMI cya TaKoXK BBa)Kae, Wo ,baTbKiBWMHA” 30pieHTOBaHa
Ha NiKBi4aLilo OCHOB Bi/IbHOTO AEMOKPATUYHOrO NopAaaKy. 30Kpema, napTia
BUXOAMUTb 33 PAMKM NPOCTOro AeKapyBaHHA CBOIX aHTUKOHCTUTYLIMHUX Linen i
nepexoguTb Mexy 60poTbbu 3 BibHUM AEMOKPATUYHMM nagom. Toi ¢akT, wo
BOHa 6e3nocepeaHbo cNpAMOBaHa Ha NAAHOMIPHY i KBanidikoBaHy NikBigaLito
BiIbHOrO AEMOKPaTUYHOTO YCTPO, NiATBEepAXKYETbCA i opraHisauiiHoo
CTPYKTYPOIO, PEryaspHOIO yyacTio y Bubopax Ta iHWMMM BUAAMU AiANbHOCTI,
a TaKOX yyacTio B HALiOHANbHIM Ta MiXKHApPOAHIN Mepexi ynbTpanpaBux
opraHiszauin. MapTia i Hagani 4OTPUMYETLCA NOCNIAOBHOI NONITUYHOT KOHLUenL;i
ONA peanizau,ii CBOIX NONITUYHUX LjiNeN, WO FPYHTYETbCA HA TaK 3BaHil ,,cTpaTerii
4OTMPbOX CTOBNIB”: ,,6UTBI 33 ymKn”, ,,6UTBI 3a ByAMLi”, ,6UTBI 32 napnameHTN” Ta
,,6UTBI 32 opraHisoBaHy Boto”.

Opyrnii nigxig Ao 3akpinaeHHA NONOXeHb BOMOBHWMYOI AeMoKparii
OeMOHCTpYe IcnaHisa, AKa BigAana nepesary 3aKoHOAaBYOMY LWAAXY. KOHCTUTYLIA
IcnaHii 1978 poKky He HafiNAe opraHu Aep*KaBHOI BAaaun *KOAHUMWN BOMOBHUYMMU
NMOBHOBAXEHHAMM i HE MiCTUTb 3raZLKM NPO BOMOBHMYI 3axoan. OaHaK Taki yHKLT
6ynn popani y 2002 poui, Konu 6yB yxBasieHUIA 3aKOH NPO MOAITUYHI napTii,
AKMIN 3anpoBaaunB npoueaypy 3abopoHM NONITUYHUM NapTiaAM BpaTh yyacTb
y NOANiTULi 3a NeBHi HeZo03BOMEeHI BUAM gianbHocTi. Ha gymKky X. A. CaHTOCa, B
Icnanii BinbyBaeTbcA Nepexig Big npoueaypHoOi AemMoKpaTii 4o nporpecuBHoOl
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BOMOBHWNYOI AeMOKpaTii 32 4ONOMOro0 3aKOHOAaBCTBa (Hacamnepes 3aKoHy
NPO NOANITUYHI NapTii) Ta cyA0BOi NPaKTUKKM [Santos, 2015, p. 394]. NaeTbea
npo piweHHA BepxosBHoro cyay IcnaHii y cnpasi npo Npu3ynmMHeEHHA AiAnbHOCTI
BatacyHu Big 27 6epe3sHa 2003 poKy, B skomy Cya, 3i cBoro 60Ky, 3actocyBaB
NPUHUMMN, BCTaHOBAEHI KOHCTUTYLiMHUM cyaom lcnaHii.

OpaHaK, Ha AYMKY AefAKUX iCnaHCbKUX AOCNAiIAHWUKIB, BaxaHUM €
NOCTYNOBMI Nepexia, 40 BOMOBHMYOI AEMOKPaATIi 32 4ONOMOrot napTiiHOro
3aKoHopgaBcTBa [Santos, 2015, p. 404]. binble Toro, AKWO AEMOKPATIA MAE
Hamip ByTK No-cnpaBXHbOMY CW/IbHOIO, TO BOHA NOTPebye NeBHOI YaCTKK
KOHCTUTYLLIMHOTO aBTOPUTApPM3My, TOMY Ha HMHILLHbOMY eTani gopeyHo 6ysio 6
3aMNpPOMNOHYBATU KOHCTUTYLLIMHWIA aBTOPUTAPU3IM AIK 15 3aKOHOTBOPYOCTI, TaK i
Ans cyaosoi Bnagu [Santos, 2015, p. 405-406].

B ITanii KOHCTUTYLiOHANICTM NpParHyaM 3anpoBagUTH ,,3aXULLEHY AeMOKpa-
Tito” (una democrazia protetta). Tak, nepexigHi Ta NPUKIHLEBI NOJIOXKEHHA
KoHctutyuii Itanii (1947) 6e3nocepeaHbo 3ab60pPOHAOTL BigHOB/EHHSA
dawmncTcoKoi NapTii Ta HaKNaAaOTb 0OMENKEHHSA HA MONITUYHY AiANbHICTb
KONUWHIX pawmncTtcbkmx nigepis. Tak, cT. Xl 3ab6opoHAe peopraHisyBaTh B
byab-akKin dopmi posnyueHy palmncTcbKy napTito (HauioHanbHy ¢alimncTcbKy
napTito) [Constitution of the Italian Republic, 1947]. TakoxK 6yan BCTaHOBAEHI
TUMYacoBi (He Ginblwe 5 poKiB 3 MOMEHTY HabyTTa YMHHOCTI KoHCTUTyL)
obmexeHHA BUBOpUMX NpaB 0cCib, NpUYETHUX A0 AiAnbHOCTI GaLINCTCbKOro
pexumy. Y 1952 poui iTanincbKnii NnapaameHT yXBa/IMB TaK 3BaHMIN 3aKOH
Wenbbu [Norme di attuazione della ..., 1952], wo 3anpoBaanB KpUMiHabHY
BiAMOBiAaNbHICTb 3a anonorito ¢dalmn3my, a TaKoX No3baBMB MNPUXUIbHUKIB
daLIMCTCbKMX NapTili aKTUBHOTO Ta MAaCMBHOIO BUHOOPYOro npaBa Ha N'ATb POKIB.
Kpim Toro, cT. 5 3aKoHy BM3Hauag, Wo ,,6yab-xT10, XTO Hepe yyacTb y Nyb6AidHMX
3ibpaHHAX, OpraHi3oBye AeMOHCTPaL,ii, O BUKOPUCTOBYIOTHCA PO3MNYLLEHO
daLlmnCTCbKOo NapTieto abo HALMCTCbKMMM OpraHisauiamm, Niaiarae nokapaHHo
y BUrnagi nosbaBneHHA BOJi Ha CTPOK A0 TPbOX POKIB i WTpady B po3mipi Big
200 000 go 500 000 nip”. Y 1956 poui KoHcTuTyuinHni cya ITanii nigTpumas
nNpUHUMNKU 3akoHy Wenbbu, Konn BM3HaB nponaraHay ¢awmsmy Takolo, Wo
NnopyLlye NPaBOBUM i KOHCTUTYLIMHMIA NOPAAOK.

MpuKknagom 3aKkpinieHHs NosoXKeHb BOMOBHMYOI AeMOKpaTii B 3aKo-
HoZaBscTBi € BennkobpuTaHis, Aka y 2015 poui 3aTBepaunna KoHTpeKcTpemMicTCbKy
cTpaterito [Counter-Extremism Strategy, 2015], a y 2016 poui aHTUTEPOPUCTUYHI
3axo4u OyaM 3acTOCOBAHi MPOTM NPABOEKCTPEMICTCbKOrO YrpynoBaHHSA
»,HauioHanbHa Ain”, OCKiNbKM NponaraHANCTCbKI OHNAMH-MaTepiaau rpynu, LWwo
MOLIMPHOIOTLCS Yepes coliasibHi MepeKi, YacTo MiCTUIN HaA3BMUYANHO KOPCTOKI
obpasn Ta MOBY, NponaryBasan Ta 3a0X04yBa/IM TEPOPUCTUYHI aKTU. Y LbOMy
BUMAAKY OYEBUAHUM 3B'A30K MiK aHTUTEPOPUCTUYHMM 3aKOHOAABCTBOM,
AKe TPAAMLIAHO He BBAXKAETbCA IHCTPYMEHTOM BOMOBHMYOI AeMOKpaTii, Ta
AHTUEKCTPEMICTCbKOIO NMPAKTUKOLO.

MpaKTrKa EBponeicbKoro cyay 3 npas AtoanHu (ECMJT) mae HU3KY cnpas,
nos’a3aHux 3i ceob60oA0t0 BipOCNOBiAAHHA, AKI BiANOBIAAtOTb NOTiLi BOMOBHUYOT
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AeMoKpaTil (3oKpema, cnpasu Kalifatstaat v. Germany (2000), Refah Partisi (the
Welfare Party) and Others v. Turkey (2001), Leyla Sahin v. Turkey (2004), Dogru
v. France (2008)). A piweHHa ECMNN y cnpasi Herri Batasuna i Batasuna npotu
Icnanii nigTpumye aprymeHTauito KoHctutyuiiHoro cyay lcnaHii npo 3abopoHy
Liei napTii. IHWKMK cnoBammn, EBponelicbka KOHBEHLLA 3 NPaB JII0AUHW OXOMNIOE
Pi3Hi TMNK gemoKparTii, BKAOYaoYn BOMOBHUYY AeMOKpaTito. Mpu ubomy
npaktuka Cyay, nos’sisaHa 3 po3risA0oM poJii icnamy i WwapiaTy y nporpamax Ta
OiANbHOCTI NONITUYHUX NAPTIN, CYTTEBO BiAPI3HAETLCA Bif TPAAULIMHUX CNpaB Npo
peniriiHi 06’eaHaHHA. Binblue Toro, BiANOBiAj AepKaByM Ha 3arpo3y Tepopmusmy
TAKOX PO3rNA4aoTbCA Yepes NpM3my BOMOBHUYOI AeMOKpaTii, i LA KoHuenuin
nocigae ocobnmee micue y BiliHi 3 Tepopmnamom [Roach, 2004, p. 171-208].

CWA, wo He manu poceigy aBTOpMTApPM3My HaBiTb y po3nan
AHTUKOMYHICTUYHOI KamnaHii K. MaKkapTi, yHMKaan nonitmsauii napTiiHoro
NUTaHHA, i 3abopoHa B OCHOBHOMY 3aCTOCOBYBa/lacA Yepe3 MOJIOXKEHHA
KPMMIiHANbHOIO KoAEeKcy NpoTu NpPMBATHUX OCib, 6e3 3ragayBaHHA OyAb-AKUX
NoJIoXKeHb, AKi 6 NiggaBann cymHiBy cBoboay cnoBa, a TaKoXK 6e3 crneuiasibHUX
KOHCTUTYLLIMHUX MONOXEHb WOA40 CaM0O3axmCTy AeMOKpPaTI.

BUCHOBKU. KOHCTUTYLIA YKPATHU MICTUTb HU3KY NONOXKEHb, AKIi MOXHaA
BiAHECTV 40 NPUHLUMNIB BOMOBHMYOI AeMOKpaTii. Lle TaK 3BaHi ,,BiYHi NOM0KEHHA",
LLLO YHEMOXKAMBAIOIOTb a0 3HAYHO YTPYAHIOIOTb 3MiHY KOHCTUTYLLIAHOTO Nasy.
TaK, iHiuiaTMBM NPO BHECeHHA 3MiH Ao po3ainy | ,3aranbHi 3acaan”, posainy Il
,Bnbopu. Pedpepenaym” i posainy Xl ,,BHeceHHA 3miH A0 KOHCTUTYLT YKpaiHK”
noaatoTbCcsa A0 NapiameHTy YKpaiHu lMNpe3ngeHTom YKpaiHM abo He MeHWw fAK
ABOMa TPETMHaMM Bif, KOHCTUTYLLIMHOIO CKNaay BepxoBHoi Paan YkpaiHu (BPY)
i 32 YMOBM iX NPUAHATTA HE MEHLL AK ABOMA TPETMHAMMU Bif, KOHCTUTYLIMHOrO
Cknapy BPY 3aTtBeppaKytoTbCsl BCEYKpaATHCbKUM pedepeHayMom, AKUN Npu-
3HavaeTbea MpesnaeHTom YKpaium (cT. 156) [KoHcTutyuia Ykpainu ..., 1996].
Kpim Toro, OCHOBHMIH 3aKOH HEe MOKe ByTW 3MIHEHW B YaCTUHI CKAcyBaHHA YK
obmexkeHHs npas i cBoboAa NtOANHM | FpoMaasHUHA abo 3 Hamipom NiKBiAyBaTU
HE3aNeXHiCTb YN NOPYLLUUTU TEPUTOPIANbHY LLNICHICTb YKpPaiHK, @ TAKOXK B yMOBaX
BOEHHOro abo Haa3BMYalHOro CTaHy (cT. 157).

OcHOBHMIA 3aKoH nepepgbavae, Wo Npaso rpomagAaHuUHa Ha ceoboay
OYMKM | CNOBa, Ha BilbHE BUPAXKEHHA CBOIX MNOrNALIB i NepeKoHaHb MOXe
6yTM obmerKeHe He 41 3aXUCTYy AeMOKPaTUUYHUX iIHCTUTYTIB, a ,B iHTepecax
HauioHanbHOI 6e3neKkn, TepmuTopiaNbHOI LiNiCHOCTI abo rpomMaacbKoro nopsaaKy
3 MeTOolo 3anobiraHHA 3aBOPYLIEHHAM YM 3/I04MHAM, 419 OXOPOHU 340pPO0B’A
HaceneHHA, ANa 3aXMCTy penyTaulii abo npas iHWKWX Aogen, ana 3anobiraHHs
pO3ro/ioleHH iHpopmaLii, oaepaHoi KoHiAeHUiIMHO, abo Ans NiATPUMAHHSA
aBTopUTETY i HeynepeaKeHocTi npasocyaas” (ct1. 34). OgHak HimelbKa Bepcis
BOMOBHMYOT AEMOKPATIi 403BOJISE 3aCTOCOBYBATM CAaHKL,iT WOAO NPUBATHUX
0cib: ,,XTo 310BXMBa€E cBOOOAOO BMpPaAXKEHHA NOMNAAiB, 30Kpema csobogoto
npecu, HaBYaHHA, 3ibpaHb i acouiauiil, NPUBATHICTIO INCTYBAHHA, NOWTU 1
TeNIeKOMYHiKaLii, NpaBoOM BAACHOCTI Y/ NPaBOM MPUTYARY, Wob 6opoTuca 3
Bi/IbHUM AEMOKPATUYHMM OCHOBHMM NaZlOM, TOM N036aBAAETLCA LLUX OCHOBHMUX
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npas” (cT. 18 OCHOBHOrO 3aKOHY).

KoHcTuTtyuia YKpaiHWM MIiCTUTb 1 O4eBUAHI enemMeHTU BOMOBHMUYOI
OEeMOKpaTii, 30Kpema y 4acTuHI A4ianbHOCTI NONITUYHMX NapTil. TaK, 3abopoHeHo
,YTBOPEHHA i AiANbHICTb NONITUYHMX NAPTiA Ta TPOMAZACbKMX OpraHisauin,
nporpamHi uini abo Aii sKMX cnpAaMoBaHi Ha NiKBiAaLito He3aneXXHOCTI YKpaiHu,
3MiHY KOHCTUTYLIMHOIO Nafy HaCUbHULbKUM LLAAXOM, NOPYLIEHHA CyBEePEHITeTY
i TEpUTOpIaNbHOI LiNiCHOCTI AeprKaBu, Niapus i 6e3nekun, HE3aKOHHE 3aX0MN/IEHHS
OepKaBHOI BfagM, nponaraHAay BilMHM, HAaCMANbCTBA, HAa PO3Ma/OBAHHA
Mi¥eTHiYHOI, pacoBOi, penirinHoi BOpOrKHeYi, nocAraHHA Ha npasa i ceoboan
JOANHM, 300p0B’A HaceneHHa” (cT. 37).

Micna npuiAHATTS KOHCTUTYLIT YKpaiHM oAaHa noAiTMYHa napTia He byna
3abopoHeHa Ao 2014 poky — noyvaTKy pociicbKoi 36 poliHoi arpecii Ta TMMYacoBoi
okynauii Kpumy. OuyeBMAHO, WO HE3ACTOCYBAHHA iIHCTPYMEHTApPIt0 BOMOBHUYOI
OeMOKpaTii Woao NoAiTUYHMX NapTil, AKi BiAKpMTO BUCNOBAOBAAM CMMNATIIO
POCIMCbKOMY aBTOPUTAPHOMY PEXMMY, 3anepeyyBasnn 3/104MHU, 34ilACHEHI 33
yacie PagaHcbkoro Cotosy (3o0kpema losiogomop), A0 neBHOT Mipu cnpuanm
BTPaTi TEPUTOPIANbHOI LiNICHOCTI YKpaiHM Ta HaparkaamM Ha pU3UK BTpaATuU
He3aneXKHOoCTi. Xoya YKpaiHa 4OoCUTb Mi3HO aKTUBI3yBasa NOJIOXKEHHSA BOMOBHMYOT
OEeMOKpaTii, 30Kpema Loa0 NPOPOCIiNCbKMX NapTiiA, OAHAK aKTyasIbHICTb 3aXMCHUX
iHCTPYMEHTIB 3pOCTaTUMeE B Mipy 3aTAryBaHHA BOEHHMUX Ai, HAPOCTAHHA
He3a40BO/IEHHA FTPOMAAAH COLiaNbHO-EKOHOMIYHOK CUTYaL€E0 B KpaiHi, Wo
CTBOPHOE CNPUATANBE CEPELOBULLE ANA MAHINYAALIA TPOMaACbKOKO AYMKOHO
30BHIWHIMM | BHYTPIWHIMM BOpOramm aemokKparii. BignoBigHo, KOHUenuinA
BOMOBHWYOI AeMOKpaTii HabyBaTuMe geaani 6inbLWoi akTyanbHOCTI Ans YKpaiHu,
Wwo notpebye NornnbaeHOro BUBYEHHS ii MONOMKEHDb 3 YPaxXyBaHHAM NO3UTUBHUX
i HEraTUBHUX HACNIAKIB iX MPAaKTUYHOI peanisau,ii Ta No4aNbLIOr0 3aKPINIeHHA Y
3aKOHOAABCTBI.
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