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Author points out that legal enforcement activity plays very important role in functioning
of legal regulation mechanism and highlights that legal enforcement activity is activity of
governmental bodies and public officials on preparing and making individual decisions in
legal case based upon legal facts and concrete legal norms.

Law protection activity is separated and characterized as well. It takes special place in the
legal regulation mechanism in the context of functional aspect and its structure, because on
the one hand it’s the type of legal practice activity, active form of behavior authorized subj-
ect, but on the other hand it can be the type of legal relationships, in other words appears bet-
ween particular sides, one of which must have coercive powers.

Among other forms of legal practice activity, supervise activity, which is type of legal
practice activity, element of governmental system, is realized by concrete structures, uses
organizational legal methods to provide its activity, has been highlighted as well. The result of
legal form mentioned above is achievement of goals which were set by making summative
decision, which is aimed to both prevention and detection violations of law and its terminati-
on; it is very important factor in supporting effectiveness of legal regulation, legalism and
legal order.

The definition and specific features of organizational activity as legal form of governan-
ce has been highlighted and characterized.

General conclusions have been made.

Key words: legal activity, juridical activity, legal forms of governance, legislative activi-
ty, law enforcement activity, law protection activity, supervise activity, organizational activi-
ty, legal regulation mechanism.

YIK 340.12
O. J1. BOrIHIY,
KaHOudam rpPUOUYHUX HayK

YKPATHCbKWUA 0OCBIA PO3EYOOBU OEPXABMU:
OEAKI TEOPETUYHI ACMNEKTHU

3 posnanom Pansiacpkoro Coro3y BifnOyiaack 3MiHA HE TUTBKH COLIATBHO-EKOHO-
MIYHHX 3aca]] CYCIUJIBHOTO KHUTTS, a i METOJJOJIOTIYHHX 3aca]] HAyK T'YMaHiTapHOTO
raiysi, K Teopis AepxkaBu i mpaBa. CTOCOBHO Teopii Aep:KaBU 3a3HayeHe HAOYIo
BUIIIsAY TpaHcopMmaii Bigomoro BuzHaueHHs: K. MapkcoM JepiKaBu K KOMITETY
3 YOpaBIIiHHS CIpaBaMu Oypikyasil 10 MO3UTHBICTCHKOT OLIHKHU 3aXiTHUMH HayKOB-
sAMH OypiKyas3HOT Iep:KaBH SIK JIepKaBH 3araibHoro 1oopoOyTy. HaromomryBanocs
Ha BU/103MiHi y XX CT. IpUPOJH TaKoi JepkaBH, sika HaOyna pUc COLialbHO], CIIps-
MOBaHOT Ha BUPIIICHHS 3arajlbHUX CIIpaB. BiAMOBiqHO, BU3HABAIKCH 3aCTapiIUMU
TOTJISIIN MIO/I0 KJIACOBOI CYTHOCTI TAKOi JIepKaBH, MPOTOJIONIYyBaIach IIUBiTI3aIii-
Ha CKJIQJIOBA CyYaCHHX 3aXiJHUX JIEMOKpATiil.

VY 3B’S3Ky 3 3a3HAUCHUM CTAHOBHTh HAyKOBHH IHTEpEC aHaji3 PO3BHUTKY
VYkpaiHchkoi nepkaBu 3a ocTaHHi 20 POKIB y CBITNI BHIIe3a3HAYCHUX Mapagurm. STk
BiJIOMO, YKpaTHCBKI MMOJIITHKH Ha 1MOYaTKy (popMyBaHHS JepKaBHUX IHCTUTYTIB yXkKe
HE3aJIeXKHOT KpaiHU MOCITyTrOBYyBaJIMCh 3aXi/IHOO 1/ICONOTIE0 B IIMX MUTAHHSIX, Kia-
coBUi migxix OyB MmiggaHuM ocTpaki3my, sIK Takui, IO HE BUTPUMAaB IEPEBipKU



94 IIPABOBA JIEP)KABA e Bunyck 26

yacoM. B exoHOMIIIl maHyBasia iZIcoyorisi BUIbHOTO PUHKY, JepiKaBi CIEpIIy BiIBO-
JUIM POJIb HIYHOTO OXOPOHIL, SIKMI He 3aBakae BUIBHIN I'pi pUHKOBUX CHII, Ii3Hi-
IIIe — MiCJIS OYEBUIHUX SKOHOMIYHUX BTPAT — POJIb OUIBII aKTHBHOTO I'PaBLIsl, OJTHO-
TO 13 TOCTIO/IaPIOIOYHX areHTIB, SIKUil JIi€ Ha PUHKY B iHTEpecax OiIbLIOCTI.

VY nonituyHil cgepi mporoJonryBaiach Meta po30OydoBH JCPKABU SK yHiBep-
caJIbHOI L[l BChOrO YKPaiHCHKOIO HApo.y, SKUH YIPOIOBX CTONITh HE MaB CBOET
JIEPIKaBHOCTI, 2 TOMY MaB CIIPSIMYBaTH BCi 3yCHJUIS Ha 11 gocsrHeHHs. [lominsroun
IIparHeHHs YKpaiHChKOTO HAapoay IO CTBOPEHHS BIACHOI Aep)KaBH, HE MOXKHA HE
CIIMHUTHUCH Ha JESIKUX MOMUIIKAX, SKUX YCIIiA 3@ MONMITHKAMH MPHUITYCTHIINCH 1 OKpe-
Mi HayKOBIIi, ITOTO/PKYIOYUCH 3 3a3HAYCHIM BEKTOPOM CYCITIIEHOTO PO3BUTKY. AKe
COIIIAIFHO-€KOHOMIYHI HACiIKH TaKol MONITHKH, Y TOMY YHCHI I TOCIIONapChKOi,
MPHU3BEIH 10 Iy HETaTMBHUX HACHIJKIB: Bif0OyJIach JCHOMYJIALsS HACEICHHS,
3Ha4yHOI pylHalii 3a3HaB E€KOHOMIYHHUI TOTEHIiaN, a me Oijblle — JYyXOBHI Ta
MOpaJIbHI MiABAIMHU HAPOJHOTO KHUTTSL.

TNommuIka mojsrana y HaJaHHI JepKaBi CaKpaIbHOCTi, MeTa(i3uIHOT [IHHOCTI,
sIKa BUIPABIOBYE ceOe JIMIIEe CBOEI HAasIBHICTIO. BogHOUac reHeTHYHO W QyHKIIiO-
HaJIbHO JeprKaBa BUCTYIIAE i TOBUHHA BUCTYIIATH JIMIIE iHCTPYMEHTOM y pPyKax cyc-
MiJBCTBA JUIS MOMIMIICHHS CBOTO KXUTTS. [li3Hime — e HaOyiio BUIVIsILy Teopii nep-
JKaBU sIK OpraHi3allii, 10 MOKJIMKaHa Ha/IaBaTH cepBicHI QYHKIIT CBOIM rpoMasiHaM
y 3a0e3MeueHHI peaisalii iX mpas, Hacammepea npupoaHux. CaMe iIrHOpyBaHHS YK
HEpPO3YMIHHS 1Ii€l poJIi JeprKaBu MPHU3BEIH 10 YUCICHHUX MOPYIIEHb MpaB rpoma-
JsiH Ykpainu. Tinsku 3a 10 ocTaHHIX POKiB BiiOyIHCh ABI — (PAKTHYHO PEBOJIIOLI],
— METOI0 SIKHX y OCTaTOYHOMY HiJICYMKy Oyio 0OCTOIOBAaHHS IIpaB TPOMAJISH BiJ 1X
nopyuieHHs 3 00Ky neprkasu. Ha xaiib, Taka 1iHa TEOPETUYHHUX MOMHUJIOK SIK 3 OOKY
MOJITHKIB, TaK 1 OKPEMHX HAYKOBIIiB.

3axucT Mo3uiii NpuMarty Aep)kaBH HaJl CYCIIIIECTBOM, YHHOBHHKA Haja IpoMa-
JUIHUHOM — IIe BUpa3 ToTaliTapHoOl imeonorii. Jlumie rpomMaisHuH, Horo mpasa Ta
cBOOOIM, a 3arajioM I'pOMaJsHCBKE CYCIIJIbCTBO — OCH IO MOBHHHO BHCTYIIATH
METOI0 iCHyBaHHs JiepkaBu. Sk 3adikcoBaHO B amepuKaHChKiil Jlekiaparii He3a-
JI@KHOCTI, cepe] IHIIMX NPHPOJHUX MPaB MPUPOTHUM IIPABOM JIFOAUHU BU3HAETHCS
ii mparuenHs 10 macts [ 1]. BinTak maciuse OyTTs YKpaiHCEKOTO HapOIy MOXE PO3-
DSIIATHCS SIK HalllOHAJIbHA i7ies, Ha 3a0e3IMeUYCHHs SKOTO MOBHHHI MPAIFOBAaTH BCI
TUIKK B, BCI OpTaHU JICPIKaBH.

SIka )k roJOBHA NPUYMHA, KA IPHU3BeNia O HEBTIIIHUX HACHTIAKIB y JepiKaBHO-
My OyniBHHITBI? BBaxaro, lie HeBpaxyBaHHs Jii IIpaBa CUIH, SIKE € 3BOPOTHOIO CTO-
POHOIO CHJIH IpaBa, HOTO «CHJIOBOT» MPHUPOIAM. Y CyYacHIM HayKOBi# mitepaTypi
MPaKTUYHO HEMOXKJIMBO 3yCTPITH TIpalli II0/I0 POJIi paBa CHUIIM B reHesi npasa. Tum
yacom, mie b. Cninoza y XVII cr. 3BepraBcs no uiei npobaemaruku [2¢. 287-382],
JOopeBONMOLiifHuM pocilicbkuil mpaBo3HaBels L. Inbin y 1910 p. ony6uikyBas nparto
«[TonsTHe TipaBa M CHITHI (OTTBIT METOZOJIOTHYECKOTo aHamm3a)» [3, c. 1-38].

Piu y ToMy, 1110 MpaBo CHiIM — 1€ TCHETHYHO MEpBHHHA (OpMa Mpasa, siKa BiJ
CBOTO HApO/DKEHHS NpOiCHYBasla OO Nepmux OypKyasHHX peBostowii. I nificho,
paboBiiacHUILIbKE IpaBo, (eofanbHe, KaliTaliCTU4HE — BIXU Ha HIIIXY HOro po3-
BHTKY, KOJIM CIIOYATKy Ol ()i3UYHO, TOTIM IHTEICKTyallbHO, €eKOHOMIYHO, MOJi-
THUYHO TOLIO CIIPOMOXKHI 1HAMBIM 3MOTIIM HAB’SI3aTH CBOIO BOJIIO OiJIBIIOCTI, Y SKOT
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He Oyno BinnoBigHuX sikocTed. [lonpu Te, Mo cepen MpaBisdoro Kiacy icHyBasa
OLIbLI-MEHI PIBHICTh, BCE K TaKW IIPAaBO CHIM OyJI0 AOMiHYIOUOK (OPMOIO THX
€IoX.

3 mepemMoror OypiKya3HHX PEBOIIOII MpaBO CHIM OylI0 3aMiHEHO Ha MPaBO
(dhopmanbHOI piBHOCTI. BoiHOYac BOHO (hakTHUHO peasi3oBYBajoCh Y KOHKPETHHX
IPaBOBiIHOCUHAX, y SIKi BCTyIaJIU MiX co000 iHAUBiAY. Bijbll cIIpoMoXHi cepen
HUX IIPOJOBKYBAIN HE IIPSMO, 2 OTIOCEPEIKOBAHO JUKTYBATH CBOIO BOJIEO CIIAOIINM:
yepes3 3J0BKHUBAHHS MTPABOM, IIISIXOM MaHIMYJIALIH, KOPIIOPATUBHOI COJIIApPHOCTI
NepII HaKOMMYYBAIM MarepianbHi 0araTcTpa, 10 AaBajo M 3MOTY JOMIHYBaTH y
BCiX cepax COLiaIbHOIO >KUTTL.

IouaTkoBi KpoKH GopMyBaHHS YKPaiHCBKOI JAE€p)KaBU CYHPOBOIKYBAICH YHC-
JICHHUMH CKaHJaJaM{ 3JI0BXXKHBaHb Y €KOHOMIUHIN cdepi 3 60Ky HaWOUIbII arpe-
CHBHO HAJIAIITOBaHMX OI3HECMEHIB Ta OKPEMHX JCPKaBHUX YMHOBHHKIB. MO)KHa
TUIBKM HarajaTd npo adepu 3 TpacTaMH, MPOLEC PO3ICPIKABICHHS KOJIHMIIHBOT
3araJbHOAEPKABHOI BIACHOCTI, BHACIIIOK SIKOT OUTBIIICTE TPOMaIsTH YKpaiHu Oynn
(hakTruHO MorpaboBaHi TomO. Bifxrak HalOUIBII KpUMiHAI30BaHUME Oyiu cdepa
npuBaru3anii Ta GinaHcoBa cdepa, y SKUX BHACITIIOK YHCICHHUX 000pYyHOK 00ep-
TaJIMCS BEJIHKI KOIITH, 1110 IOTIM CTaJI OCHOBOIO HOBITHIX Oi3Hec-imMmepii YkpaiHu.
Hymka K. Mapkca mono Hepo30ipIHBOCTI OKpeMHX IPEACTaBHHKIB Oi3HECY Y
JIOCSATHEHHS CBOIX IJICH HAWOIIBII SICKPABO LIFOCTPYE TOMINIHIO CHTYAIlil0: HEMa€e
TAKOTO 3JI0YHMHY, Ha SIKMH OW He MIIIOB KaMiTaJicT, SKIIO e rapantye iomy 300 %
npuOyTKy.

IoTpibHO cka3ary, MmO 3a3Ha4eHA (OpMyTa He BTPATHIA CBOEI aKTyalbHOCTI
yrponork 20 pOKiB iCHYBaHHsS He3aJe)KHOI YKpaiHCBhKOI aepkaBu. Amodeo3om
CTaJld 4acu MPaBJIiHHS KOJMIIHBOTO Npe3ujeHTa Ykpainu B. SlHykoBuua, konm 3
JepkaBy 3poOMIM Oi3HeC, SIKMH NMPUHOCUB HaANPUOYTKU TOJOBHUM IOJITUYHUM
¢birypam Ta moB’s3aHAM i3 HUMH Oi3HeCTpyIaM.

TakuM YHHOM, MOXKEMO 3pOOHMTH BHCHOBOK, 1110 Bu3Ha4deHHs K. Mapkcom nep-
JKaBH SIK KOMITETY 3 YIpaBIIiHHS ClipaBaMu OyprKya3ii OTpHUMAo MiATBEP/HKCHHS Y
HpakTull (QyHKIIOHYyBaHHS AEPXKABHUX IHCTUTYTIB YKpaiHH, a OT)Ke, IPOTHIIEKHE
BH3HAYCHHS JEPXKaBU SIK OpraHi3aii, O OMIKYEThCs IHTepecaMH BCiX TPOMAJISH,
BHSBIJIOCH JEKIAPaTHBHUM, TaKHM, II0 HE IPYHTYBaJOCh HA (PaKTUUHHUX BiIXHOCH-
Hax y MOJITHYHIN, EKOHOMIUHIH cdepax «aomMaigaHHOT» YKpaiHH.

Ane He ciin poOMTH TOCIINIHUX BHCHOBKIB, 110 micis Pepoumowii rigHocTi
2014 p. nepxxaBHUl amapaT aBTOMAaTUYHO IIOYHE IpAlIOBaTH Ha Onaro Hapomy
VYkpainu, a 6i3HECMEHH HE MaTUMYTh IHIIMX IHTEPECiB, OKpIM SIKHAWKpaIle 3a/10-
BOJILHHUTH MOTPeOU criokuBava. [IpaBo cuiy i3 iioro 3MiHOr Ha 1paBo (GopMabHOT
PIBHOCTI HeE IIE37I0 Ha3aBKAHM, OCKUIBKH BOHO € T€HETHYHO IIEPBHHHOI (HOPMOIO
IIpaBa, sIKe NOCTiHHO Oy/ie BIATBOPIOBATUCH B YMOBaX, KOJIU OJIUH 13 KOHTPAreHTIB B
ICHYIOUMX MK HUMH MPaBOBITHOCHHAX BHUSBIISE CBOIO CIa0KiCTh. OTKE, JIOTIYHUM
€ BHCHOBOK, 10 3aBJIaHHSI CJIA0KOT CTOPOHH — CTaTH CHJIBHIIIO, 1100 Y MPOTHIIEK-
HOT CTOPOHY — HOCIisI TIpaBa CHJTH — He 3’ IBIJIACh CIIOKYCa 3IOBXKHBATH CBOTMU TIepe-
BaraMu, ski, 1o CyTi, CTAaHOBJIATH 3MICT IIpaBa CHIIH. Y 3B’SI3KY 3 3a3HAYCHHM IIPO-
DISIIAEThCS MeTadi3udHa POk MpaBa CHIH B iCTOpIT JIFOACTBA, SKE YIPOIOBXK CTO-
JITh BHUSBIISIE CBOIO CTIMKICTB 1 MOXITUBICTD BiTHOBIIIOBATHCH y OyIb-IKUX YMOBaX.
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Y KOHTEKCTiI B3a€MOBIJJHOCHH MiX JEPIKABOKO i IPOMAJTHCHKUM CYCIiJIbCTBOM
3a3HaucHa JyMKa Ma€ TOW 3MICT, 10 Aep)kKaBa JOTH 3JIOBKHBATHME CBOIMH IOBHO-
Ba)KCHHs, JIOKU TPOMAJISTHCBKE CYCIIIBCTBO Oyne crabkmuM. J[ocBix JepixkaBHOTO Ta
TPOMAJICHKOTO JKUTTS YKpaiHu mpotrsroM 20 poKiB SCKPaBO 1€ MiATBEPIKYE.

BonHouac He ciix BBaXkaTH, 110 3JI0BXKUBAHHS IIPABOM CHIIH, CBABLLIA JeP>KaBU
IIOJI0 CBOIX I'POMAJISH 1€ TINBKH «37100yTKW» HOBHX JIEMOKpATiH, sIKi 3’ IBIJIUCH Ha
MOCTPAISHCEKOMY IIPOCTOpi, 30KpeMa Ykpainu. HaBiTh okpemi JeprkaBH, sIKi BXO-
IITh 10 €BPOCOI03Y, IPilIaTh OAIOHOIO IPAaKTHKOK. MaeTses mpo Itaito, me ympo-
JIOBX OCTaHHIX 15 pokiB 3 OOKy BHCOKOIOCAIOBIIIB pOOMIINCS CIIPOOH Y3ypIlyBaTu
BJIaJly LIUIIXOM MiJKYIly 3Ha4HOI KiJIbKOCTI HOJIITHKIB, CIIBPOOITHUKIB IIPAaBOOXO-
ponHoi cuctemu, 3MI. Bynu BcTaHOBIEHI MPsiMi 3B’13KM 3 KPUMIHAJIBHUM CBIiTOM,
SIKUI 3aBISKU MIATPUMIII TTOJIITHKIB [MOYAB JIErajli30ByBaTHCh. | OMHUM 3 aKTHBHUX
Jis4iB 1i€el kammanii OyB TomimHid npem’ep-minictp Iranii Cinbio Bepiyckoni 4].
TaxyM YMHOM, TIPABOMIPHUM € BHCHOBOK, III0 IIPAaBO CHJIH — Iie HE PYMMEHT IIOIIe-
PEIHIX iICTOPUYHHX €I0X, i1 BOHO 3aBXKIU BIIPOIKYETHCS 3aBISKU JisM OKPEMHUX
MIPEICTaBHUKIB BIAIU Y BUMAAKaX HEIOCTATHHOI aKTUBHOCTI IPOMAIIHCHKOTO CyC-
HiTBCTBA.

A TOMy CIIOZiBaTHCh Ha aBTOMATHYHY JIif0 B YKpaiHi IPOE€BPONCHCEKUX 3aKOHO-
JIaBUMX aKTiB y 3B’sI3Ky 3 MiAMICAHHAM YKPaiHOIO yroAW Ipo acomiamito 3 €C, a
OTXe, YCYHCHHS 3arpo3u JOMIHYBaHHS JIEPXKaBH HaJ| CYCIHIBCTBOM € MOJITHYHOIO
UTr031€10, MOAIOHOW 0 1MF03iH, sIKI ICHYBaJd y TpoMajisH YKpaiHU B 3B 53Ky 3
HaOyTTSAM HEro He3aJexkHoCTi. JIuie 3MiHa akIeHTy 3 po30ylI0oBH JiepxkaBu Ha (op-
MYBaHHSI TPOMAJISTHCHKOTO CYCIIBCTBA, MiJBUIIEHHS HOTO POJIi Y KOHTPOJNi 3a
TUSUTBHICTIO JIepKaBHOT BIIaJIM HAJIACTh MOXKIIMBICTh CIIO/IBATUCH HA 3MIHH Y BiJHO-
CHHaX MDK JIep>KaBOIO Ta TPOMAASHCHKHUM CYCIIJIbCTBOM — 3 IIAHYBAaHHS AEPXKABU 10
HaHyBaHHS IPOMAJITHCHKOTO CYCIIIIECTBA, SIKE BUKOPHCTOBYE JICPXKaBy K CITykKO00-
BUI IHCTPYMEHT UL IOCATHEHHS CBOIX LiJIeH.

VY 3B’13Ky 3 3a3HaUCHUM HE MOKHA TIOTOJJUTUCH 3 ICHYIOYOI0 B FOPUINYHIHN JTiTe-
parypi IyMKO, 110 JIepKaBa Ta IPOMaJTHCbKE CYCIIUILCTBO — TO PiBHOIIPABHI Hap-
THepu [5]. Bouu piBHOIpaBHI y (GOpMaNbHO-IOPUIUYHOMY 3HAYEHHI SK CTOPOHU
JIOTOBODPY, SIKi MarOTh BIATOBIMHI IpaBa Ta OOOB’A3KH, IIO OIOCEPEIKOBYIOTHCS
Koncrutyniero kpainu. BogHouac nepkaBa — 1ie HaliMaHWW TIpAIiBHUK, KU 3a
KOIITH, 5Ki 1 CIUIa4y€e CyCHiIBCTBO, MOBUHHO BUKOHYBAaTH CBOK POOOTY — YIpaB-
JIHHS 3arajlbHUMH cIIpaBaMu. 3po3yMiso, 110 HaiiMaHui IpaniBHUK Ta Horo po6o-
TOJIaBeIb — Ii¢ He OXHOIOPSIKOBI SBHINA, TIPIOPHUTET 3aBKAU MaTHMe Cy0’€KT, IKUH
HaliMae 1HII0TO Cy0’€KTa IS BUKOHAHHS 1eBHOT poboTh. CycniibcTBO 00upae codi
PI3HUX TIOJNITHKIB JIJIsl BUKOHAHHS HUMH CBOIX MOJIITHYHHUX MPOrpam, 1o BigOuBa-
I0Th CYCIIUIBHI HAacTpoi, HAaTOMICTh y IOJIITHKIB HEMae MOXIIMBOCTI oOpaTu co0i
IHIIIE CYCIILIBCTBO, Y SIKOMY BOHU JKUBYTh. A TOMY TOBOPHTH PO PIBHICT UX JBOX
Cy0’€KTIB HEKOPEKTHO, OCKIJIbKHM BTPAYa€ThCsl TCHETHYHHIA 3B’ 130K, SIKUH i1CHY€E MiXK
HUMU.

ITuranus HeOe3neKu JOMiHYBaHHS A€PXKABU HaJ CYCHiIbCTBOM, ii BilIOBifaIb-
HOCTI Iepex CyCIUTECTBOM JIMIIE MOPIiBHSHO HEAABHO CTAJO IPEAMETOM CIIeIialb-
HOTO JOCHIKeHHS HaykoBHsMH Ykpainu. Tak, y crarti B. Cipenka «J/lekinbka
3ayBayKeHb JI0 MUTAHHA PO iICHYBaHHS JAepKaBW» HArOJIOIIY€EThCS, IO iIrHOPYBaHHS
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MOABIMHOT PUPOIH JACP’KaBH — KJIACOBOI Ta COLiaJIbHOT MPU3BOAMTH 10 Hebe3mned-
HOT'0 MaHIIIyJII0BaHHS CYCIiIbCTBOM 3 OOKY OKPEMHX IIPEICTABHUKIB BEJIUKOTO 0i3-
Hecy, K gepe3 aepxaBy (Oepydn Oe3mocepeHb0 yJacTh B 11 QisUIBHOCTI MIIIXOM
0o0OpaHHS /10 BHIMX OPTaHiB BIaJu a00 CTBOPIOIOYH MiAKOHTPOJIBHI IM MONITHYHI
napTii) 3A1HCHIOIOTh HE3aKOHHHUH BILTUB Ha MPOLIECH, SKi B HBOMY BiJIOyBatOThCs [0,
c. 18]. V xonexrusHiit MoHorpadii «KoHuenuis ynockoHaIeHHs BiANOBINAIbHOCTI
JepXKaBH Iepe]] TPOMaASTHCHKIM CyCHIIBCTBOM Ta 0c0000 B YKpaiHi» 3a3HAYA€Th-
¢4, O 32 23 pOKH HE3aJeKHOCTI YKpaTHH TakK 1 He BAAJIOCS CTBOPUTH pEaNIbHHI Ta
JEBMH IHCTHTYT FOPHIMYHOI BiJIOBIAAIBbHOCTI JEp)KaBH IMepel] TPOMaasHCHKHM
CYCHUIBCTBOM Ta 0c00010 [5].

OnHi€ro 3 TONOBHUX TPHYMH MOAIOHOI CHTYyalil, sK paHille 3a3Ha4ajoch, €
HENPaBUJILHO OOpaHHil BEKTOP CYCIHIJIBHOTO PO3BUTKY — pO30yI0Ba JEp)KaBH.
Ockinbku Jep)kaBa — Ii¢ Hacamrepel KOHKpeTHi ocobu: Ilpe3upmeHTt, menyraru,
MiHICTpH, 1HIIIi BUCOKOIIOCAAOBI, TO «p030yayBaTH» BAAJIOCS JIUILIE MaTepialbHUN
CTaH 3a3HaueHuX oci6. I iHmoro He MomIo OyTH, HE3BaKAIOUH HA IIPOTOJIOMICHHUH Y
ct. 3 Koncturynii YkpaiHu MPUHIMIT BiNOBIJAIBLHOCTI JACpiKaBU Mepen 0co0oro,
JIep’KaBHI YNHOBHUKH CKOPHUCTAJIUCH IIUM TOJITHYHUM racioM (po30ymoBa epixa-
BU) Ha CBOIO KOPUCTb.

TaxuMm 9rHOM, THIIE PO3BUHYTE TPOMATHCHKE CYCIILTBCTBO MOXKE TapaHTyBaTH
JIOTPUMAaHHS JICPKaBOIO TpaB TpoMajsiH. ToOTo ampiopi MOTyxKHii fepkasi (3aKo-
HO/IaBYa, BUKOHABYA Ta CY/IOBa Biaja) MOTPiOCH TaKWi K€ MOTY)KHUH OMOHEHT Y
BUIVIAAI IPOMAJITHCHKOTO CYCIINIBCTBA, {HAKIIE Jiep)kaBa 3HOBY MIIIOPsIKYye coOi
BCi (OpMHU IKHTTEMISIIBHOCTI OCTAHHBOTO, IO, SK IOKAa3alM OCTAaHHI TONil B
VYkpaiHi, € Bkpait HeOe3MEeYHUM JJIS1 HBOTO.

Penentu noOynoBU rpOMaITHCHKOTO CYCITIIBCTBA BIIOMI — 1€ ACLEHTpaTi3alis
HOJIITUYHOTO, EKOHOMIYHOT'0, aJIMiHICTPaTUBHOI'O KUTTS B KpaiHi, iABUILICHHS POJIi
OesnocepenHBOl IeMOKpatii cepen iHMUX (OpM 3IIFCHEHHS Aep)KaBHOI BIIAMH,
HaJaHHS TPOMaJTHAM IpaBa Ha BiIKJIMKAHHS JICMYTaTiB, BBEJCHHS HE TUIBKU MOJi-
THUYHOT, a i FOPUAMYHOT BIIMOBIJAJILHOCTI BUIUX ITOCAJ0BUX 0CI0 JepKaBHU 3a 3J10-
YMHY NIPOTU TPOMAJSHCHKOIO CYCIiJIbCTBA Ta 0COOU, OpraHizanis (yHKIIOHyBaHHS
CYCIIIIBHOTO Telle- Ta PaJiOMOBIICHHS, CTBOPEHHS MYHIIIMIATBGHOI Miimii, Bubopn
CYIUIIB TEpIIOl 1HCTaHIi HACEJICHHSAM TOTO aJMIHICTPaTHBHOTO paioHy, ae Oyme
3IIHCHIOBATH TIPABOCYIIS TAKUN CYIIsl, OOpaHHs CYIIIiB APYroi Ta TpeThoi iHCTaH-
i 3 ypaxyBaHHSAM IYMKH HpPO(ECifHOr0 IOPHINYHOIO CEpeOBHINA, CTBOPCHHS
YMOB JUISL TIOSIBH CEPEAHBOTO KIIACY.

Tlepernik 3a3HaueHUX BHUMOT 1O (OPMYBAaHHS TPOMAJISHCHKOTO CYCIiJIbCTBA
OinmbII-MeHII BifoMuid. 31 CrelialbHUX, HA HAIly AYMKY, MOTPiOHO BUIUIMTH TaKi:
BBEJICHHS KPUMiHAJIbHOI BiAMOBiAANBHOCTI U1 AEMYTaTiB yciX PiBHIB 3a IIaxpai-
CbKI ZIii y BUIIAJKy CBLIOMOIO MOPYILEHHS HUMU NepeIBUOOPUMX OOIISHOK; 311Hc-
HeHHs (hiHAHCYBaHHs TPOMAJICHKOTO TeJle- Ta PaJiOMOBIEHHS CaMHMH I'pOMaIsHa-
MU, KepiBHHUKAMH, SKOTO MOXYTb OyTH JIMIlIe OCOOH, HE TMOB’SA3aHi 3 JIEPKABHOIO
Cryx0010; 3alpOBa/PKEHHS NOCTIMHOTO MOHITOPUHTY il BIagu 3 60Ky rpoMajsiH-
CBKOTO CYCIIUIBCTBA IIIIXOM CTBOPEHHS IOCTIHO iIOYMX OPTaHiB, YTPUMAaHHS
SIKMX TEX TUIAHYETBCS 32 PaXyHOK MPSIMUX ITOJATKIB 3 TPOMaIsH (32 aHAJIOTIEro 3i
CIIOCTEPEKHOIO PAT0I0 aKIiOHEPHOTO TOBAPUCTRA); YKIaJaHHs 3 BUIIMMHU HOCAI0-
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BUMH 0CO0aMH JIepP>KaBU KOHTPAKTIB 3 MPEICTABHUKAMH TPOMAJITHCHKOTO CYCITiJb-
CTBa; 3BITyBaHHS IEPIINX pa3 Ha pik Iepe] rpoMagaMu, ki X odpanu (mepuui pik
KaJIeHIIii OJIMH pa3 Ha MiBPOKY), y pa3i HEraTUBHOI OIIHKU — YCYHEHHs BiJl TOCAIH;
HaJlaHHS TPOMAJsSHAaM 3 IEBHOTO BiKy IpaBa Ha KOPOTKOCTBOJIBHY BOTHETAIBHY
30poto.

VY OCTaHHBOMY BHIIQAKy HWACTHCS MPO OPraHi3alilo TPOMAaISHCHKOTO CYCHiIb-
cTBa 3a npukianoM llBeitnapii, ane He sIK BIICBKOBOT CTPYKTYpH, KOJIX BCE IOPOC-
JIe HaCEJICHHS YOJIOBIYOT CTAaTTI HOBUHHO 710 50 pOKiB Maiike IIOpiYHO OpaTH yyacThb
y BICBHKOBHX 300pax, a K 030pO€HMI 3ariH IPOMaITHCHKOTO CYCIiJIbCTBA, IKUH Y
BUIAJIKy CHCTEMHOro abo BKpail KpHUUYIIOro IMOPYIIEHHsT HOTo MpaB Mir O cTaTH
Ha 3aXHUCT [UX 1HTEPECIB.

ToBopsiun po GpopMu camoopraHizailii rpoMasIHCHKOTO CYCIiJIbCTBA, HEOOXi-
HO 3BEpHYTH Ha yBary Ha IpaBO OCTAaHHBOTO Ha CHPOTHB CIpoOaM HOro moHeBO-
JIEHHsI, THOOJIEHHS 3 00Ky JECIIOTHYHO a0 oMNirapXiduHoi OpraHizoBaHOI AepakKaBHOI
Biagu. [IpUKIagoM TyT MOXe CIYTyBaTH aMepHKaHchKa Jleknaparis He3aJexHOCTI
1776 p., y Kiii 3a3Ha4€HO, 110 KOJIU JOBIHH PsIJ 37I0BXKHUBaHb 1 HACHILIS, HE3MIHHO
MIAMOPSAAKOBAHUI OHIN 1 Ti caMi METi, CBIJYUTh NPO MiICTYMHUHN 33yM PUMY-
CHTH HapoJ] 3MUPHUTHUCH 3 HCOOMEKCHHM JICCIIOTH3MOM, ITIOBAJICHHS TAKOTO YpsAy i
CTBOPCHHS BXIIUBHX TapaHTIH Oe3leKH Ha MaifOyTHe cTae IMPaBoOM i 000B’S3KOM
Hapoxy [1]. B HoBy o0y omocepeakoBaHo mMpaBo Ha MOBCTAHHS 3aKPIIUICHE Y Tpe-
amOyni 3aranpHOi JieKnapaiii MmpaB JIFOOUHM, A€ Ha JCep)KaBU-MIIINHCAHTH L€l
Jexnapanii noknaneHuid 000B’ 30K OXOPOHSTH MPaBa JIFOAWHU CHIIO0 3aKOHY, 11100
JOMHA He Oyna 3MyIIeHa BIATHCh K 10 OCTaHHBOTO 3ac00y 0 MOBCTAHHS MPOTH
TUpaHii 1 rHoOneHHs [7].

BpaxoByioun 3a3HaueHe, HE MOXKHa HE IOTOAUTHUCH 3 IOYMKOIO CyAni
Koncruryuiiinoro Cyny y Bigcrasui B. Jlxyns, mo y Koncturyuii Yikpainu sk akti
YCTaHOBYOI B HAPOAY HEOOXITHO 3aKPIilUTH MOJOKEHHS, SKE JIEraii3ye MpaBo
HapoJy Ha OMmip IECHOTHYHIH Biaai abo omip Oyab-aKUM cripobam y3ypraiii aep-
JKaBHOI BIaau. Y TaKOMy BHUIAJKy 3a3Ha4eHe MOJIOKEeHHs Oyle BaKIHBOIO KOHCTH-
TYLiMHO-TIPaBOBOIO FapaHTi€l0 HAPOJHOIO CyBEPEHITETY, OCKIIbKY Oyne 3abe3neue-
Ha IOPHIMYHA MOXIIHBICTD ISl HAPOIY 3aBK/IH IOBEpTaTh co0l YCIO MOBHOTY yCTa-
HOBYOI BJIaJIH, SKIIIO BCTAHOBJICHA HAPOJIOM BJlaJla BUKOPUCTOBYE HaJaHi ili MOBHO-
Ba)XKECHHsI BCyIeped MPUPOJAHUM TpaBaM JOIMHU abo iHTepecam Hapoay [8].

ITincyMoByro4HM, MOXHA CKa3aTH, 10 OKaHHS JEIKUX MPEICTaBHUKIB T'yMaHi-
TapHOI HayKH SIKOMOTa IIBHUIIIE PO3TYYUTHCS 3 TOTATITAPHAM MUHYJIAM, IPU3BEIIO
JI0 TIOSIBH HOBOTO TOTAJIITapu3My, ajle BKe He TaKOro OYEeBHIHOTO, 3aByaJbOBAHOTO,
KOJIM TT1JT MACKOIO JIEMOKPATIT BiI0yBalOThCSI POIIECH 3JIOBKHUBAHHS BJIAJIOK0 CBOIMHU
MOBHOBKCHHSIMH, II0 HE € TAKAM OYEBUIHKUM SIK Y BUMAJKY MPSIMHUX pemnpeciil y
700y TOTaliTapu3My, aje BiJ TOrO HE € MEHII HeOe3IIeYHNUM JUIsi NpaB JIFOAUHU.
TonoBHUM 1HCTPYMEHTOM TaKOTO MaHYBaHHS BHUCTYIIA€ MAHIMYJSAIS CBIZOMICTIO 3
00Ky BiagHUX CTPYKTYyp. Hampukman, yci roBopsaTs npo xeptsu [onogomopy — i e
IPaBUIBHO, BUXOASYM 3 YHUCICHHUX XEPTB YKpaiHCHKOro Hapony B Tpariui 30-Ti
poku XX CT., alle HIXTO He 3BepTa€ yBaru, 1o 3a 20 pokiB He3aleKHOCTI HaceleH-
Hs YKpaiHu 3MEHIIHIOCHh Ha 6 MiJIbHOHIB. | B HE OCTaHHIO Yepry TyT IPOBHHA Jep-
JKaBHUX CTPYKTYp, SKi HE BHKOHAJIM CBOTO KOHCTUTYIIHHOTO OOOB’S3KY ILOJO
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YTBEPIUKEHHS 1 3a0e3MedeHHs MpaB i cBOOO JIIOIUHU 1 TPOMasIHAHA, Cepell KX
TOJIOBHE NPUPOJHE IIPaBO — PABO Ha KUTTL.

Ortxe, JTOTIYHAM € BUCHOBOK, III0 BPAaXyBaHHS KJIACOBOI CKJIAJOBOI Y BU3HAUCH-
HI JIepKaBH TaCTh HAYKOBO OLJIBII JOCTOBIPHI PE3yJIbTAaTH, aHIXk ITHOPYBaHHS MPH-
CYTHOCTI MPUBATHOTO IHTEPECY MPH 3MIHCHEHHI yIpaBIiHH HEIO0. A TOMYy po3po0-
Ka BIANIOBIJHUX HAyKOBUX PEKOMEHJalill 3 MiHiMi3alii HEraTUBHUX IPOSBIB HasB-
HOCTI TaKOTO iHTepecy B IOJITHII CTOITh Ha MOPSAAKY AEHHOMY CydacHOI ykpaiH-
CBKO1 HayKH, 30KpeMa FOpUINYHOI.
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boziniy 0. JI. YxpaincbKuii 10CBiA po30y10BH Jep:KaBH: esKi TeOPeTUYHI aCeKTH

VY crarTi po3misaaThes MpakTHKa po30y/10BU YKpaiHCHKOT AepkaBu 3a octaHHi 20 poKiB
HE3aJIKHOCTI, BiJIMOBIHICT HASBHUX TCOPETHYHUX KOHCTPYKIH IIOI0 LBOTO IOJITHKO-
MPaBOBOTO IHCTUTYTY PEaisM MPABOBOTO XHUTTA. AHATI3YIOThCs (hOpMAILiiHUIA Ta HUBLTi3a-
LIAHKAHN MAX1T 10 HOHATTS JepkaBy. BkasyeThcst Ha HeraTHBHI HACHIIKH HOCHINIHOT BiIMOBH
BiJT KJTACOBOTO TiIXO/My /10 BUBYEHHS [[-OT0 (peHOMEeHY. HaromomryeTscst Ha poiti AepikaBu K
ci1y>OOBOTO IHCTPYMEHTY B pyKaX I'POMAJSIHCBKOTO CYCHiJIbCTBA. Y JUXOTOMIi 3a3HaYCHUX
IHCTHTYTIB IlepeBara HaJaeThCs APYToMy. 3a3HA4aeThCsl BIUIMB TAKOTO YHHHUKA, SIK HPABO
CHJIH Ha (YHKILIOHYBaHHS Jep)KaBHUX 1HCTHUTYTIB.

Kniouosi crosa: nepxxasa, TpOMaJITHChKE CyCIIUIBCTBO, IIPAaBO CHIIH, IIPABO (POPMaJILHOT
PIBHOCTI, HaIliOHAIIBHA i7Ies.

bozunuy O. JI. YKpauHCKHii ONBIT NOCTPOCHHUS IOCYIapCTBA. HEKOTOPbIE TEOPeTH-
YecKHe acleKThl

B crarse paccmarpuBaeTcs MpakTUKa MOCTPOEHHUsT YKpaHMHCKOro rocyaapcrsa 3a 20 et
HE3aBHCHMOCTH, COOTBETCTBUE CYIIECTBYIONINX TEOPETUUECKUX KOHCTPYKIHUHA OTHOCHTEIHHO
9TOrO MOJIUTHKO-IIPABOBOIO MHCTUTYTA PEaMsAM IIPABOBOH XKU3HH. AHANU3HPYIOTCA (hopMma-
LMOHHBIH U MUBHIN3AUOHHBIE TIOAXObI K IIOHATHIO FOCYAapCTBa. YKa3bIBacTCS HA HEraTHB-
HbIE ACMEKTHI MOCIHEIIHOrO 0TKAa3a OT KJIACCOBOIO MOJXO0/a K M3YUEHHIO JaHHOrO (heHOMEHa.
INomuépkuBaercst posib TOCYAapCTBa KaK CIIyKEeOHOTO0 MHCTPYMEHTAa B PyKaxX I'pa)kIaHCKOrO
obmecrtBa. B 1uXoToMun yka3aHHBIX MHCTUTYTOB HPHUOPHUTET NPEIOCTaBIAETCS BTOPOMY.
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YKa3bIBaeTCsl BIMSHUE TAKOTO (hakTopa, Kak MpaBo CHIIbl HA (hYyHKIMOHMPOBAHUE TOCYAAPCT-
BEHHBIX UHCTHTYTOB.

Kniouegvie cnosa: rocynapcTBo, rpak/IaHCKoe 00IIECTBO, IIPABO CHIIBI, MPaBoO (HopMaib-
HOTO PaBEHCTBA, HAI[OHAJbHAS UICS.

Boginich O. L.

The article discusses the practice of development of the Ukrainian state for the last
20 years of independence, the existing theoretical constructs regarding this politico-legal insti-
tution of the legal realities of life. It is noted that due to changing socio-economic system in
Ukraine in 90 g-x XX century class approach to the study of the state was recognized as erro-
neous, but, as the principal was recognized as the approach of Western scientists to the state
as a welfare state, which is engaged in a common good.

In recognition of this approach in science as generally accepted, is indicated on the nega-
tive consequences of hasty refusal of a class approach to the study of the state. In particular,
it analyzes the role of ideas in the development of the state as a leader in the development of
the political system of Ukraine in getting disappointing results in the development of econo-
my, social sphere. Indicates improper gain political weight of the state in relation to society,
which has led to numerous violations of citizens  rights. An example that illustrates this con-
clusion, recognized two revolutions in Ukraine — 2004 and 2014

One of the reasons for this state of Affairs is vinnana neglect in the practice of the activ-
ities of political and economic actors such factors as the law of force. It is noted that the sci-
entists of today who work in the humanitarian sphere, not enough attention is paid to the study
of this phenomenon. Meanwhile, as this issue was addressed in the 17th century, in particular
we are talking about B. Spinoza.

When analyzing the right force notes that the change from the first bourgeois revolutions
on the right formal equality, is not deprived of its first negative potential upon receipt of the
various entities in the relationship between them. This conclusion is illustrated by the eco-
nomic practice of the first years of existence of the Ukrainian state. It is noted that the apoth-
eosis of his action recognition times of the presidency of the Century Yanukovych. Therefore,
it is concluded that ignoring the class approach to the study of the state, has led to very nega-
tive consequences in all spheres of public life.

Analyzed the metaphysical sense of the principle of the right hand as ponukajuca motive
for the weaker party in the relationship between parties become stronger and more capable. In
the context of relations between the state and civil society the idea is the same direction that
the state until then will abuse their powers, while civil society is weak.

It is concluded that the law of force is demonstrated not only in the «new democracies»
of the post-Soviet space, but also in modern Western States. An example is the activities of the
former Prime Minister S. Berlusconi, aimed at the manipulation of the mass consciousness of
citizens with the aim of subordination of all governmental institutions of Italy.

In view of the above it is concluded that to rely on automated activity in Ukraine the
European legislative acts in connection with the signing by Ukraine of the agreement
Association with the EU, and, therefore, eliminating the threat of domination of the state over
society is a political illusion, like the illusion that existed among the citizens of Ukraine in
connection with the acquisition of independence. Only a change of emphasis from the devel-
opment of the state on the formation of civil society, increasing its role in control over the
activity of state authorities will provide the opportunity to hope for a change in relations
between the state and civil society — with the dominance of the state to dominate civil socie-
ty, which uses the state as a utility tool to achieve their goals.

Summarizing the above, it is concluded that the desire of some representatives of the
Humanities as quickly as possible to part with the totalitarian past, led to the emergence of a
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new totalitarianism, but not such an obvious, veiled under the guise of democracy is an abuse
of process the authority of its powers, that is not so obvious as in the case of direct repression
in the age of totalitarianism, but no less dangerous for human rights. The main tool of this rule
is the manipulation of consciousness on the part of the authorities. In the example of the pol-
itics of power on commemorating the victims of Holodomor, on the basis of the many victims
of the Ukrainian people in a tragic thirties of the twentieth century. Meanwhile, no one pays
attention to that for the 20 years of independence the population of Ukraine decreased by 6
million. And not least there is the wine of state institutions that have not fulfilled their consti-
tutional duty to approve and ensure the rights and freedoms of man and citizen, among which
the principal is a natural right — the right to life.

The result of research is the view that accounting class component in the definition of the
state scientific will give more reliable results than ignoring the presence of private interest
when carrying out management. Therefore, the development of appropriate scientific recom-
mendations to minimize the negative effects of the presence of such interest in politics is on
the agenda of modern Ukrainian science, including legal.

Key words: state, civil society, the right power, the right to formal equality, the national
idea.

YOK 340 + 342.41
T. C. TOQOPOXXHA,
KaHOudam topUOUYHUX HayK

3ABE3IMNEYEHHA E®EKTUBHOI'O NMPABOBOIO NMOPAOKY
B KOHTEKCTI PEANI3AUII MONOXEHb KOHCTUTYLII YKPAIHN

OpnuH i3 MOKAa3HMKIB, 110 BU3HAYAE CTYIMiHb CTa0IIBHOCTI i €)eKTUBHOCTI Ipa-
BOBOTO MOPSZIKY B JieprkaBi — 1ie Oe3nocepeHs Aist IpaBOBUX HOPM, 30KpeMa HOPM
OcHoBHoro 3akoHy. Peanizawis nonoxens KoHctutynii Ykpainu f1ae 3M0Ory CTBOpH-
TH CIPaBXKHIO 3aKOHOAaBUYy 0a3y, Ha OCHOBI SIKOT I (hOPMyBaTUMETHCS HAL[IOHAIb-
HUM NpaBoBUil NOPAJOK. SIK CIYIIHO 3a3HAYalOTh y4YEHi-NPaBO3HABI, KOHCTUTY-
uiifHa HopMa JIi€Ba, SIKIIO 3aCTOCOBYIOTHCS 1 IOTPUMYIOTHCS CTBOPEHI B KOHTEKCTI il
KOHKpeTH3allii (BiAMOBIIHO 0 Hel) HOPMH Talay3eBoro 3akoHomaectsa [1, ¢. 33].
IIpu pOMY OCHOBOIO Ul KOHCTUTYLIOHAITi3allii HAIiOHAJBHOTO 3aKOHOAABCTBA
BHUCTYIAIOTh TPHHLIMIN TpaBoBoi nepxkaBu [2, c. 4-6]. IIpobrnema peanizarrii
Koncrutynii Ykpainu € Haa3BU4aitHO aKTyaTbHOKO JJISl CYYaCHOI FOPUANYHOT HAyKH,
OCKUIBKH 3MicT i JiieBicTh OCHOBHOTO 3aKOHY BH3HAYaIOTh JIEMOKpATH3M, CTa01Ib-
HICTB 1 collianbHy €(EeKTUBHICTh JCpPKaBHUX Ta CYCHiJIbHUX IHCTHTYTIB, a Ha LiH
OCHOBI JIep>KaBHI IPUIKCH BTLTIOIOTHCS B PeaNIbHY TisUTbHICTH CY0’€KTiB IpaBa, a ix
BUMOTH NIE€PETBOPIOIOTHCS HA IPABOMIPHY HOBEIIHKY.

IMpunuun npsamoi aii Koncturyii MojkHa po3IIsgaTH y 1BOX acleKTax — HIUpo-
KOMY 1 By3bKOMY. Y HIMPOKOMY CEHCI IpsiMa Jis o3Hadae, mo KoHcruryist cBoiMu
HOPMaMH 3aKpIILTIOE TaKHii IPaBOBUIT TOPSIOK, SIKHUI iICHy€e UM TOBUHCH iCHYBaTHU B
Hamiit kpaini. [Tomoxenns Korcturymii npu nboMy € 6a30BUMHU KaTeTOPLsIMH IS
CYCIILIbCTBA, IepIKaBH, cTaTycy ocobr. Tox y IIboMy BHIAIKy IPaBHIO IPSIMOT il
MOJISITA€E HE Y 3BEPHEHHI J0 KOXHOI okpemoi Hopmu KoHCTHTyIil, a B OIiHII 1T



