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The nature of the subjective legal right to housing, the types of relationships with respect
to housing and the criteria for their division, the issues of improving the civil legislation
regarding regulation of the social relations on the property are considered.

Today there is a problem of imperfect legal regulation of relations on the housing that cre-
ates inconsistencies in regulation citizens’ rights to housing, which resulted in significant vio-
lations of these rights.

The human right to housing, including the right to inviolability of the home, had been pre-
dicted in Roman law. Thus, Roman law allowed a certain basis for the development of the
human right to housing, particularly in the context of his immunity. Heterogeneous by the
nature, the right to housing contains elements not only property rights, but also personal non-
property rights.

An important area of private life of citizens is the right to housing which is reflected in
the various public relations, phenomena, events, etc., guaranteed and protected by law.

Public relations on housing and subjective rights within their content can be directed to
different purposes so subject to the rules regulating various areas of law.

The right to housing are wider than directly housing relations regulated by civil and hous-
ing legislation.

Housing relations, which include property relations and organizational relations are gov-
erned by the rules of constitutional law, civil law and housing law, and the latter contains the
rules of administrative law, civil law. The right to housing includes property and personal non-
property rights, which are protected by the rules of constitutional law, civil, criminal, land,
financial law.

We can conclude that housing relations are property relations and organizational relations
are governed by the rules of constitutional law, civil law and housing law, and the latter con-
tains the rules of administrative law, civil law. The right to housing includes property and per-
sonal non-property rights, which are protected by the rules of constitutional law, civil, crimi-
nal, financial, land law, namely private and public law.

However, we cannot agree that the category “housing” can be used as an object of civil
rights and, in particular, property rights and proprietary rights because this type of object of
civil rights is not provided in the list of objects in the civil legislation of Ukraine

With the aim of improving the regulation of civil relations regarding housing, differenti-
ation, and organization of the content of a subjective right to housing should clearly define the
notion of the object of this law in the civil legislation of Ukraine.

Key words: housing, right to housing, housing relations, housing legal relations. inviola-
bility of the housing, subjective right to housing, civil relations.

YOK 349.2
5. B. CIMYTIHA,
KaHOudam topuUdUYHUX HayK

YKNAOEHHA TPYOOBOIO AOIOBOPY:
OKPEMI NPOBNIEMU TEOPII TA MPAKTUKU

ITuTanHs TpaBO3acTOCYBaHHS, YIOCKOHAJICHHS MEXaHi3My pearizallii ta edek-
TUBHOCTI NMPaBOBUX HOPM Ha CHOTOJIHI € SIK HIKOJM aKTyaJlbHUM JJIsi TPYAOBOTO
mpaBa. PeopMyBaHHS TPYIOBOTO 3aKOHOJABCTBA, JIOTIYHHM 3aBEPIICHHSM SKOTO
Mae OyTH MPHAHATTA HOBOro TpynoBoro koaekcy YkpaiHu, MOBUHHO BinOyBaTHcs 3
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ypaxyBaHHSIM MOTPeO MPaKTHKH, PEajJbHOTO CTaHy CYCHiJIbHUX BIIHOCHUH Y cdepi
npani Ta 37aTHOCTI HOBUX HOpM OyTH peaii30BaHHMH, a HE MPOCTO 3aKPiMNICHUMHU
y TEKCTI HOPMAaTHBHO-TIPABOBOTO aKTa.

TpynoBuii A0TOBip SIK MPAaBOCTBOPIOIOUMI IOPUANYHUN (KT, MO0 € OCHOBHOIO
MiICTAaBOI0 BUHUKHEHHS TPYIOBUX IPABOBITHOCHH, HEOJHOPA30BO OYyB MPEAMETOM
JOCIIDKCHH 0araTb0oX y4YEeHHMX 3 TPYIOBOTO IIpaBa B PI3HMX HOTO acleKTax.
BonHoyac Ha ChOTOIHI 3aJIMIIAETHCS YMMAJO HEBUPIIICHWX MHTaHb, M0 TaK YU
IHaKIIIe BIUTUBAIOTH HA CTaH 3a0€3MeUCHHsI IHTepECiB K MPAalliBHUKIB, Tak 1 poOOTO-
JIaBILiB.

OnHi€ro 3 HaroCTpiMmux NpodieM ChOTOAEHHS € TaK 3BaHi IPUXOBaHI TPYIOBI
BiJHOCHHH. Y 0ararboX BHIAJKaxX poOOTOAaBIi ado B3arajii He yKIagaroTh 3 Ipa-
LIBHUKAMH JKOIHUX JOTOBOPiB, ab0 MIAMUCYIOTh TaK 3BaHI TPYIOBI YrOmH, SKi
HACIIpaB/i € IMBUILHO-NPABOBUMH JOTOBOPAMH Ha BHUKOHAHHS MEBHUX POOIT YU
HaJaHHs Nocyr. TakuM uuHOM, (i3uuHi ocobu abo NpankoTh 6€3 KOAHOTO MUCh-
MOBOTO 3aKpIIUICHHS IXHIX MpaB Ta 000B’sI3KiB, a00 31 3HAYHUMH X OOMEKECHHIMU
Ta MOPYIICHHAMH.

3arajpHUN HOPSAAOK YKIAAESHHS TPYAOBOTO JOTOBOPY HA CHOTOHI PETYIIOETHCS
cT. 24 K3nllI Ykpainu. Jlo HelaBHBOTO Yacy y YaCTHHI 4eTBEpTii Iii€i cTaTTi MicTH-
JIOCS TIOJIOKEHHS, 3TIHO 3 SIKMM TPYIOBHUH JOTOBIp BBOKAETHCS YKIACHUM 1 TOMI,
KOJIM HaKa3 4M PO3MOPSKCHHS poOOTOAaBIeM He Oylnu BHJaHi, aje MpalliBHUKA
(dakTruHO Oyno gomyrieHo Ao po6otu. Ciij BH3HATH, IO Taka pelakiis cT. 24
K3nll Ykpainu Oyna ganeka BiJ JOCKOHAJIOCTI, B 3B’A3Ky 3 UUM BHHUKAJIO Oararo
MMUTaHb TpH ii MPAKTHYHOMY 3aCTOCYBaHHI. Hamararoumch SKOCh «BHIIPaBUTH
curyanito, [Tnenym Bepxoaoro Cyny Vkpainu y n. 7 noctaHoBu «IIpo mpakTHKy
pO3IIIsAY CyaaMu TPynoBHX criopiBy» Bix 06 mucromana 1992 p. Ne 9 pos’sicHuB, 1110
(aKTHYHUH OITYCK 10 pOOOTH BBAXKA€ETHCS YKIIAJACHHIM TPYIOBOTO IOTOBOPY He3a-
JIGKHO BiJ TOrO, Y OyJO MPUHHATTA Ha pOOOTY HAJECKHUM YHHOM O(OpMIICHE,
SIKIO poOoTa MPOBAAMIACH 32 PO3IOPS/HKEHHSM UM 3 BiJloMa BIIACHUKA a00 YIIOB-
HOB&)KCHOTO HUM OpTraHy.

Ha nymxy JI. CupoBatchkoi, GakTHIHUH JOIMyCK 10 POOOTH € CBOEPIAHOIO aHO-
Malli€ro, SIKy BHUMYIICHHH JOMYCKaTH 3aKOHOAABEIh 3 METOI0 3aXHCTY IHTEpeciB
npaniBauka [1, c. 144]. Jlemo mNpOTHUICKHHUX TOMIAAIB MPUTPUMYETHCS
O. T'opbadoBa, sika 3apOIIOHYBaJIa BUKJIIOUUTH IOPUANIHY MOXIIUBICTE JOIYCKY 10
pobotu 6e3 ykinaneHHs y MUCbMOBiIH (DOpMi TPYHOBOIO IOTOBOPY, OCKUIBKHU Iie
3MEHIIY€E POJb TPYAOBOTO JOTOBOPY Y BUHHKHEHHI TPYIOBHX IPABOBITHOCHH Ta
MIEPETBOPIOE HOTO Ha aKT, 110 QiKCye Yroay MPo HaMipu CTOPIH 100 TPYAOBOI CITiB-
npani y nepcnexkTusi [2].

Came Takuii nUIsIX 00paB yKpaiHCbKHUI 3aKOHOaBelb. 3akoHOM Ykpainu «IIpo
BHECCHHS 3MIiH JIO JESKHX 3aKOHOJABUMX aKTIB YKpaiHH momo pehopMyBaHHS
3araJibHO00O0B’I3KOBOTO JICP’KABHOTO COI[AIbHOTO CTPaxyBaHHSA Ta Jeraizarii
¢dbonny orutatu npaui» Big 28 rpyaus 2014 p. Ne 77-VIII [3], nie 3 01 ciuns 2015 p.,
Oyl BHECEHI 3MiHH IO OKpeMuXx crareif Komekcy 3akoHIB Ipo mpaimto YkpaiHH.
3okpema, y cT. 24 Kozmekcy Oynu BUIydeHi MOJIOXKEHHs, 1110 Tependadany GakTud-
HUH JOMYyCK 10 pOOOTH, HATOMICTH 3’SIBUJIACSI HOBA HOPMAa, 3TiJTHO 3 KOO TpaIliB-
HUK HE MOXe OyTH JOMYIICHUH 10 poOOTH Oe3 yKJIaJEeHHS TPYIOBOTO JOTOBODY,
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oopMIIEHOTO HaKa30M UM PO3MOPSDKCHHAM BIACHUKA a00 YIOBHOBAXXEHOTO HUM
OpraHy, Ta IOBiIOMJICHHS LICHTPAJILHOTO OpraHy BUKOHABYOI B/ 3 TUTaHb 3a0e3-
neyeHHs (POPMYBaHHS Ta pealtizalii Jep)kKaBHOI MONITHKH 3 aIMIHICTPYBaHHS €111~
HOTO BHECKY Ha 3araJlbHOOOOB’SI3KOBE JIepKaBHE COLlialIbHE CTPaxyBaHHs PO NPH-
HHATTS TpaliiBHUKAa Ha poOOTy B MOPSAKY, BcTaHOBIeHOMY KabGinerom MiHicTpiB
VYkpainn.

Ha Hamny nymKy, Taka KapJIHHAJTbHA BiIMOBA BiJl PaKTHYHOTO JOMYCKY IO pOOo-
TH SK CaMOCTIHHOTO IOPUANYHOTO (haxTy, IO MOPOIKYE BHHHKHEHHS TPYIOBHX
MPaBOBIIHOCHH, MOXKE BHKIIMKAaTH HECNPHUSTIMBI HACHIJAKH JUIi TpaliBHUKA Ta
MOPYLIUTH OCHOBHI TNPUHLKI TPYAOBOTO IpaBa. OTmxe, (pakTHYHHUN TOMYCK JI0
pPOOOTH MOBUHEH MaTH Ti X cami HACTIIKH, IO i JIOKYMCHTaJIbHO odopmienuii Tpy-
JOBUH JTOTOBIp. 3 METOI0 YIOCKOHAIEHHSI MEXaHI3MY 3aXHCTy TPYJOBHUX IpaB Ipa-
I[IBHUKIB BB)KAEMO 3a HeoOXimHe y mpoekTi TpymoBoro koiekcy YKpaiHH YiTKO
BU3HAYUTHU IOJOKEHHS, AKi Aanu O 3MOTy YHUKHYTH O17bIIOCTI CIIPHUX MOMEHTIB,
[0 BUIUTUBAIOTH IPH MPAKTUIHOMY 3aCTOCYBaHHI Takoi MiICTABU BUHUKHEHHS TPY-
JTIOBHX TIPABOBIAHOCHH, K (DaKTHUHHIA JOMYCK 10 poOOTH. JIJIs IIbOTO MPOMIOHYEMO
3aKpIMUTH HOPMH TaKoro 3micty: «@DaKkTUUHUI JTOMYCK MpaliBHUKA A0 POOOTH €
MiICTaBOIO JUTSI BAHUKHEHHS TPYOBHUX MPABOBIHOCHH HE3aJIESKHO Bijl TOTO, Yu OYB
HaJIeXHUM 9UHOM O(OPMIICHHH TPYIOBHII JOTOBIp, Ta 3 BigoMa sikoi 0cobH, 10
TpeCcTaBiIsie podoToNaBIIs, OyB 3/MIHCHEHUI TaKUH TOMYCK.

IIpu pakTryHOMY JOMYCKY HpalliBHUKA 10 poOOTH poOOTOIaBEIb 30008’ I3aHU
oopMuUTH 3 HUM NUCBMOBUI TPYIOBUI JOTOBIp HE Mi3HIIIE II'ITH POOOUYMX JIHIB 3
IHS (HAKTUIHOTO JOMYCKY TpaniBHUKA 0 pOOOTH.

SIko poGoTomaBenb HE BUKOHYE CBOTO OOOB’SI3KY IOAO MHUCHMOBOTO OQop-
MJICHHS TPYIOBOTO JAOTOBOPY MICHS CIUIMBY BKa3aHOTO CTPOKY 3 MOMEHTY (haKTH4-
HOTO JIOMYCKY 10 pOOOTH, MPaLiBHUK Ma€ IIPABO 3BEPHYTHUCS JI0 Cyy 3 TIO30BOM IIPO
BU3HAHHS TPYAOBOTO JOTOBOPY YKJIAJACHHM.

BopHovyac MO3UTHBHUMH Ta TaKMMH, IO BiAIOBIIAIOTh IHTEpECaM HalMaHHX
MpaIiBHHUKIB, CIIiJi BU3HATH 3MiHH, BHECCHI Ha3BaHUM BHILE 3aKOHOM JIO0 CT. 235
K3nll Ykpaiau mono BignoBigaabHOCTI poOOTOAABIIB Y pa3i PaKTUYHOTO JOIMYCKY
MpawliBHUKA 10 poboTH 6e3 0OpMIIEHHS TPYLOBOTO JOrOBOPY (KOHTPAKTy), oop-
MJICHHS TIpalliBHMKa Ha HEMOBHUH poOouMid 4ac y pa3i (akTHYHOTO BUKOHAHHS
poGoTH MoBHUK poOOYMI Yac, yCTAHOBJICHUI Ha MiANPHUEMCTBI, Ta BUILUIATH 3apoO-
6iTHOI Iu1aTu (BUHAropoay) 0e3 HapaxyBaHHS Ta CIUIATU €IMHOTO BHECKY HA 3arajb-
HOOOOB’SI3KOBE JIePIKABHE COIliaIbHE CTPaXyBaHHS Ta MOIATKIB.

[pore 3ramani BUIe 3aKOHOIABYI HOBOBBEAEHHS II0OZ0 3a00POHHU 3aCTOCOBYBa-
TH TIPaL0 HaliMaHMX MPaliBHUKIB 0e3 0popMIIeHHS TPYAOBOTO IOTOBOPY 30BCIM HE
PO3B’SA3YIOTH IIOLIMPEHOI HAa CHOTOJHI MPOOJIEMH YKIIAJICHHS IUBIIBHO-IIPABOBOT
YroIy Ha BUKOHAHHS MEBHUX POOIT UM HAJAHHS MOCTYT 3aMiCTh HAJIEKHOTO Y TAKUX
BHTaJKax TPYIOBOTO JIOTOBOPY. Y CyJacHil MpaB03acTOCOBHIM MPaKTHUII BUHUKAE
YHMAaJo CIOpiB MPO BU3HAHHS (pakTy mepeOyBaHHs OCIO came y TPYJIOBUX IMPaBO-
BIJIHOCHHAX, a HE I[UBIJIbHO-TIPABOBHX.

HesBaxarouu Ha Te, mo y 1. 2 cT. 50 3akoHy Ykpainu «IIpo 3aiiHATICTH Hace-
nenss» Bix 05 mumas 2012 p. BcTaHOBIIeHa 3a00pOHA POOOTOABIISIM 3aCTOCOBYBA-
TH MPALI0 TPOMaISH O3 HaIeKHOTo 0(hOPMIICHHS TPYIOBHUX BIJJHOCUH, BAMHSTH Mii,
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CIpSIMOBaHI Ha TPUXOBYBAHHS TPYIOBHX BIIHOCHH [4], TpakTHKa YKIJIaJCHHS
LUBLILHO-TIPAaBOBUX JIOTOBOPIB Ha BHKOHAHHS IIEBHHUX POOIT Ha ChOTOIHI aykKe
nommpeHa. O4eBUIHO, 0 y 6ararb0X BHMAIKaX IOTOBOPH MIJAPSNY YKIAIalOThCS
«HE BiJl XOpOILIOro XUTTs». POOOTOMaBEIh TAKUM YHHOM «EKOHOMHTEY, 3MEHIIYIO-
YH MOJIaTKOBE HABAHTAKCHHSI, PO3MIp €IMHOTO COL[IAJIbHOTO BHECKY, @ MpalliBHUK
OTPHMYE MOXIMBICTH 3apOOHMTH KOIUTH AJIS iCHYBaHHs, BTPA4arodd IPH IBOMY
inkomyu HaGarato Ginpe. MaeThCs Mpo BUMAIKKM BUKOHAHHS POOIT 3 MiABUIICHOIO
He0e3MeKor0, 30KpeMa, poOOTH Ha BUCOTI Ha Oy/TiBHUIITBI 200 3 MalIMHAMU YU MeXa-
Hi3MaMH TiIBUIICHOT HEOE3NeKn Ha YMOBAxX JIOTOBOPIB Mmiapsaay. Y pasi HaCTaHHS
HEIaCHOTO BUIIAJKy Ha BUPOOHMITBI Ha CHOTOJHI TakUil JOTOBip He 3abe3neuye
MKOIHOTO COIIANBHOTO 3aXHUCTy MMOCTPaXJaJIOMy, Y 3B’ SI3Ky 3 UMM Ha 3aKOHOAABYO-
My PiBHI CJIiji 3a00pOHUTH YKJIAJIaTH TOTOBOPH HiApsiay 3 Gi3HuHUMH ocobamMu Ha
BUKOHAHHS HeOe3MeYHUX PoOiT a00 MOLIMPUTH HA TaKi JOTOBOPH HOPMH TPYAOBOTO
3aKOHOZIaBCTBA 100 OXOPOHHU IIpall, 3a0e3leueHHsI poOOTOAABLEM HANSKHUX 1
0e3IevHrX yMOB IIpalli, a TaKOX IOA0 O00OB’S3KOBOTO COIIATEHOTO CTPaXyBaHHS
TakKuX OCi0 BiJl HEI[ACHUX BUIA/IKIB HA BUPOOHUIITBI.

Cy/noBa npakTHKa Ha ChOTOJHI BUPOOWIIA TEBHI MPaBOBI MO3UII MIONO BUPI-
IICHHS CIIOPIB IPO BH3HAHHS YKJIAJCHUM TPYHOBOTO, a HE IMBUILHO-TIPABOBOTO
noroBopy. Tak, y cpasi 3a mo3oBoM rpoMansaku C. 1o 3AT mpo cTArHeHHS 3apo-
OiTHOT TJaTH, CepeHBOTO 3apOOITKY 3a 3aTPUMKY PO3paxyHKy IMpH 3BUIbHCHHI,
MOpaJIbHOI IIKOIU Oys10 BcTaHOBIEHO, o 18 TpaBus 2000 p. 3AT yknasno 3 no3u-
Ba4KOIO TPYAOBY yroxy crpokoM 1o 20 >xoBtHs 2000 p., BIANOBIIHO O YMOB SIKOI
OCTaHHS 3000B’13a51acsl BUKOHATH POOOTY, BU3HAUCHY YTOJ0I0, 3 TOACPKAHHIM PO3-
MOPAAKY poOOUOro IHS, AUCIMIUTIHA Ta TEXHIKA OE3MeKH mpalli, a BiAMOBigad —
3a0e3MeYnTH YMOBH Ipalli Ta BUIUIATUTH 332 BUKOHAHY POOOTYy 3apoOiTHY ILIary.
VxBanoro CynoBoi manaTu y IUBiNBbHUX crpaBax Bepxosnoro Cyny YkpaiHu Bix
21 tpaBus 2003 p., cnpaBa Ne 6-16782kc02 BU3HA4YEHO, 110, HE3BAXKAIOUU HA BiJ-
CYTHICTh HaKa3iB PO NPUHHATTS Ha poOOTY Ta 3BUIBHEHHS 3 POOOTH, BPaXOBYIOUH
YMOBH CTPOKOBOTO JIOTOBOPY, IMPEIMETOM SIKOr0 OyB HE pe3ysbTar mpaili, a cam ii
npoliec, perlaMeHTOBAaHUN BiIMOBiJa4eM I110ZI0 HOPM BUPOOITKY 1 HOpM poOoUoro
9acy, 3 BeICHHIM 00JIiKy poO0d0ro 4acy Ta HOpM BHPOOITKY, 3 HapaxXyBaHHSIM 3apo-
OiTHOT TIaTH, Ta 000B’SI30K BIAIMOBIaYa MO0 OpraHizallii poOoTH i 3a0e3neYeHHs
MO3MBauKN POOOTOI0, 3ac00aMKM BHPOOHMIITBA, BU3HAYCHHS KOHKPETHHX 3aBIaHb,
HOCIIiZIOBHOCTI BUKOHAHHS POOIT, BCTAHOBJICHHS TPYLOBOIO PO3MOPSAKY, PO3Mipy
Ta (OpMH OILIATH Tpalli, Cy/ MMepIIol iHCTaHIIi JIHIIOB OOTPYHTOBAHOTO BUCHOBKY
PO yKJIaJeHHS CTOPOHAMH TPYIOBOTO, a HE IMBUIBHO-IPABOBOTO JIOTO-
BOpY [5, c. 80].

Ha namy nymky, y cdepi 3acrocyBaHHS 0cOOMCTOI HaiMaHOi Mpalli 3aKOHO/1aB-
4O MOBUHHA OyTHU 3aKpillJieHa IPE3yMIILis TPYIOBUX BiTHOCHH, 1 poOOTOAaBELD, A
HE MMpaliBHUK TIOBHHEH JOBOIUTH, SKi BITHOCHHH BUHUKINA MiXX HUMH OO 3aCTO-
CyBaHHS Tpaili. Taka Mpe3yMIIlisi TOBUHHA 3a0€3MeYUTH 3aXUCT IHTEPECIB MPalliB-
HHKa B paMKaX COLIQJILHOTO IIPU3HAYCHHS rajly3i TPYAOBOTO MpaBa. Y 3B’s3KY 3 UM
y HoBoMY TpynoBomy komekci YkpaiHu HEOOX1JHO 3aKpIlIUTU HOPMY TaKOro 3MICTy:
«Y BUIaIKy BUHUKHEHHS CIIOPY LIOI0 IPABOBOI MPHPOIH, YKIAJEHOTO MiX CTOPO-
HaMH{ JOTOBOPY, 32 YMOBAaMH SIKOTO 0C00a BHUKOHY€ POOOTY 3a BHHArOpomy IS
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1HII0T 0COOH, BBAXKAETHCS, 10 MIXK CTOPOHAMH YKIJIAJICHUH TPYAOBHIi JIOTOBIp, SKIIO
poboTonaBenk He T0Bee IPOTHIICIKHEY.

VYeknmaHIOE IpoIec 3aCTOCYBaHHS TPYIOBOTO 3aKOHOJABCTBA IPH yKIAIEHHI
TPYIOBOTO JIOTOBOPY HA CHOTOJHI ¥ BiJCYTHICTh 3aKOHOJABYO BCTAHOBJICHOTO
000B’s3Ky YKIIaIaTH TPYOBUH JOTOBIP y MHCEMOBIH OpMi, @ TAKOXK YITKO BH3HA-
YEHOTO IIepelTiKy JOKYMEHTIB, IO IOJAIThCS 0CO00K0 HPH YKIAACHHI TPYIOBOTO
noroBopy. Tak, y yactusi apyriii ct. 24 K3nll 3akpimieHo, oo npu yKIaaeHH] Tpy-
JIOBOTO JIOTOBOPY T'POMAJISHUH 3000B’S3aHUI MOJATH MACMOPT abo IHIIUK JOKY-
MEHT, 1110 MOCBi4y€e 0CO0Y, TPYIOBY KHHKKY, a Y BUIIAJKaX, Nepe0adeHuX 3aKOHO-
JABCTBOM, — TAKOXK JJOKYMEHT IIPO OCBITY (CHeLialbHICTh, KBaIi(iKallito), Ipo CTaH
3[I0pOB’sl Ta 1HII JOKYMEHTH, a 3TiHO 3i cT. 25 Konekcy npu ykiaaeHHi TpyIoBOro
JIOTOBOPY 3a00POHSIETHCS BUMAraTH BiJi 0Ci0, SIKi MOCTYMalTh Ha poOOTY, BiIOMOC-
Ti Mpo X MmapTiiiHy i HALlIOHANBHY HAJICKHICTh, MMOXOKEHHS, PEECTPALI0 Miclis
NPO>KMBAHHS Y1 IepeOyBaHHs Ta JOKYMEHTH, IIOJJaHHS KX HE Iepej0adeHo 3aKo-
HOJIaBCTBOM.

VY 3B’s3Ky 3 UM BBa)Ka€MO 3a HEOOXiJHE Y HOBOMY TpyaoBOMY KOJEKCi mepes-
6aunTi 000B’S3KOBY MHUCBMOBY (hOPMY TPYIOBUX JOTOBOPIB 0€3 BHUHATKY, a TAKOK
YiTKO BU3HAYUTH NEPENiK JOKYMEHTIB Ta BiIOMOCTEH, 1110 MOBUHHI II0JIaBaTH 0COOU
i1 9ac MPUAHATTSA Ha PoOOTY, BCTAHOBHUBIIK 3a00POHY JUIsl pOOOTOAABIISI BUMara-
TH JIOJIATKOBI, HE Tiepen0aveHi MM MepeslikoM JTOKYMEHTH, Ta 30MpaTH BiIOMOCTI
PO MoTepeHI0 poOoTy 0cobwu, ii GiHaHCOBE CTAHOBHINE Ta iHIII JaHi, KPiM CHeli-
QIBHUX BUIAJIKIB, TIepe0a4eHNX 3aKOHOJABCTBOM. [IpH I[bOMY CIIij 3aJIMIINTH 32
0c00010 TIPaBO HA/IABATH MEBHI JOJATKOBI JOKYMEHTH (XapaKTepUCTHKA 3 TIOTIepe-
HBOTO MicCIIi pOOOTH TOII0) BUKIIFOUHO 32 ii BIACHUM Oa)kKaHHSIM.

Kpim Toro, B yMOBax MomupeHHs NPAaKTHKH BUKOPUCTAHHS pOOOTOAABISIMH Pi3-
HHUX METOJIIB 1 cucteM npodeciiHoro Biioopy (TECTH, €K3aMEHHU TOILO) HaJ[3BUYaii-
HO BO)XJIMBOTO 3HAUCHHS Ha0yBae 3aKpiIUICHHs IOPUAMYHUX TapaHTill IpaB Mparis-
HUKIB y mipolieci npodeciiiHoro Bidopy, 0 BiZICYyTHI B YMHHOMY TPYZAOBOMY 3aKO-
HOAABCTBI. 3 0JJHOTO OOKY, He MOXKHa M030aBJIATH pOOOTONABIIIB, SIK CY0 €KTIB roc-
HOJapChKoi isUIBHOCTI, IpaBa MindupaTy kBadidikoBaHi i MoTpiOHI Kaapu. 3 npy-
TOro, TOJIOBHHM IPUHIUIIOM, SKAM MAlOTh KepyBaTHCsS pOOOTOIABLI MpU H00Opi
MpalliBHUKIB, Mae OyTH 3a00pOHa BHCYBaTH Oylb-sKi BUMOTH AMCKPUMIHAI[IIHOTO
XapakTepy, B TOMY YHCIIi B OTOJIOIICHHSX (peKJiami), a TAKOXK BUMAratu Bij ocio, ki
HIyKaloTh poOOTY, iH(opMarllito npo iX HUBUIBHUI CTaH, 0COOUCTE XKUTTSI Ta iHILY
indopmarniro, He TOB’s13aHy 3 PO ECiHHOIO MILTBEHICTIO.

3HavHa KUIBKICTh CIIOPIB Ha €Tall YKJIAJICHHS TPYI0BOTO JOTOBOPY BHHHKAE Y
3B’A3KY 3 BiIMOBOIKO Y HPUIHATTI Ha poOOTY.

3arajgbHOBU3HAHO, 110 POOOTOABELh 1 MPALiBHUK Ha MOMEHT YKJIQJEHHS TPY-
JIOBOTO JIOTOBOPY € PIBHONPAaBHUMH, aJKe HIXTO HE BIpaBi 3000B’sA3yBaTH X yKja-
JIaTH TPYAOBHI TOTOBIp. 3 1HIIOr0 OOKY, 3aKOHOAABCTBO PO MPAI0 MICTUTH TMEBHI
rapaHTii JyUIs MpaiiBHUKIB Ta 3a00pOHsE HEOOTPYHTOBaHY BiIMOBY Yy MPUHHATTI Ha
pobory.

BignosinHo fo cr. 22 K3nll Ykpainu 6yab-sike npsMe abo HenpsiMe 0OMexKeHHs
IIpaB YM BCTAHOBIECHHS NMPSAMHUX a00 HEMpsSMHX IepeBar IpH yKJIaIeHHi, 3MiHi Ta
MPUITMHEHHI TPYJI0BOTO JIOTOBOPY 3aJI€)KHO BiJI TOXOMKEHHS, COIIaJIbHOTO 1 MaliHO-
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BOTO CTaHy, pacoBOi Ta HAlliOHAJIBHOI NMPHHAJEKHOCTI, CTaTi, MOBH, MOJITHYHHX
HONIAAIB, PENriiHUX MEpeKOHaHb, YIEHCTBA Yy NMpodeciiHii chiaui 4u iHmomy
00’€eTHaHHI TPOMAJISIH, POy 1 XapakTepy 3aHsiTh, MIiCIS IPOXKUBAHHS HE JIOMyCKa-
€TbCsl. BUMOTH 110710 BiKY, PiBHS OCBITH, CTaHy 37I0pPOB’sl IPAI[iBHUKA MOXXYTh BCTa-
HOBJIIOBAaTHCh 3aKOHOJABCTBOM YKpAiHH.

3rigHo 3 yacTuHOO apyroro cT. 232 K3nll Ykpainu ta n. 6 nocranosu Ilnenymy
BepxoBHoro cyny Ykpainu «I1po npakTuKy po3misiLy CylaMH TPYAOBHX CIIOPIB» Bil
06 mucronana 1992 p. Ne 9 GesnocepeiHbO B palOHHUX, PAHOHHUX Y MiCTi, MICBKHX
YH MICBKPaHOHHHUX CyAaX PO3IVISJIAIOTBCS TAKOX CIOPH MPO BiJMOBY y MPUHHSATTI
Ha poOoTy:

1) mpauiBHHKIB, 3aIIPOLICHUX HA POOOTY B MOPSAKY MEPEBEACHHS 3 IHIIOTO ITiJ-
MIPUEMCTBA, YCTAHOBH, OpTaHi3allii;

2) MOJIONUX CHEUIANICTIB, K 3aKIHYMIM BUIIMHA HABYAJIbHUN 3aKiaj i B yCTa-
HOBJICHOMY IOpPSAKY HalpaBjieHi Ha poOOTy Ha JaHE MiJNPUEMCTBO, B yCTAHOBY,
oprasisanio;

3) BariTHHUX JKXIHOK, KIHOK, SIKI MAalOTh JITEH BIKOM JI0 TPhOX POKIB a00 TUTHHY-
iHBaJliZla, 8 ONMHOKUX MaTepiB (0aTbKiB) — INpHU HASBHOCTI JUTHHH BIKOM J0
YOTUPHAISITH POKIB;

4) BHOOPHUX NPANiBHUKIB IICIIS 3aKiHYCHHS CTPOKY MOBHOBA)KCHB,

5) npaliBHHKIB, SKMUM HaJIaHO MPABO MOBOPOTHOTO MPUHHSTTS HAa POOOTY;

6) iHIMX 0ci0, 3 SKUMH BJIACHUK a00 yIOBHOBaXXCHHH HMM OpraH BiJIOBIIHO
JI0 YMHHOTO 3aKOHOZIABCTBA 3000B’sI3aHMI yKIIACTH TPYyNOBUH norosip. Hampuxias,
KOJIM y BUIMAJKaX, HepeadadeHnx 3aKOHOAABCTBOM, BIACHHK a00 YIIOBHOBaKCHHI
HUM OpraH 3000B’s3aHUH MpPUHAMATH B TOPSIKY MPAlEBIANITYBaHHS 1HBATIIIB 1
HETOBHOJITHIX, HAIIPAaBJICHUX Ha POOOTY B paXyHOK OpoHi; 0ci0, siki Oyin 3BijIbHE-
Hi B 3B 513Ky 3 HAIIPaBJICHHSIM Ha poOOTY 3a KOPJOH, IPU30BOM HAa CTPOKOBY YH AJlb-
TEpPHATHBHY BIifICBKOBY CIIy’kOy 1 TIOBEPHYIHCH ITiCIS 3aKiHYEHHS Ifi€l poOOTH 4H
CITyk0u), ab0 SIKi BBaXXAIOTh, 110 iM Bi]MOBJICHO B YKJIaJICHHI TPYOBOTO IOTOBOPY
BCyIiepey rapanTisam, nepeadauenum ct. 22 K3nll Ykpainu.

3 HaBeICHUX IOJIOKEHb MOKHA 3pOOHMTH BHCHOBOK, IIJ0 Ha CHOTOJHI BiIMOBa
po0OTONaBIA B YKJIAACHHI TPYJOBOTO JOTOBOPY MOXe OyTH BH3HAaHAa HEMpaBOMIp-
HOIO y ABOX BHMaAKax. [lo-mepe, Ko podoToaaBens 30008’ 13aHUH YKIACTH TPY-
JIOBUH JTOTOBIp 3 KOHKPETHUM IPALiBHUKOM B CHITy MIPSIMOI 3aKOHOJJaBY0i 3200pOHU
BIZIMOBJIATH B YKJIAJICHHI JOTOBOPY TakoMy IpauiBHUKY. ITo-1pyre, SKIIO MOTHUBH
BiJIMOBH pOOOTOIABIIS YKJIACTH TPYIOBHH TOTOBIp 3 IPAIiBHUKOM € MPOTU3AKOHHU-
MU Ta TOPYUIYIOTh 3arajibHOPaBOBHI IPHHIIMIT HEANCKPUMIiHAIII].

BonHovac st TOro, 100 yCHiliHO 0CKapKUTH HEOOTPYHTOBAHY BiIMOBY Y IpH-
HHATTI Ha poOOTY Ta BUIPaTH CIPaBy B Cy/i HEOOX1THO TOBECTH Psijl 0OCTaBUH, 30K-
pema, o poboTonaBenb pOOMB OTOJIOIIEHHS IPO HAsSBHICTh BUIBHUX BaKaHCIH y
crieniagbHUX 3ac00ax MacoBoi iH(opMallii, 10 Mixk poOOTOABIIEM 1 KAHIMIATOM Ha
nocajay AiHCHO Mallk Miclie IeperoBOpH MO0 YKIaJSHHS TPYIOBOTO JOTOBOPY, aje
B YKJIaJIeHHI Horo 0co6i Oyi10 BiIMOBICHO 3 HE3aKOHHUX MOTHUBIB.

IIpore HaBiTH HasBHICTH HABEIECHUX JOKa3iB y 0COOM HA NPAKTHLI 1€ HE Ja€
rapaHTii OTpUMaHHS MO3UTUBHOTO CYIOBOTO pillieHHs. PoOOTONAaBIII HAMAraloThes Y
Oynb-siKuii crioci6 3aByalibOBaHO OOXOJUTH iCHYIOU1 3aKOHOMaBY1 BUMoOru. Ha >xaib,
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HOpPMHU TPYIOBOTO 3aKOHOAABCTBA IOJO 3a00pOHH HEOOIPYHTOBAHOI BiIMOBU Y
HOpUMHATTI Ha pPoOOTy € Oinbll AEKIapaTUBHUMH Ta Majloe()eKTUBHUMH, IO
OB’ 5I3aHO 3 HEJIOJIIKaMU TIPABOBOTO PETYJIIOBAHHS [bOTO MTUTAHHSI.

Tak, 3aKOHOJTaBCTBO Ha CHOTOJHI HE MICTHTh BU3HAYEHHs aHi OOIPYHTOBAHOI,
aHi HEOOI'PYHTOBAHOI BiIMOBU Y IIPUMHATTI Ha POOOTY.

¥V Hayui TpyJOBOro IpaBa IpobiaeMa HEOOIPYHTOBAHOI BiAMOBY y NIPUHHATTI HA
po0OTy HEoqHOpPa30BO Oyiia MpeaMeToM JAOCHikeHb. 30kpema, b. BeriueB min
HEOOIPYHTOBAHOIO PO3YyMi€ BiJIMOBY 3 MOTHBIB, II0 HE CTOCYIOTHCS JTIIOBHX SIKOC-
Tel mpaliBHUKa, 0e3 ypaxyBaHHsS BHPOOHMYHMX IHTEPECIB MiINPUEMCTBA Ta HOTO
KOJEKTUBY [6, ¢. 231]. OOrpyHTOBaHOIO BiMOBOIO Y MPHUHATTI Ha poOOTY BBaXKa-
TUMETBCS JIMIIE TOA1, Koiu mpogeciiiHi i MiIOBI AKOCTI NpalliBHUKA ab0 CTaH HOro
3[I0POB’Sl HE BI/MOBIAIOTH BUMOTAaM 3a IOCAJI0K0 YH POOOTOI0, HA SIKY MpalliBHUK
npereHaye. Hanpukiaz, He MOXe MpaIfoBaTu JiikapeM ocola, sika He Mae mpode-
CiitHOT OcBiTH. 3a00pOHSETHCS YKIIAJACHHS TPYIOBOTO JOTOBOPY 3 TPOMAITHHHOM,
SKOMY 32 MEIMYHUM BHUCHOBKOM IE€BHa poOoTa mpotunokazaHa. OOrpyHTOBaHOIO
Oyme BimMOBa B YKJIQJICHHI TPYIOBOTO JOTOBOPY 3 MPAI[iBHUKOM, SIKHH BiIMOBJIS-
€THCS Bijl BKJIIOUYCHHS YMOBH PO HEPO3TOJOMICHHS TAEMHHIN, SKIIO BHKOHAHHS
TPYIOBHX 000B’sI3KiB Iependadae GesnocepenHii JocTyn xo iHpopmamii, 3axure-
HO{ 3aKOHOM TOILIO.

Bpaxopyroun HaBenene, O. KoBajeHKo MpomoHye Take BU3HAYEHHS HEOOIpyH-
TOBAHOI BiJIMOBH Y IPUUHSATTI Ha pOOOTY: 1€ BiIMOBA, sIKa IPYHTYEThCS HE HA 00’ €K-
TUBHHUX KPUTEPIsAX, BU3HAYCHUX Y 3aKOHOMABCTBI [7, ¢. 45].- Ha mymky B. €ropoga,
HEOOIPYHTOBAHOK MOXe OyTH BiIMOBa Oe3 HaBelCHHs poOOTOHABLEM OyIb-sSKHUX
JIOBOJIB 200 X OOTPYHTYBaHHS BiJMOBH MOTHBaMH, I[I0 HE MAalOTh 3aKOHHHUX ITifl-
craB [8, c. 53]. O. BonkoBa, BU3HauatOuu MOHATTS HEOOTPYHTOBAHOT BiJIMOBH, BKa-
3y€ Ha Te, 1O 11 BiiMOBa Oe3 Oy/b-sIKMX MOTHUBIB, a TAKOX 3a IiZICTaBaMH, L0 HE
CTOCYIOThCS JIUIOBUX SIKOCTEH IpalliBHUKA, a TAaKOX HE3aKOHHA BiAMOBa, TOOTO 3
MOTHBIB, 3a00pOHEHHX YMHHUM 3aKOHOJABCTBOM, 200 HEMPHUITYCTUMHX 3 MOIJISIY
3arajbHUX IPUHIUIIB TPYJOBOro mpasa [9, c. 35].

Bupaetbcest, 10 BKUBaHHS Y BU3HAYCHHI HEOOTPYHTOBAHOI BiIMOBH OLIHOYHOTO
MOHSATTS «UIOBI SIKOCTI» TpAIliBHUKA € HEJOIILHIUM, OCKIIBKH Ta YX 1HIIA XapaK-
TEpUCTHKA IMpalliBHAKa B NEBHUX BUIIAJKaX CTOCYBAaTUMETHCS IIIOBUX SKOCTEH
MpaiiBHUKA, B iHIIAX HE Oyne. ToMy, Ha HAIl MOMIAA, MPABWIBHUM Oylo 6 BHKO-
pHUCTaHHS Takoi Kareropii, sk «0coOIMBOCTI abo crienrdika BUKOHYBaHOI pOOOTH.
30kpeMa, 1ie y3romKyeTbes 3 nojgokeHHsMH Konseniii MOIT Ne 111 npo auckpu-
MiHalioo y cdepi mpaii Ta 3aHATh, y CT. 1 SKOT 3aKpiIieHo, MO OyAb-sKe po3pi3-
HEHHs, HeJOIyIIeHHs abo IepeBara MO0 MEeBHOI poOOTH, sKa IPYHTYETHCS HA il
cnenuivYHUX BUMOTaX, JUCKPUMiHAIli€l0 He BBakaeThes [10].

Kpim yperyinioBaHHs 3a3HaueHOI PoOIeMH Ha 3aKOHOJABYOMY PiBHI, YACTKOBO
BOHA MOJKe OyTH BHpIIlIEHA 1 Ha PiBHI JIOKAJILHOTO peryiroBanHs. PoboTonasio cimif
BCTAHOBJIIOBATH BHMOTH, IO CTaBIIATHCS JO Ti€l YW IHIIOI MOCAaH, Y JIOKAJBHUX
HOPMAaTUBHUX aKTaX.

TIpoananizyBaBim Cy4acHy MpaKkTUKY NPUAHSITTS Ha poboty, H. Koxan Haromo-
IIy€, 0 BiICYTHICTh 3aKOHOJABY0 BU3HAYCHHUX YIiTKUX KPUTEPIiB, 38 SKMMH MOBH-
HEH 37iHcHIOBaTUCS J00ip KaHANWAATIB Ha Ty YM IHIIY NTOCAMy, CTBOPIOE NPoOIeMH,
SIKi IPU3BOASATH IO OOMEKECHHS 3aXHCTY MPaB 0COOH, sika 0akae BCTYNUTH B TPYAO-
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Bi BIJIHOCHHH, Ta 1030aBJICHHS 11 MOXJIMBOCTI CKOPUCTATHCSA CBOIMH 3[[IOHOCTAMHU
Jo mpani. Buxoasuu 3 1150ro, He0OXiTHO CTBOPUTH JIi€EBY CUCTEMY 3aKOHO/IaBCTBA,
sIKa 320€3MeYNTh CTOPOHAM TPYAOBUX BiJHOCHH MAKCHMANbHO e()eKTHBHY pealisa-
1iF0 TX 3aKOHHHUX TPaB Ta IHTEPECIB, a y BUMAJIKy HCHAIICKHOTO BUKOHAHHS 000B’ 513~
KiB — rapaHTyBaTUMe MPaBOBUH 3axKCT 3 00Ky Aepkasu. [Ipouec nobopy Mae 3xiiic-
HIOBAaTHCS 3a YITKO BCTAQHOBJICHMMH IPABMWIAMH, SKi MOBHHHI BH3Ha4YaTHCS
TpymoBEM KOZEKCOM Ta KOHKPETHU3YBATHCh y KOJIEKTHBHOMY JOTOBOpPi Ha OCHOBI
TeHepaJbHOI, raimy3eBoi, perioHanbHOi yroi. Kpim Toro, MOUINBHO Yy IMOCaIOBii
IHCTPYKIIii 3aKpiUTH HE TUILKU KOJIO OOOB’SI3KiB MalOyTHHOTO IpalliBHUKA, a U
BUMOTH 10 OCBITH, PiBHs KBaliikalii, cTaxxy poOOTH, a TaKOXX BUMOTU CTOCOBHO
HaBHYOK Ta BMiHb 0COOM — KaHIUIaTa Ha MOCaIy, a 03HAHOMIICHHS 3 TAKUMH BUMO-
ramMy MOBHMHHI 3/1iHCHIOBATHUCS JI0 YKJIAJCHHS TPyIoBoro morosopy [11, c. 9].

IMoromxkyrounck 3araigom 3 npomnosuiiiero H. Koxan, ciif 3ayBaxuTH, 110 TpU
YAOCKOHAJICHHI MIPAaBOBOTO PETYIIOBAHHS MiZICTaB Ta MOPSIKY BiAMOBHU y MIPUIHAT-
Ti Ha poOOTY HEOOXIJTHO BPaXOBYBaTH IHTEPECH IMpalliBHUKA, IKUH B YMOBaxX 0e3po-
0iTTs Ta cepilo3HOT KOHKYPEHII] Ha PUHKY Tpalli € «3alIeXHUM» BiJl pillieHHs po0o-
TozaBLs. 30KpeMa, y HOBOMY TpylOoBOMY KOIEKCI Pa3oM 3 KPUTEPisIMU BH3HAHHSA
Jiif poGoTonaBLs MpU BiAMOBI 0C001 y NPUHHATTI Ha PpoOOTY NPaBOMIPHUMU YU
HENpPaBOMipHUMH, IOLUIBHO NependaduTd 00OB’SI30K pOOOTONABI MOBIIOMIISATH
IIPUYUHU TaKOi BiIMOBM Yy MUCbMOBIHl opMi, KO 0coba, kil Oya10 BiAMOBIEHO
3BEpHYIACS 3 BIIIOBIJHOIO BIMOTOIO.

TlincymoByIouH, CiiJi 3a3HAYMTH, IO MPAIiBHUK OiNbIle, HIX pOOOTONABEIlb,
3aIliKaBJIeHN y HaJleKHOMY O(OPMIIEHHI TPYIOBOTO JOTOBODY, a/Ke Y BUIAIKY
HEBU3HAYCHOCTI BIH MOXKE 3ITKHYTHCS 3 IPOOJIEMOIO JOBEACHHS K (DaKTy yKIaeH-
HS TPYAOBOTO JIOTOBOPY, TaK i OKpEMHX HOro yMoB. BUHeceHHs cynoM pimeHHs Ipo
BHM3HAHHSI TPYAOBOTO JIOTOBOPY YKJIAJICHHM Ma€ HACIIIKOM 000B’ 30K poOOTOAABIIs
BHECTH BiJIIIOBI/IHI 3alUCH JI0 TPYAOBOI KHMXKKH TpalliBHUKA.

TakuM 4MHOM, MOPYIIEHHS POOOTOAABIIMU HOPM IOAO (HOPMHU TPYHAOBOTO
JIOrOBOpY, HOTO 3MicTy, MOpsiAKY O(OPMIIEHHS NPUMHATTS Ha PoOOTY HE IMOBHHHO
HEraTWBHO BiJ0OpakaTHCs Ha MpaBax i 3aKOHHMX iHTepecax MpaiiBHUKA.
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Cimymina A. B. Yxi1aieHHs TPYI0BOI0O J0roOBOpY: OKpeMi npodjieMu Teopii Ta npak-
THKH

CraTTs NpUCBSTYECHA TOCITIPKEHHIO OKPEMUX MPOOJIEM IIPaBOBOTO PETYIIIOBAHHS yKIIaIeH-
Hsl TPYIOBOTO JIOTOBOPY SIK IPaBOCTBOPIOIOYOrO IOPUAMYHOrO (DakTy B TPYAOBOMY IpaBi.
3okpema, po3MISIHYTO MUTAHHS TaK 3BAaHUX MPUXOBAHMX TPYIOBHUX BifHOCHH. [IpoaHaiizoBaHi
HOBEJIM 3aKOHOJABCTBA PO MPALII0 100 3a00pOHH JIOMYIICHHS MPAaLiBHUKIB 10 poboTH 0e3
YKIIaJeHHS TPYyA0BOro n1oroopy. ChopMyniboBaHi Mporo3uilii JOMOBHUTH MPOEKT TpyaoBoro
KOZIEKCY YKpaiHM HOPMOIO, sika 0 3aKpiIuTioBaia Mpe3yMIIiio TPYAOBHX BiTHOCHH.

Po3misiHyTO OHATTS. HEOOIPYHTOBAHOT BiIMOBH Y NPUHHATTI Ha poOOTY. 3aIPOIIOHOBAHO
Ha PiBHI 3aKOHY 3000B’s13aTH pOOOTOAABIIIB MOBIIOMIISITA IPUYNHU BiIMOBH y TPHUHHATTI HA
po6oTy y muchMOBiii OpMi, KO 0co0a, sIKii Oyio BiIMOBIICHO, 3BEPHYIIACS 3 BIAMOBITHOIO
BHMOTOI0.

Knrouosi cnosa: TpyaoBHid JOTOBip, HEOOIPYHTOBaHA BiIMOBAa y MPUHHATTI Ha poOoOTY,
YKIJIAJICHHS TPYOBOTO JOTOBOPY, (PaKTHYHHUI JOMYCK J0 POOOTH. MPaBOCTBOPIOIOUHI FOpH-
TUYHHAN (aKT.

Cumymuna f. B. 3ak/0uenue TPyI0BOIo 0roBopa: HeKoTopble MPodJieMbl TeOPHH
U NPaKTHKH

CraTbsl NOCBAIICHA HCCIIEJOBAHHIO HEKOTOPBIX HPOOIEM IPAaBOBOTO PEryJIMpOBAHHS
3aKJIIOYEHHs TPYLOBOTO JOr0BOpa Kak IpaBooOpa3yroLIero IOpUANIEcKoro $hakra B TPyI0BOM
mpaBe. B 4acTHOCTH, pacCMOTPEH BOMPOC O TAaK HA3BIBAEMBIX CKPBITHIX TPYJOBBIX OTHOIIE-
HusX. [IpoaHanmu3MpoBaHbl HOBEIUIBI 3aKOHOAATENbCTBA O TPYJAE OTHOCHTENBHO 3ampera
Jomycka K pabote 6e3 3aKioueHHs TpyaoBoro gorosopa. CHopMyaHpoOBaHO INpPENIOKEHUE
JOTIONTHUTH MpoeKT TpyaoBoro kojekca YKpauHbl HOPMOH, MpeaycMaTpUBAroOIIed mpe3yM-
IIHIO TPYAOBBIX OTHOIIECHHI.

Paccmotrpero nmonstie He0O0CHOBAaHHOTO OTKAa3a B MPHHATHU Ha paboTy. [IpemmoxeHo Ha
YPOBHE 3aKkoHa 00s13aTh padoTonareneil coodmars o MpUYMHAX 0TKa3a B IPUHATUH Ha paboTy
B MUCEMEHHOM BH/JIE, €CIIH JIUL0, KOTOPOMY OBLIIO OTKa3aHO, 00paTHIOCh C COOTBETCTBYIOLINM
TpeOOBaHUEM.

Kniouegvie cnosa: TpynoBoil 10roBop, HeOOOCHOBaHHBIM OTKa3 B MPUHATUH Ha paboTy,
3aKIIIOYCHUE TPYAOBOTO JOroBopa, (hakTHIecKuil TOMycK K paboTe, MpaBooOpasyoIHil 10pu-
JUYECKUH (aKT.
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Simutina I. V. Labour contract: some problems of theory and practice

The article is devoted to some problems of legal regulation of the labour contract as a law-
legal fact in labor law. In particular, the question of "disguised employment relationships" is
considered. In modern legal practice there are many disputes about the finding of stay of per-
sons in labor relations, not civil relations. In this regard, the novels of labor legislation con-
cerning the prohibition of access to work without a labor contract are analyzed. The sugges-
tion to supplement the Labour Code draft by the norm, which provides for a presumption of
an employment relationship, is brought.

Radical rejection of the actual admission to work as an independent legal fact, that gives
rise to the employment relationship, may cause adverse impacts on workers and violate basic
principles of labor law. Consequently, the actual admission to work should have the same
effects as documented employment. To improve the mechanism of protection of the rights of
workers believe it is necessary in the draft Labour Code of Ukraine clearly identify provisions
that would avoid the most contentious issues arising in the practical application of such
grounds of the employment relationship, the actual admission to work. Positive and such that
the interests of employees should recognize the changes made to the above mentioned Law
Art. 235 of the Labor Code of Ukraine on employers' liability in case of actual admission of
the employee to work without issuing an employment agreement (contract), obtaining a work-
er on a part-time, when actually doing the job full-time, set the enterprise, and payroll (com-
pensation) without charge and pay a single fee for compulsory state social insurance and taxes.
However, the above-mentioned legislative innovations to prohibit use the work of employees
without issuing an employment contract do not solve the common problem today: making
civil agreements to perform certain works or services rather than proper in such cases the
employment contract.

It was found that the process of the conclusion of the employment contract today is com-
plicated because of the lack of a legal obligation to conclude a contract in written form, as well
as a clearly defined list of documents, that are provided by a person in the employment con-
tract. It is proposed to prohibit an employer to require additional, unforeseen documents, that
list and collect information about the person's previous work, its financial position and other
data, except for special cases provided by law. In terms of the wider practice of using various
methods and systems of professional selection (tests, exams, etc.) is extremely important to
secure legal guarantees of employees in the professional selection process, which are absent
in the current labor legislation.

The labor law, that prohibit unreasonable refusal to work, is more declarative and inef-
fective, due to the shortcomings of legal regulation of this issue. Thus, the law currently does
not define nor reasonable nor unreasonable refusal to work. The concept of groundless refuse
in a hire for job is considered. Lack of legally defined clear criteria for selection of candidates
should be carried out at any position. By improving the legal regulation of grounds and pro-
cedure of the refusal to work it is necessary to consider the interests of the worker, which in
unemployment and serious competition in the labor market is "dependent" on the decision of
the employer. In particular, the new Labor Code should include the recognition criteria for
refusal person in employment lawful or unlawful and the employer's obligation to state the
reasons for the denial in writing if a person, who has been denied, addressed such a request.

Key words: employment contract, unjustified refusal to hire, contract of employment, the
actual admission to work, lawmaking legal fact.



