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YOK 341.98
O. C. [IEPEBEP3€EBA,
KaHOuOam topUOUYHUX HayK

NPABOBUM AHANI3 HbIO-MOPKCbKOT KOHBEHLIIT 1958 p.
TA €EBPOMNENCbHKOI KOHBEHL|IT 1961 p.
(MIACTABU BIAMOBMW)

AKTyaNnbHICTh MMUTAHb IIOJ0 3aCTOCYBaHHA €Bporneicbkoi koHBeHmii 1961 p. i
Hpto-Mopkebkoi koHBeHIi 1958 p. 3HAYHOIO MipOI0 MOXKE LOTOMOITH PO3B’S3aTH
OCHOBHY ITpo0seMy MiXKHapOJHOTO KOMepLiiHoro apOiTpaxy (IiICTaBH BiAMOBH).
Mertoro 1i€l CTAaTTI € AOCHIIPKEHHS IMPAaBOBOI MPUPOIU €BPONEHCHKOT KOHBEHIIIT
1961 p. i Horo-Mopkebkoi xonsenmii 1958 p.

Hammm 3apnanHsM € BU3HAYeHHs creurQiku (akTopiB 3acTOCYBaHHs MOJO-
KeHb €Bpornelichkoi koHBeHIIiT 1961 p. i Hero-Mopkcebkoi konBeHii 1958 p. sik mpa-
BOBOTO PEryJsTOpa, IO 3yMOBIIOIOTH NMPOOIEMYy BHUKOHAHHS DILIeHHS y KpaiHi,
1HIIIH 32 KpaiHy-ToMiluIii.

[TutanHs 3acTOCYBaHHS MOJOKEHB IOAO0 MiACTaBU BiIMOBH HaOyaHu PO3BHUTKY Y
nparsix H. €pmmmeoBa, B. Komapoga, JI. Jlynma, /. Xonanosa, O. IlepeBep3esoi,
I'. Hipata, B. Tonctux, I'. ®enunsix ta in. BoqHouac creniaabHUX poOiT, IpUCBsUe-
HHUX aHaJi3y 3aCTOCYBaHHs MOJIOKEHb €Bpomnelichkoi KoHBeHLii 1961 p. i Helo-
Hopkenkoi xonserii 1958 p. (IifcTaBy BiIMOBH), CHOTOIHI HEMAE.

TpyaHoi, 110 BUHUKAIOTh Y PI3HUX HAL[iOHAJIBHUX CUCTEMAaX IPH OLHII apOiT-
PaXXHOTO pillIeHHS, 3HAYHOIO MipOt0 OYJIM MO0JIaH] 3aBIsSKUA Mi>KHAPOJAHUM KOHBEH-
LisM, YKIQJAEHUMH Yy Ipyriil noioBuHi XX cT. Y 1bOMYy acreKTi BaXJIUBE Miclie
Hanexuth no-nepure Horo-Mopkehkiii koHBeHIii PO BU3HAHHS | BUKOHAHHS iHO-
3eMHHUX apOiTpakHUX pitneHs 1958 p. (nani — Hero-Mopkebka kouBeHmis 1958 p.) —
MIXKHAPOJHO-TIPABOBUH JOKYMEHT, MpUHAHATHH aepxkaBamu — wienamu OOH y
M. Hero-Hopky 1958 p., sikuii HaGyB umnHOCTI 10 cepras 1960 p. Koupenmis ckia-
naetbes 13 16 craredd i HopMu KOHBEHIIIT 3aCTOCOBYHOTHCS TIPU BU3HAHHI i BHKO-
HaHHI BIMOBIIHOK JEPKaBOK apOITpaXHUX PIillIeHb, YXBaJICHUX HA TEPHUTOPIT
iHmoi nepkaBu. CTOpOHAMU B TaKUX CIIOpax MOXYTb OyTH (i3UuHi Ta IOpPUANYHI
ocobu. Hopmu KoHBeHIIIT 3aCTOCOBYIOTBCS TakoX INOAO apOiTpaKHUX PillleHb,
KOTpi HE BBAXKAIOTHCS BHYTPIIIHIMH B Tii IeprKaBi, B SKOT 3alIUTYIOTh 1X BU3HAHHS
i BukoHanHs. MneTscs npo apGiTpaue pillleH s, yXBajeHi ap6iTpaMH, 110 pH3Ha-
YeHi B KOXKHIM KOHKPETHIi# crpaBi, a00 MOCTIHHUMH apOiTpaKHUM OpraHamH, 10
SIKUX 3BEPHYJIHCS CTOPOHH criopy. YkpaiHa parugikysana KoHBeHIito i3 3acrepe-
KeHHsMH [5, ¢. 505].

Tak, YkpaiHa 3aCTOCOBY€ MOJOKEHHS JOKYMEHTA IMIOJ0 apOITPaKHHUX pillleHb,
YXBaJICHUX Ha TEPUTOPII JepKaB, Kl He € yyacHUIIMH KOHBEHIIii, JHIe Ha yMO-
BaxX B3a€EMHOCTI Ta, MO-ZApyre, €BPONeNHCchkoi KOHBEHII] PO 30BHILIHEOTOPIOBENb-
Huil apbitpax 1961 p. (mani — €Bponelicbka KoHBeHILIA 1961 p.) — MiXKHapogHO-
MIPaBOBHI JIOKYMEHT, IpUiAHATHH nepxaBaMu — uieHamu OOH y m. XKenesi 1961 p.,
skuid HaOyB unHHOCTI 07 ciuns 1964 p.. KonBeHitis ckiagaerses 3 10 crareid, Hopmu
KoHBeHIIi1 3aCTOCOBYIOTECS IIOZ0 BPETYIIOBAHHS apOiTpakKHUX CIOPIB, IO BUHU-
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KalOTh NPH BUKOHAHHI omnepallii 30BHIHBOI TOpriBii. CTOpOHAMHU B TaKUX CIIOpax
MOXYTb OyTH (i3UuHi Ta IOPUIUUHI 0COOU.

B 000X KOHBEHIIIX y MDXXHApOJHOMY KOHTEKCTI yBara CIIPaBeIHBO 30Cepen-
JKYEThCS Ha BiJIMOBI Bijl BU3HAHHS T4 BUKOHAHHS 1HO3EMHHUX apOITPaXKHUX PIllICHb.
Ha nmepmmii minaH, TakKuM YHHOM, BUXOAWUTH MUTAHH, HAa SKUX MiACTaBaxX PillICHHS,
BHHECEHE y KpaiHi A, Moke OyTH IPEIMETOM BiIMOBH Bij flOro BU3HAHHS Ta BHKO-
HaHH#A y KpaiHi B?

V Hero-Mopkeskiit konBenmii 1958 p. 1e MHTaHHS BPEryIbOBAHO y CT. 5, y
€Bporneiichkiil koHBeHIIT 1961 p. — y cT. 9. OcTaHHS TaKoX Ja€ MiJCTaBu BiIMOBU
i/ Ha3BOIO «BLAKIAJCHHS apOiTpa)kKHOIO PillIEHHs», aje, IO CyTi, MICTUTh HiACTa-
BU BIJJMOBH: BiIKJIaJieHHs apOITPaXHOTO pIIICHHS, NPUIHATOTO B KpaiHi A, «mae
MiZICTaBU JJIsl BiJIMOBM BH3HaHHS a00 BUKOHAHHS I[LOTO PIllICHHS B KpaiHi B» [8,
c. 552].

[TincTaBu, o MicTATECS y MyHKTax «a»—«d» €Bporneiicskoi kouBeHuii 1961 p.,
IPAKTHYHO AHATOTiUHi THM, IO MicTaAThes B Hpto-Mopkehkiii konBenmii 1958 p.
Bignosiguo 1o HIﬂO-PIOpKCLKOI KOHBeHIII1 1958 p. BOHM 3By4aTh Tak: «BU3HAHHS 1
BUKOHAHHS PilICHHS» MOXe OyTH BiIXWJIEHO Ha BUMOTY CTOPOHH, IIPOTH SIKOT BUHE-
CEHE IIe PIMICHHS, JIMIIE TOMi, KONU Il CTOPOHA HAJACTh BiJNOBIAHMM OpraHam
JIOKa3H IIpo:

a) Te, 0 CTOPOHU JIOTOBOPY 3TiTHO 3i crarTeto I, Kepyrounuch 3aKkOHOM, OyITn
YaCTKOBO HEIi€3JaTHUMH, a00 JJaHa Yroja € He3aKOHHOIO BiANOBIIHO A0 YMHHOTO
3aKOHOJIaBCTBA;

B) CTOpOHA, IPOTH KO BUHECCHE PIillIeHHs, He Oyla HaleXHO MOoiH(pOpMOBaHa
PO MPU3HAYCHHS a00 CIyXaHHs, a00 IHIIMM YHMHOM OyJa He B 3MO03i 3’SIBUTHUCS Ha
CITyXaHHS;

C) cIpaBa He MiAJsiraga po3misay B apOiTpakHOMy cyai. SIKIio x pilieHHs y
cIIpaBi MOe OyTH pO3ZLIEHO Ha Te, K BUPILIUTH CIIp MO CyTi, TOOTO po3MexyBa-
TH, IO MiJJIATAaE PO3NISAAY Y IIBOMY CY/i, BiJl TOTO, IO HE MiJUIATaE, TOI TaKa HOro
YacTHHA BU3HABATUMETHCS 1 MiAIAraTHME BUKOHAHHIO,

d) ckian apOiTpakHUX IOBHOBaXKeHb 200 apOiTpakHa Mpoleaypa He BiAIoBi-
JIaJi yMOBaM YTOAU CTOpiH, a00 IOPYIIyBanH ii, He BiIIOBIgaIM HOPMaM 3aKOHO-
JAaBCTBA KPAiHM, MiCILsL IPOBEIEHHS apOiTpaxy.

Hero-Mopkebka kouBeHmis 1958 p. He yuiie MICTHTh Ha3BaHi BHIIE ITiJCTaBU
«a»—«d», a § Bin3Hayae K MiJACTaBy JUIS BiIMOBHM BUKOHAHHS BHIIQIOK, KOJIM:
pillIeHHs He CTalo 000B’SI3KOBUM JUIs CTOPiH, a00 OyJIO0 BIAXHUIEHE YU MPU3YIIHHE-
HE KOMIIETEHTHIM OPT'aHOM BJIaJH KpaiHH, 32 3aKOHOAABCTBOM SIKOT OyJI0 BHHECEHO
piteHHs (ITyHKT «e»).

VY npyriii 4acTHHI MyHKTY «€» MiJICTaBM JJIS BIJKJIAJCHHS pillleHHS, SKi Mic-
TATbCS y apOITpaXKHUX 3aKOHAX PI3HUX KpaiH: KOJIU pillleHHs «Oylo BiAKIAJeHE Y
KpaiHi BUHECEHOTO PIllicHHs, 200 3aKOHOJIABCTBOM SIKOT OyJI0 BUHECEHOY 1€ TAKOXK
€ MiJICTaBOO JIJISl BIIMOBHM BUKOHAHHS TAKOTO PIllIEHHS 1HIIOK KPaiHOK, CTOPOHOIO
KoHBeHIii. Pimenns Moo OyTH BigknaneHe 3 IHIIMX MiACTaB, He HependadyeHux
myHKTaMH («a»—«d») koHBeHMii. TakuM YHMHOM, IiJ IIyHKTOM «e» Iepemn0adeHo
OiJTbIIIe MiCTaB IJIs BiIMOBHM BUKOHAHHS, SIKIIO 3 1HIIKX ITiJCTaB, HE TepeI0aueHIX
y MyHKTax («an—«d»), pillleHHs BiAKIIaJeHe Y AepiKaBi, je Horo OyJi0 BUHECEHO.
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€Bporneiicbka KOHBeHIIis 1961 p. He MiCTUTB TakuX mifgcTaB. BoHa oOMexye mij-
CTaBH BiJIMOBH JinlIe MyHKTaMu «an—«d» [11, ¢. 109—112]. JIume Toai, KOJIu pilleH-
Hs BIIKJIAJICHO B KpaiHi, B SIKii 4¥ 332 3aKOHOABCTBOM SIKO1 OyJI0 BUHECEHE PillleH-
Hs IIOJO OJHI€l i3 3a3HAYCHUX YXKE IMiACTaB, JOMYCKAOTHCS OCHOBHI BiJIMOBH
BUKJIFOYCHHS PILlICHHS, KOHBEHIIISl OLIMPIOE 1I0 CUCTEMY 1 Ha JIep)KaBH, SKi TAKOK
e croponamu Hpro-Mopkehkoi kouBenmii 1958 p. 3a Takux yMOB Ha Iii JepiKaBu
MOLIMPIOIOTHCS BUMOTH IMYHKTIB «an—«d». Y 3B’SI3Ky 3 UM JOIIBHO CIIMHUTHCS HA
po3rmsini ocHoBHUX monoxens Hpio-Mopkeskoi korBewtii 1958 p.

VY 1. «e» BOHA 4iTKO BUMarae, o0 pinieHHs «0yno BigkiaaeHey». TakuM YHHOM,
BXE HE € CYNEpPEeWINBUM, 5K Lie Oyno 3a JXKeHeBcbkolo KoHBeHLi€o 1927 p., nuie
CKacyBaTH Jii JepkaBu A, ae Oylio BHHECEHO PIIIeHHs 3 METOI0 3al00iraHHs HOro
BHUKOHaHHS y nepxkasi b. Ile Hamano 6 nepasi, 110 YHHUKA€ BUKOHAHHS PIIICHHS,
HAJITO JIETKi 3aCO0M Ui MPUCKITUIMBOIO CTaHOBHMIIA. Ha mpakTuii HalioHanbHE 1
MiKHApOJIHE aHYJIIOBAaHHS PIllICHHs] CTOPOHOIO, IO IPOTrpana CIHip, 9acTo BUCTYIIAe
3BHYAHOIO TAKTUKOIO BiJIKJIa/ICHHS, BIICTPOYCHHS BUKOHAHHS PillICHHA. Y pifKic-
HHUX BHIAJIKaX TaKi MPOLECH 3aKiHIYIOThCS YCIIXOM; OCKIJIbKH, SIK PABUIIO, MTO3H-
Ba4 3BUIBHSAETHCS, TOMY LIO CyA HE 3HAXOAUTDH KOAHUX IIJICTaB AN BiIKIaJCHHS
pilcHHS.

€Bponeiichka KonBenis 1961 p. i Heto-Mopkeska kouBertis 1958 p. 3Haun0I0
MIpOIO JTOTIOMOTIIM PO3B’SA3aTH OCHOBHY IMPOOJIEMY MIXKHAPOJHOTO KOMEPIIIHOTO
apOiTpaxxy: BUKOHAHHS PIllICHHS y KpaiHi, iHIIIK 3a KpaiHy-gominuiii. 3a icHyBaH-
Hsl YUHHOI apOiTpakHOT YroJH 3a HAJISKHOTO MPOBECHHS apOiTPaKHOTO CIIyXaHHS
Ta 32 YMOB 3aKOHHO NPU3HAYCHUX apOIiTPiB TOTPUMAaHHS CBOIX MOBHOBAXKEHB (ITHB.
IIYHKTH «a»—«d») Take BUKOHAHHS PIiILICHHS, SK MPABHJIO, 3a0€311eUy€EThCS.

Ie#t mporpec y ranysi MiKHAPOJAHOTO KOMEPIIHHOTO apOiTpaxy € 3HauHHM,
0CO0OJIMBO MOPIBHSHO 3 CUTYALI€l0, KOJIM BUKOHAHHS PIlICHHS TOKJIAIAEThCs Ha 30B-
ciM iHIIy nepxaBy. 3a3BH4ail HE iCHye 0COONMBHX CYMHIBIB OO YMHHOCTI apOiT-
pakHOi yroau (IyHKT «a»). AHAJIOTIYHO i apOiTpakHa Mpoleypa He € MiICTaBO0
JUIsl BUHUKHEHHS 3alepe4eHb, 0COOIMBO BUXOIAYH 3 MONOKEHD MyHKTY «d» Hpto-
Hopxkcbkoi koHBeHIii 1958 p., 1m0 BcTraHOBMIIa CBOOOAY CTOPIH BU3HAYATH XiJl PO-
necy 3a BIacHUM OaxxaHHsIM. CTOPOHH MEPEeBaKHO TaK 1 POONATH NUIIXOM MOCH-
JIAHHS Ha TpaBwia apOiTpaxy, MOKJIAIHO MPOAyMaHi apOiTpaKHOK YCTaHOBOIO,
HOPMH SIKMX Iepen0adaioTh aJeKBaTHE PO3B’A3aHHA MPOOJIeM, 0 MOXKYTh BUHHK-
HYTH Y 3B’3KY i3 IPU3HAYEHHAM apOiTpiB.

[lono Taxux ymoB cT. 3 Heo-Mopkcebkoi koHBeHNIT 1958 p. MiCTHTE HOPMY IIpO
Te, IO «KOKHA JOTOBIpHA JepikaBa MOBHHHA BH3HABATH DillIeHHS 00OB’S3KOBUM 1
BUKOHYBaTH HOTO BIJIMOBITHO /IO MPaBHJI MPOLEIYPH TEPUTOPIi, HA SKY MOIIUPIO-
€TBCsI PIllIeHHs, Ta 32 YMOB, BUKJIAJICHUX Y HACTYIIHUX CTATTsAX». Jlam y miit crarti
YTOYHIOETHCS, IO «TaM HE MMOBHHHI OKJIAIaTUCh JOJATKOBI OOTSKYIOYi yMOBH» Ha
BHUKOHAHHSI 1HO3EMHOTO PIllICHHS, aHDK Ti, 110 TOKJIacHI HAa BUKOHAHHS BHYTPIIII-
HiX pimenb. [Tporenypa BUKOHAHHS iHO3EMHOTO PIillIGHHS MOXKE BIIPi3HITUCS Bij
AHAJIOTIYHOI TPOIEYPU BUKOHAHHS BHYTPIIIIHBOTO PIllICHHs JepPKaBH, ajie iCTOTHO
e He Moxe OyTtu oOTspKuBimmM. Lle x crocyerses criati (Muta). Takum YHHOM,
y TIPUHIAII, KOJIK 3acTOCOByeThesl Hpto-Mopkepka koHBeHIis 1958 p., BUKOHAHHS
IHO3EMHOTO PIllICHHS TPAKTHYHO TapaHTYEThCA.
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Onmak Bigmoiamo 1o maparpada 2 cr. V Hero-Mopkeskoi kousenrii 1958 p.,
BUKOHAHHS 1HO3EMHOTO DIIICHHS TAaKOK MOXE OYTH BiIXHJICHO KOMIICTCHTHUM
OpraHoM BIaJW AEPXKaBHU, ¢ Majo O MPOXOAWTH BUKOHAHHS PIIICHHS TOIi, KOJIU
BHSBJICHO, 1[0 a) MPEAMET CIIOpPYy HE MiJIArae po3risiay apOiTpaMu 3a 3aKOHO/AB-
CTBOM JIepKaBH, B SIKili BUMara€TbCs BUKOHAHHS DIillICHHS; Ta 0) BU3HAHHA a00
BUKOHAHHS PIICHHS CyIIEpeYUTHME IHTepecaM L€l IepikaBH.

TyT, ycyneped i’ sTH miicTaBam, 3a3HadeHuM y naparpadi 1 ct. V, B skux Bunaj-
KaxX BH3HAHHS 1| BUKOHAHHS MOXe OyTH BiIXWJICHO «HA BUMOTY CTOPOHH, LIO IPO-
rpajia crip», KOMIIETCHTHHI OpraH MOXKe HaBiTh JisATH ex officio. [laparpad 2 4iTko
Mae CIIpaBy i3 IOPYLIEHHAM CYCIIUIBHUX 1HTEPECIB.

Heo0xigHO TakoX 3BEpHYTH yBary Ha TEHICHIIIO 3aCTOCYBaHHS B MIXKHAPOJHUX
apOiTpakax BY)KYOTO KPHUTEPIO 10 MOHATTS «MDKHAPOTHHUN CYCIIIBHUN IHTEpECH.
Konu #igeTbes mpo BiAIMOBY Biji BU3HAHHS | BUKOHAHHS PIllICHHS, TO BAPTO 3BEPHY-
THCA 10 L€l TeHJeHNi] 1 HalaT! BiJNOBiIb HA T€, AKy POJIb BiIirpae MOPYIIEHHS
MIPaBUJI CYCITUIBHOT TOBEIIHKHU (CYCHIIBHOTO ONara), KOJIM BiMOBA Ha Il MicTaBi
Oyia JaHa B JepiKaBi, B AKili BUMAraeThCsl BU3HAHHS | BUKOHAHHS PILIICHHS y CIIpa-
Bi. CycnijbHUH iHTepec Bifirpae moasiiiHy ponb. [TopylIeHHS HOPM CYCHUIBHHX
iHTepeciB MOXKE iCHyBaTU He JIMIIE B JepkaBi BUKkoHaHHA pimeHHA (b), a i y mep-
’KaBi BUHECEeHHs pimieHHs (A). B kpaiHi (A), 1e Oyno BHHECEHe pillIeHHs, 1, MOX-
JIMBO, Oyia 3po0iieHa 3asBa MPO BiIKIMKAHHS PIICHHS SIK TAKOTO, 1[0 CYNEePEYUTh
iHTepecam JepkaBu. SIKIIO pilieHHs Oy/no BiAKIMKaHE Ha I1ii MiJcTaBi, TO BU3HAH-
Hs i BUKOHAHHs OyIyTh BigxuieHi B mepxasi b (myHKT «e» Hpio-Mopkehkoi koH-
BeHIii 1958 p.). Takum guHOM, pillIeHHS, 0 OyI0 BiAKINKAHE B KpaiHi A, OuTbIIe
He icHye. BigknukaHHs pimieHHs y KpaiHi b, ne Oyno BUHECeHe 1 pillieHHs, Ma€e
eKCTpaTepUTOpiaJIbHUI XapakTep.

VY kpaiHi A, fe BiIK/IMKaHEe PIlICHHS Y 3B’A3KYy 3 HOPYLIEHHSIM HOPM IpoMaj-
CBKOTO HOPSIKY (HOPM CYCILIBHOTO IHTEpEeCy), MOXE 3aCTOCOBYBATHCH BYKUHH
KpUTEpiil MOHATTS MIKHAPOTHOTO TPOMaIChKOro (cycmiiibHOro iHTepecy). [lpu
IIbOMY MOKHA HAaBECTH NpHKJIaJ 3 npakTuku @paHuii 3 nuUTaHHA ratione personae
apOitpaxy [11, c. 109-112]. ¥ mixHapogHOMYy JOTOBOpI JiepkaBa abo cycIliibHE
PETYIIOBaHHS MOXYTh ITOTOIUTUCS BHHECTH CIIUJIBHE PILICHHS, X04a B CYTO HAIIi0-
HaJIBHOMY KOHTEKCTI 1e Oyno O 3a00pOHEHO 1 PO3I[IHEHO SK TOBEIIiHKA IMPOTH
Opanuii ordre public interne [9, c. 99].

VY noeaHaHHi 3 MDKHapOIHUM JIOTOBOPOM apOiTpa)kHa yroja, ik CBiJUUTh HaBe-
JIeHHI TIPHUKIIaN, Moxe OyTH 30epekeHOI0, SIK 1 PillleHHs, BUHECEHEe HA OCHOBI i€l
YTOIM HUISIXOM 3aCTOCYBAHHS BYXXYOTO TIyMadeHHs MOHSATTS ordre public interne.
OnHaK BUJIAETHCS HAITO BUHSATKOBHUM, IIIO B KpaiHi A, je Oyyo BiIKiIaeHe PillICHHS
y 3B’S3Ky 3 TOPYLICHHSM HOPM TIPOMAJCHKOTO MOPSAKY, MOXE 3aCTOCOBYBATHUCS
BYXKYe€ MOHATTS, HIXK TOHATTS MDKHAPOIHOTO TPOMAJICHKOTO iHTepecy. 3BHYaiiHO,
HOPMH 1 TIpaBUJIa CYCIUIBHOI MOMITHKY (CYCIUIBHI IHTEPECH) IEPKaBU A € IIIIIKOM
JIOPEYHUMH (3aCTOCOBYIOTHCSI B MOBHOMY 00cs131). BopHoYac kpurepiii Mi>kHApOI-
HOT IPOMAJICHKOI TTOJITHKK MOXE BiJirpaBaTH BaXKITUBILIY POJIb, KOJIH TIOBEPHYTUCS
JI0 IOBHOBKEHB JIepkaBu b, e mepenbavdacThcsl BAKOHAHHS PIlICHHS y crpaBi. Y
Lid JepkaBi 1ei KpUTEpii MOXeE YacTille 3aCTOCOBYBATHCS 3 METOI BHU3HAHHS
PpIlICHHS, BAHECEHOTO y IepKaBi A, i BpATYBaTH HOTO BiJl BIIMOBU BU3HAHHS 1 BUKO-
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HaHHS Ha MiJICTaBi TOTO, 1110 TaKe BU3HAHHS 1| BUKOHAHHS CyIIEPEYUTh HOpMaM 1 mpa-
BUJIaM CYCHUIBHOI NOMITUKH (CyCIiIBHUM iHTEepecaMm) nepxasu B [6, ¢. 299-300].

Ipu npoMy MOXKHa HaBecTH Taki mpukianu y Hizepnannax, sk i B Lsednapii,
Opanii [10, ¢. 502-503] Ta Benukiit Bpuranii, konu Oyno BUHECEHE pillICHHS, K
€ 0e3MiJICTABHUM, BCE )X TaKH IiJUIArae BUKOHAHHIO, HABITh KOJM TakKe PILLICHHS,
BUHECEHE 3a HalliOHAJbHUM 3aKOHO/IABCTBOM, CyIEepedmsio O CyCHiIbHIA MOMITUI
(cycmineHOMY iHTEpECY).

e x cTocyeTbes pillieHb, BHHECCHUX MAPHOIO KUTBKICTIO apOITpiB y KpaiHax, Jie
e 103BojeHo. TyT 3HOBY X Takd iX BU3HAHHS Ta BUKOHAHHS HE MOXYTb OyTH Bia-
XHWIeH] y JepkaBi b, HaBiTh KONU 32 HalllOHAJIILHUM 3aKOHO/IABCTBOM 11i€i IepKaBu
3a00pOHAETHCS MPOBENEHHS apOITPaKHOTO CIIyXaHHSA IApHOIO KUIBKICTIO apOiT-
piB [7, c. 92].

AHasoriyae oO0rpyHTYBaHHS 3aCTOCOBY€EThCSI IIOJ0 apOiTpaxKy ratione materiae.
BuHeceHe pillleHHs y AepkaBi A MO)ke IPUBECTH 110 BU3HAHHS 1 BAKOHAHHSA HOTO Yy
nepkaBi b 3a 3acToCcyBaHHS BY>KYOTO TUIyMade€HHS MOHSTTS MXKHAPOJHOTO IPOMa/I-
CBKOTO iHTepecy (CyCHiJbHOT MOJIITHKH), HABITh KOJIH B JiepkaBi b mpeaMer paHoro
CIIOpY HE MiZJIsTae po3NIsAY B apOITPaXKHUX Cyax.

3 momis oy pi3HUX MiJXOiB AOMiHYyBaHHs apOiTpax<y B HAI[lOHAJbHOMY 3aKOHO-
JIaBCTBI IIe MOXKE OTPHMATH BiJOOpakeHHS Ha mpaktuui [2, c. 29]. g migreep-
JOKCHHSI IIbOTO MOYKHA 3BEPHYTHCS J0 MPAKTHKU apOiTpaKy y Takii crpasi, sK
3aMOBHEHHSI [IPOTAJINH Y JOBIOCTPOKOBUX Yrofax. Y LbOMY BHIIAJIKY, SIK 1 B pillleH-
Hi aHMIicbKOro apOiTpaxky 3 y4acTIO NMApHOi KUIBKOCTI apOiTpiB, 3aCTOCOBYETHCS
BY3BKHI KpHTEpill 3a0e3MeUeHHs] BUKOHAHHS apOiTPaXXHOTO PIIICHHS CyIy, BHHECe-
HOTO B JIepkaBi A.

VY kpaiHi BUKOHaHHsI PillICHHS 3aCTOCYBaHHS KPUTEPIIO MIXKHAPOIHOTO TPOMAaJI-
CBKOT'0 1HTEPECy B ICIKUX BUIAIKaX MOXKE BPIATYBAaTH iHO3EMHE PIillICHHS BiJl 3aCTO-
CYBaHHS BHYTPIIIHIX BUMOT TPOMAJICHKOI MOMITHKH. Y IiH JepskaBi Jume y pasi
MOPYIICHHS JIHCHO (yHIAMEHTAIBHOI KOHIICIIIT MPaBOMOPSAAKY MOXe OyTH Bif-
MOBJICHO Y BU3HAHHI Ta BUKOHAHHI pilleHHs. Ha Hamry gyMKy, 3aCTOCYBaHHS IIbOTO
KPUTEPil0 € MO3UTHUBHOK XapaKTEPUCTHKOIO JeHallloHalli3alii MiXHApOAHOIO
KOMEpIIIHHOTO apOiTpaxy. Y BHIAJKaX 3aCTOCYBaHHS IIOTO KPUTEPII0 MiXHAPOL-
HUN KOMEpIHHUI apOiTpak MEBHOI0 MIpOIO BIJCTOPOHIOE 3aCTOCYBaHHS CYTO
HAIlIOHAJILHOTO KPUTEPit0, BHYTPIIIHIX HOPM 1 TIpaBUIL.

TakuM YMHOM, y pe3y/bTaTi IIPOBEACHOI0 HAMH JOCIIDKEHHS BCi€l CYKYIMHOCTI
MTUTaHb, JOXOJMMO TaKHX y3aralbHEeHb.

€Bporneiicska kouBeHmis 1961 p. [1, c. 38] i Heio-Mopkeska kousenris 1958 p.
3HAYHOIO MIPOIO JIOTIOMOIIIM PO3B’SI3aTH OCHOBHY MPOOJIEMy MiXKHApPOIHOTO KOMEp-
1iiiHOro apOiTpaky: BUKOHAHHS PillleHHA y KpaiHi, iHIIiH 3a kpainy-nominunii. 3a
YMOB iCHYBAaHHsI YMHHOI apOITpa)KHOI YroJ1, HaJeXKHOIO IPOBEJEHHS apOiTpaXKHO-
TO CIyXaHHS Ta BUKOHaHHS 3aKOHHO NPHU3HAYeHHMH apOiTpaMu BHKOHAHHS CBOIX
MOBHOBXXCHb (IIMB. MYyHKTH «a»—«d») Take BUKOHAHHS PIlICHHS, SK IPaBHJIO,
3abe3neuyethes. el mporpec y ranysi Mi>KHapoJHOTO KOMepLiiiHoro apoiTpaxy €
3HAYHUM, OCOOJIMBO NPH HMOPIBHSHI 3 CUTYAaIli€}0, KO BUKOHAHHS PillICHHS MOKJIa-
JIAETHCS HA 30BCIM IHIINY JepikaBy [4, c. 25].
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Hepesepsesa O. C. Tpaposnii ananis Helo-Mopkerkoi konsenmii 1958 p. Ta €spo-
neiicbkoi koHBeHuii 1961 p. (mixcTaBu BiaMoBH)

V crarri amamisyerscs mpaBoBa npupoga Hbro-Mopkcbkoi komBenuii 1958 p. ta
€sponelicbkol kKoHBeHIIT 1961 p. Mmoo BiIMOBH BiJ BH3HAHHSA Ta BUKOHAHHS IHO3EMHHX
apOiTpakHuX pimeHs. Ha mepiuii miaH, TakuM YWHOM, BUXOAUTH MTUTAHHSI, Ha SKUX IiCTa-
Bax pillIeHHs, BUHECEHE y KpaiHi A, Moxke OyTH IpeIMEeTOM BiJMOBH BiJ HOro BU3HAHHSA Ta
BUKOHaHHA y Kpaini B? Busnaunmo cneundiky ¢akTopiB 3acTOCYBaHHs IOJOXEHb
€Bpomneiicbkoi kouBeHii 1961 p. i Helo- I/Iopkcmcm KoHBeHLIT 1958 p- SIK IIPaBOBOTO peryJis-
TOpY, [0 3yMOBIIIOIOTH IIPOOIEMy BUKOHAHHS PIllICHHS y KpaiHi, 1HIIIH 3a KpaiHy-ToMiIiTil.
B 000x KOHBEHIIISIX Y MI)KHAPOTHOMY KOHTEKCTI yBara CIpaBe/JTHBO 30CEPEIKYETHCS Ha BiJl-
MOBI BiJl BU3HAHHS Ta BUKOHAHHS iHO3€MHUX apOiTPaKHUX PillleHb.

Kniouosi crosa: HalioHanbHI CUCTEMH, apOiTpakHaA yroaa, MiXKHAPOIHUI KOMEPILIiHHHMA
apOiTpax, apOiTpaXkHi pillICHHS.

Iepesepsesa O. C. Tpapopoii ananus Hulo-Mopkckoii xonsenmmu 1958 1. u
EsBponeiickoii konBeHuuu 1961 r. (ocHoBaHUS 0TKa3a)

B crarpe anamusupyercs mpaBoBas Hpupona Hbm-ﬁopkcxoﬁ KoHBeHIIMH 1958 . u
Kenesckoil koHBeHIIMH 1961 I. OTHOCHTEIBHO OTKa3a OT MPH3HAHUS MHOCTPAHHBIX apOUT-
paxHbIX pemieHuil. Ha mepBblii miaH, TakuM 00pa3oM, CTaBUTCS BOMPOC, HAa KAKUX OCHOBA-
HMSIX pellIeHHe, BBIHECEHHOE B CTpaHe A, MOXKET OBITh IIPEAMETOM OTKa3a OT €ro UCIIOIHEHUs
B crpane B? Ompenensem crneunduky npuMeHeHus nojaokeHuid EBpomneiickoil KOHBEHIIMH
1961 . u Hero-iiopkckoii konBeHIH 1958 TI. Kak MpaBOBOTO PETYIATOPA, KOTOPBIE BHI3BIBAIOT
po0OseMbl BBINOIHEHHs PEIeHUs B CTpaHe, Apyroi Hexeld cTpaHa Jomuumnus. B obeunx
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ments of items a-d. In this regard, it is advisable to typing during your break before the major
provisions of the New York Convention 1958. In p. e it clearly requires that the decision «has
been postponed». Thus, it is no longer controversial, as it was a the Geneva Convention in
1927, only to cancel the action of the State and, where the decision was rendered in order to
prevent its execution in the State would invoke it would state that avoiding execution, too light
for situation. In practice, national and international cancellation decision the party that lost the
dispute, often serving the usual tactics of delay, postponement of execution of a decision. In
rare cases, such processes end with success; because, as a rule, the plaintiff was dismissed
because the Court does not find any justification for postponing a decision. European
Convention of 1961 and the New York Convention of 1958 greatly helped solve the basic pro-
blem of international commercial arbitration: implementation in the country, another country-
domiciles.

Key words: national systems, arbitration agreement, international commercial arbitration,
the arbitration decisions.

YOK 341.171
M. M. TOBT,
KaHOudam ropuUOUYHUX HayK

PEryntoBAHHA MOBHUX BIAHOCUH TA MOBHA MONITUKA
B EBPOMENCbLKOMY COIO3|

IIpoTsiroM OCTaHHIX CTOJIITH y NPOLECI CTAHOBJICHHS HAI[IOHAJIBHUX AEPXKaB
3HAYHO 3pPOCJIO 3HAUCHHS MOBHOI IOJIITUKY Ta HOPMATHUBHOIO PETYIIOBAHHS HOPS-
Ky 3aCTOCYBaHHS MOB K HaWBaXJHMBIIIOro 3aco0y Taxoi momituku. Creplry pery-
JIIOBaHHS MOBHHUX BIJJHOCHH MaJl0 aCUMUIALINHY METy, 1 TUIbKH Yy Tepiof Micis
INepmoi cBiTOBOI BiiiHUM Ta 0cOOMMBO y Apyriil monoBuHi XX CT. IiISIMU MOBHOI
MIOJIITUKY Ha PiBHI HALlIOHAJIBHUX 3aKOHOJABCTB Ta MIXXHAPOJHUX MPaBUJI CTAIOTh
TaKOX 1 3a0e3MeYeHHs 3aXUCTy MOB MEHIIHMH Ta HAIIIOHAIBHAX 1 MOBHHUX MEHIIHH.

PeryntoBaHHsI MOBHHX BiIHOCHH € HEHTpPAIBbHUM 3ac000M, BiH MOXKE OyTH CIIpsi-
MOBaHUil SIK Ha COPHUSHHS BUKOPUCTAHHIO TIEBHOI MOBU (MOB), Ha 30epexeHHs abo
BIJTHOBJICHHS MOBHOTO PO3MAITTS 1 TAKMM YMHOM Ha 3aXHCT IIPaB IIEBHUX MOBHHX
CIILTBHOT, TaK 1 Ha IPUMYC MO0 3a0e3IedeHHs IPUBLICHOBAHOTO CTAHOBHINA TIEB-
HOI MOBH 1 THM caMUM JJIsl YTHCKY iHIINX MOB. 3HAYHUH BIUIMB HA (OpMyBaHHS
CIPsIMOBAHOCTI MOBHOI IOJNITHKH JepkaB—4ieHiB €Bpomneiicbkoro Corwo3y B Liit
cdepi MaoTh IX MDKHApOAHO-NIPAaBOBI 3000B’s13aHHA B paMkax Paau €Bpomnu, uie-
HaMH SIKOTO, 3BICHO, € Bci kpaiau €C.

€Bporneiicbkuii Coro3 K perioHaNbHa OpraHizailis, 0 IPYHTYETbCS Ha CITiBPO-
OITHULITBI €BPONEHCHKUX AEpXaB, 3 4aciB CBOTO 3acHYBaHHS 00’€aHyBaB Oararo
MOBHUX CILUIBHOT, KiJbKICTh 1 PI3HOMAHITHICTb SIKMX 3 IIPOLECOM PO3IIUPEHHS
3011bIIyBanuck. Huui 24 MoBu BusHaHi odimiiinumu MoBamu €C [1]. BusHaueHHi0
niepeniky oQiiiftHuX 1 poOOYMX MOB HaJICKHUTh BEJIMKE 3HAUCHHS 5K Y Tporieci Gpop-
MYBaHHS CIIBHOTO MOJITUYHOTO MPOCTOPY, TaK i B (PYHKI[IOHYBaHHI MeXaHi3MiB
IPUAHATTA pilleHb. TakuM peryiioBaHHAM CTae MOXJIMBUM pallioHaii3amis HOp-
MOTBOPYOTO MPOIECy, HAPHUKIIAJ, NIITXOM 3BY)KCHHS KUIBKOCTI aBTCHTHYHUX IIPHU-
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KOHBEHLIUAX B MEKIYHAPOJHOM KOHTEKCTE BHMMAHHE CIIPABEJIMBO COCPENOTAuYMBAETCS HA
OTKa3e B IPU3HAHUU U NPHBEICHUH B HCIIOIHEHUE NHOCTPAHHBIX apOUTPAKHBIX PELIEHH.

Kniouesvie cnosa: HalMOHAIBHBIE CHCTEMBI, apOUTPAXKHOE COIIAIICHHE, MEXIyHAPOI-
HBIIl KOMMEpUYECKHUii apOUTpax, apOUTPasKHbIE PELICHHUS.

Pereverzeva O. S. Legal analysis of New-York Convention of 1958 and the Evropeen
Convention of 1961 (grounds of abandonment)

This article analyzes the legal nature of the New-York Convention of 1958 and the
Geneva Convention of 1961 concerning the refusal of recognition and enforcement of foreign
arbitral awards. At first the plan, therefore, is the question on what grounds the decision ren-
dered in the country A and may be subject to denial of its recognition and enforcement in the
country B? Define specificity factors of application of provisions of the European Convention
of 1961 and the New York Convention of 1958 as legal regulator that cause the problem of
implementation in the country, another country-domicile. In both conventions in the interna-
tional context the attention rightly focuses on the refusal of recognition and enforcement of
foreign arbitral awards. At first the plan, therefore, is the question on what grounds the deci-
sion rendered in the country and may be subject to denial of its recognition and enforcement
in the country? In the New York Convention of 1958, this issue is regulated in article 5 of the
European Convention of 1961 in article 9. The latter also gives grounds for refusal under the
name of «postponing the arbitration decision, but, in fact, contains the grounds for refusal:
deposition of the arbitration decision, adopted in the country» and «gives grounds for refusing
recognition or enforcement of that judgment in the country». Grounds contained in paragraphs
a-d of the European Convention of 1961 is almost similar to those contained in the New York
Convention 1958. According to the New York Convention of 1958, they sound like this:
«recognition and enforcement» can be rejected at the request of the parties against which
made this decision only when this side will provide the relevant bodies of evidence about:
a) that the parties to the contract in accordance with article II, guided by the law, were parti-
ally incapacitated, or this agreement is illegal according to the current legislation; b) side, aga-
inst which made the decision, was not properly informed about the appointment, or hearing,
or otherwise was not able to appear at the hearing; c) it’s not been subjected to consideration
in the Arbitration Court. If the decision on the case can be divided on how to resolve the dis-
pute on the merits that delineate what is subject to review in this Court, that is), then this part
will be recognised and be enforceable; d) the composition of the arbitral authority or the arbit-
ral procedure did not meet the conditions of the agreement of the parties, or violate it, did not
meet the norms of the legislation of the country, the place of arbitration. The New York
Convention 1958, not only contains the above grounds a-d, but also notes as a reason for refu-
sing enforcement case: the decision has not become mandatory for the parties, or has been
rejected or suspended by the competent authority of the country, according to the legislation
which was made the decision (point ¢). In the second part of paragraph e. grounds for postpo-
ning the decision contained in the arbitration laws of different countries: when a decision was
pending in the country was set for a decision, or legislation which was rendered «it is also the
basis for the denial of such a decision in another country party to the Convention. The deci-
sion could be delayed for other reasons, not stipulated by items (a-d) of the Convention. Thus,
under paragraph e provided more reason for refusal of performance, if other grounds not spe-
cified in sub-paragraphs (a-d), a decision is pending in the State where it was made. The 1961
European Convention contains no such reason. It limits the grounds of refusal only items a-d.
Only when the decision is delayed in the country in which or for which the legislation was
worded decision regarding one of these already grounds, allowed the major failure of the
exclusion decision Convention extends this system and the States that are also parties to the
New York Convention 1958. Under such conditions, these powers are subject to the require-



