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While summarizing the cited opinions of law theorists on the described issue, the priori-
ty was given to the research finding which, subject to the research objective and subject-mat-
ter, disclose the notion of protection in the context of its correlation with the notion of defense,
and on this basis the following conclusion is made: protection and defense are kindred but not
identical categories of law; «protection» is the notion with a wider scope than «defense»
because it encompasses the totality of measures ensuring the appropriate process of rights
implementation; defense is seen as a moment, a form of protection, its dynamic function and
human rights advocacy activity which is a component of law protection activities, and also as
the institute of the mechanism which ensures the existence of rights, freedoms and legitimate
interests and has a special legal regime; defense comes into being only after an offence is com-
mitted or a real danger of such an offence arises, the objective of defense is to remove factors
impeding the exercise of rights and obligations and to restore infringed rights, and defense is
implemented solely through legal means.

At the same time, the article indicates that the extent to which these notions are delimited
in the legal science now results in these notions being viewed at as separate autonomous legal
notions and phenomena at the level of legal relations and functions of law. However, this issue
needs to be further investigated.

The article reveals that to a certain extent the views similar to the views on the protection-
defense correlation, which exist in the state and law theory, are shared by civil law scholars
which suggest that: a) these notions are different but share some similarity; b) these are dif-
ferent names for one and the same phenomenon; c) the notion «protection» is wider than the
notion «defense»; d) on the contrary, the scope of the notion «defense» comprises the notion
«protection of rightsy. It is established that despite unavailability of a uniform view on the
above-mentioned, the majority of scholars tend to believe that the notion of protection is wider
in scope than the notion of defense and these notions correlate as a part and a whole. However,
the author maintains that even the interpretation of the notion «protection» in such a manner
does not allow certain contradictions being avoided.

As a summary, the article makes a conclusion that representatives of the state and law the-
ory and the civil law theory correlate the protection and defense notions largely on a similar
basis. But if protection is seen as having a wider scope than defense, these notions no longer
belong to one and the same order, because they have different goals, manner (means) of imple-
mentation and the operational regime. Delimitation of these notions is also made at the level
of legal relations and functions of law. Besides, findings of the study show that today civil law
scholars do not have a common opinion on the elements comprising the meaning of protec-
tion.

Key words: protection, defense, civil law protection institute.
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HETUMOBI HOPMU MNMPABA: HAYKOBI Nigxoau
A0 PO3YMIHHA TA ®YHKUIOHAJIbHE NMPU3HAYEHHA

JluHaMivyHe Jep>KaBOTBOPEHHS, 1110 BIIPOJIOBXK OCTAaHHIX ABOX AECATUNITH BifOy-
BaeThCS B YKpaiHi, XapaKTepHu3yeThCs CKIAIHICTIO Ta cynepednuBicTio. ChOrofHi €
BCI MiJICTaBU CTBEPXKYBATH, IO HAOYTTsI YKPATHOK PHC JIEMOKPATUYHOT, COIialb-
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HOi, TMpaBOBOI JepaBH € Hadarato CKIAJHIIINM, HDK nependavanocs. Tomy
HOJaJblIe BAOCKOHAICHHS MPABOBOI CHCTEMH Ta MiJBHILCHHS ¢(EeKTHBHOCTI Mpa-
BOBOTO PETYNIOBAHHA CYCIIIIBHHUX BIJHOCHH 3aJHINA€THCS ONHUM i3 IEpIIOuepro-
BHUX 3aBlIaHb. Ba)IMBMM KPOKOM Ha HUIAXY IO MOTO PO3B’S3aHHS € TPYHTOBHE
HayKOBO-TEOPETUYHE JOCII/PKEHHS MEXaHi3My MPAaBOBOTO PETYIIOBAHHS B aCMEKTI
TaKHMX HOTO €JIEMEHTIB, SK THIIOBI Ta HETHIIOBI HOPMHU IIpaBa Ta IX B3a€MOIs.

C. ArexceeB, aHANI3YIOUH SIEMCHTHHH CKJIaJ] MEXaHI3My IPaBOBOTO PETYIIIO-
BaHHs, MIIKPECITIOE, MO IOPUANYHI HOPMH BHKOHYIOTH POJIb TOJIOBHOTO IIPABOBOTO
3aco0y, 3a IOMIOMOTO0 SIKOTO 3/1IHCHIOETHCS PEIVIaMEHTAIlisS CYCIUIbHUX BiJHOCHH.
Ha nyMKy BYEHOTO, PaBOBi HOPMH SIBISIIOTH COOOI0 IOPHIMYHY OCHOBY PEryIlio-
BaHHJ, 3 AKOi Y IPABOBIH cdepi «Bce pO3MOUMHAETHC. 3aBISIKK iM BBOIUTHCS B
IO TOW 200 1HIIHI PEXUM, HOPMATHBHO CIIPSIMOBYETBCS TIOBE/IIHKA YYACHUKIB CYC-
MJIBHUX BIJIHOCHH BIJIIMOBITHO JI0 3aKJaJ€HOT B HOpMax ijeaiabHOI MOAEII Takol
HOBEJiHKU. Y HOpMax IIpaBa TaKoX «IepeadadyaloTheshy BCi T1 HACTYNHI IOPUANYHI
3aco0H, IO CKIIANAIOTh iHIII eJIECMEHTH IIPABOBOTO PETYIIOBaHHS. [Ipn mpomy Bix
BHJIy TIPAaBOBUX HOPM 3aJIC)KHUTH YBEChH MOPSIOK, JIaJ IPAaBOBOTO peryroBaHHs [1].

Crierianizaniss HOpM TpaBa y MEXaHi3Mi PABOBOTO PETYIIOBaHHS — 1€ BaXKIIH-
BUM 00’ €KTHBHUM KkpuTepill audepeHniamii cuctemu npasa. Ha BiamiHy Big iHIIuX
KOHIICNITYaJbHUX MIiIXOAIB 3IifiCHeHHs KiacH(ikaiii HOpM ImpaBa 3a iX (yHKIiO-
HaJIBHUM MPHU3HAYCHHIM (CIeliaNi3alli€ro) y MPaBoOBOMY PETYIIIOBaHHI J]a€ 3MOTY:
HO-TIepIlIe, BUPIIIUTH BAKINBE TEOPETUKO-TIPAKTUYHE 3aBIAHHS — YTOUHUTH Ta CKO-
PUryBaTé MOHSTTS IOPUAUYHOI HOPMHU IPHU 30epexeHH] BUXiIHOI (IHCTpyMEHTAallb-
HOi) iHTepHpeTalii npasa; Mo-Apyre, MPOJEMOHCTPYBATH PI3HOMAHITHICTh TPAaBO-
BHX HOpPM, KOTpi BIJIrpalOTh HEOTHAKOBY pPOJb Y MPABOBOMY PEryJOBaHHI; I10-
TpeTe, 3aiiBe HE JeTaji3yBaTi MHO)KHHY OCHOBHHUX (IIPaBOYCTAHOBYHMX 1 MPABOOXO-
POHHMX) IOPUIMYHUX HOPM; IO-UeTBEpPTE, JOCHIAMTH HaWOiIbII THIIOBI HOPMH
mpasa, oo (YHKIIOHYIOTh Y BCIX rally3sX CHCTEMH IpaBa Ta OTPUMAJU CBOIO 30B-
HIIIHIO 00’E€KTUBAIlIO TEPEBaXHO B KOXKHOMY HOPMATHBHO-IIPAaBOBOMY akTi a0bo
IHIIOMY ()OPMaIEHO-IOPUIMYHOMY JKEpEi MpaBa.

Taka mo3urist HaOyna HiATPUMKH Ta PO3BUTKY B OLIBIIOCTI CydyacHHX JOCHiJ-
JKEeHb 13 3arajibHOi Teopii Ipaea, sIKi MICTATH Te3y PO Te, 0 HOpMa MpaBa — OCHO-
Ba, CTPWIKEHB, «ABUTYH», «T€HEPATOP» MPOIIECY MPABOBOTO PETYIIOBaHHS.

Mertoro wi€ei myOikaii € aHai3 HayKOBHX ITiIXOIB 10 BU3HAUYCHHS HETHIIOBHX
HOpPM MpaBa, OOIPYHTYBaHHS Ha Iiil OCHOBI BJIIaCHOro0 Oa4yeHHs JaHOi Kareropii,
XapaKTepPHUCTHKA (PYHKIIOHAIBHOTO MPU3HAUYCHHS HETHIIOBUX HOPM IIpaBa.

Came 3 HOpPM IIpaBa, IIO CIIPSIMOBaHI Ha BIOPSAKYBaHHS IIEBHUX BiTHOCHH, PO3-
MOYMHAETHCS BIUIMB MIPaBa Ha CyCIiIbHI BIIHOCHHU. SIKICTh PABOBOTO PEryJIFOBaH-
Hsl 3aJICKUTH BiJl TOTO, HACKIJIBKU IOPHIMYHI HOPMH NPABIIBHO BPAXOBYIOTh 3aKO-
HOMIPHOCT] CYCHUJIBHMX BIJHOCHH, IO BIIOPSAIKOBYIOTHCS, HACKUIBKH BHCOKHH
piBeHb 3arajbHOi Ta MPaBOBOI KYIBTYpH CYyO’€KTIB BITYM3HSIHOTO 3aKOHOIABIOTO
Kopmycy [2, c. 8-13].

IIpore He Bci HOpMHU IpaBa 3aiiMalOTh y MEXaHi3Mi NPABOBOTO PETYIIOBAHHS
onHakoBe Micue. KoxHUI piBeHb Ipoliecy IPAaBOBOTO PETYIIOBAHHS Mae BIACHE
3HAYCHHSI, BUKOHYIOUM crierudiuni GyHKii. SkicTh BUKOHYBaHUX (YHKIIIH BILIH-
Ba€ Ha poOOTY IHIIKX EIEMEHTIB 1 Ha pe3yabrar (PyHKIIOHYBaHHS MPABOBOTO peTy-
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JI0BaHHA y LinoMmy. ToMy BakJIMBe 3HA4eHHS B IPOIleCi BUBYCHHS HOPM IIpaBa
HaOyBae npooiema iX GyHKLIH, OCKUIbKY (YHKIiS PO3KPUBAE CYTHICTh, CYyTHICHY
3anexHicTh sBuiia [3]. Ha sxanp, y ropuan4Hii Hayli BiACYTHIN €qMHUN miaxin no
po3yMiHHS QYHKI[IH HOpM mpaBa [2, c. 8—13].

3okpema, C. AJIEKCEEB MEPEKOHYE, IO MO/ CHEHiaTbHO-FOPHINYHUX DYHKIIIH
npaBa Ha PETYIATUBHI i OXOPOHHI 3yMOBIIOE ICHYBaHHS JIBOX OCHOBHHUX BHJIIB
IOPUANYHUX HOPM — PETYISATUBHUX Ta OXOPOHHHUX. Bil IUX HOpM y PO3BHHYTHX
CHCTEMaX IIpaBa, IPOIOBKYE JOCTITHUK, BHOKPEMITIOIOTHCS HETHIIOBI HOPMH IIpaBa
i ToMy 3aranbHa KiacU}ikamis IOpHIMIHUX HOPM IOTOBHIOETHCS TPETHOIO JIaH-
Koro [4].

IToromxyoo4uch y HiJOMY 3 TaKUM MiIXOJI0OM, CJIi/I HATOJIOCUTH Ha HOTO JAMCKY-
cilffHOCTi B 4acTHHI HalilMEHYBaHHS PEryIsATUBHOI (QyHKLIl mpaBa Ta, BiAMNOBiAHO,
perymsaTHBHAX HOpM. Ha mboMy Bike TpHBAIHUI Yac aKIEHTYETHCS yBara OKpPEeMHX
¢axiBuiB [5, c. 31-42]. Piu y ToMy, 1110 TIOHATTS «PETYIOBAaHHSD» HIUPIIE 332 00Cs-
TOM TIOHSITTS «OXOpOHa» [6], ajke OXOpOHAa — OAWH i3 CHOCOOIB PEryNOBaHHS.
IIpaBOOXOPOHHI HOPMH, 5K 1 «PETYISATUBHI», OyIydH €JIeMEHTOM IPaBOBOTO PEry-
JIOBaHHS, 30Pi€HTOBaHI Ha BHOPSAAKYBAaHHs HAWOUIbII Ba)XKIMBUX CYCIUIBHHMX Bif-
HOCHH, TOOTO PEryIiATHBHICTH (Bix nar. régula — HOpMa) — Ile poJoBa, CyTHICHA
BJIACTHUBICTB IpaBa il ycix 0e3 BUHATKY HOTO HOPM.

BpaxoByroun BUKIaJICHE, BAPTO 3ayBayKUTH, 10 KOXKHA HOpMa IIpaBa B Ipolieci
IPaBOBOTO PETYIIOBAHHS, BUKOHYIOUH I'€HEepalbHy PEeryISTUBHY (YHKIIIO, CIelia-
Ji3yeTbCs Ha 3A1HCHEHHI ofiHi€l 3 OCHOBHUX (DYHKIIH IpaBa, B pe3ynbTaTi 40Oro
BHOKPEMITIOIOTHCS JIBI OCHOBHI TPyTIH HOPM TIpaBa: MpaBOyCTaHOBYI (111 Ha3Ba OTPH-
Majia MiATPUMKY cepel cydacHux mpaBo3HaBiiB — O. Menexina, A. IlomsikoBa,
O. TumomMHa Ta iH.) Ta MPAaBOOXOPOHHI, JI0 SIKMX Y MPOIECi MPaBOBOTO PETYIIO-
BaHHS NPUEIHYETHCSI OCOONUBUM BUJ IOPUAUYHUX HOPM — HETUIIOBI HOPMH IIpaBa.

3BiJICH IPOCTEXKYEThCS (DYHKIIOHAIBHO-JIOIIYHA CXEMa: MEXaHi3M IPaBOBOTO
PETyJIIOBaHHA SIK CUCTeMa IOPUINYHHX 3ac00iB — cremiani3alis MpaBOBUX HOPM Y
MEXaHi3Mi MPaBOBOTO pETYIIOBaHHS —> MPaBOYCTAHOBUI HOPMH TIpaBa <>
MPaBOOXOPOHHI HOPMH IpaBa «> HETHIIOBI HOPMU NpaBa. Pe3ynbraT KOMILIEKCHOTO
BUBYEHHSI LIbOTO 3B 3Ky MOHATH y IOPUIUYHIN HAyIli — CTBOPEHHS pealbHUX Iepe-
JyMOB 17151 €EKTUBHOTO PEryII0BaHHs (FrapMOHi3allil, BHOPSAKYBaHHS) CYCHIIbHUX
BITHOCHH Ha mpaktuili [7, ¢. 61-69]. 3 onisay Ha 11e 0cOONMBOT aKTyalIbHOCTI HA0Y-
Ba€ MUTAHHS BCEOIYHOTO OCMHCIEHHS OPHIMYHOI MPHPOIH, CTAaTyCy HETHIOBHUX
HOPM IIpaBa, KOTpi, 6e3 mepeOinbleHHs, € terra incognita Cy4acHOTO HpaBO3HAB-
ctBa. OYeBHUIIHO, L0 CUTYAILIisl, KOJIM OJIHI BYCHI-FIOPUCTH BU3HAIOTH 1 BUOKPEMIIIO-
I0Th SIK CAMOCTIHHHMIT BUJI HETUIIOBI HOPMHU ITIPaBa, a iHIII — 3alepedyroTh HeH (axr,
HE MOXE 3aJUIIATUCS HEBUPIIICHOI HECKIHYEHHO JOBro. AJDKe e HEeraTHBHO
BIUTMBAE SIK HA MPECTHK CYYacHOI IOpUINYHOT HAyKH, TaK 1 Ha MPAaBOTBOPUY Ta Mpa-
BOpeallizalliiiHy TpaKTHKY.

ITizHaBanbHI MOMUIMBOCTI, «EHEPTis» MOHATTS IPABOBOIO PEryIIOBAHHS CTBO-
PIOIOTH YMOBH IJIS JOCHTIIXKEHHS HOPM IIpaBa 4epe3 MpU3My IX creriamizamii, 3
000B’I3KOBUM ypaxXyBaHHSM IPOAHATI30BaHUX MIAXOIIB J0 IHTEpIpeTarii mpaBo-
BOTO PETYJIOBAHHS Ta IOPUIUYHUX HOPM.
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TakuM 4MHOM, aHAJI3 OPUINYHUX HOPM IIiJI KyTOM 30py iXHBOI crieriaizanii y
IPOLEC] IPABOBOTO PETyIIOBAHHS JA€ 3MOTY YSABUTH CHCTEMY IIpaBa uepe3 Jiaiek-
THYHUHA B32€MO3B’S30K IIPABOYCTAHOBYMX, IPABOOXOPOHHUX 1 HETHIIOBUX HOPM
mpaBa. 3 oHOro OOKY, BCI HOPMH ITpaBa BHACIIOK CIICIliali3allii BUKOHYIOTh (QyH-
KI1ii, 1110 He 30irarThes i3 QYHKIISIMU MpaBa B IIJIOMY, & 3 APYTOro — BCi BOHU Ti€l0
Yy iHIIOI0 Mipolo OepyTh y4acTh y peaiizamii CyTHiCHOI, reHeTH4HOi (yHKIii
npaBa, a caMe — PeryJTHBHOI. [Ipy IIbOMy JBa OCHOBHHMX BHAM HOPM IpaBa (Tipa-
BOYCTAHOBYI Ta IIPABOOXOPOHHI) IPU3HAYEH] JJIs1 BCTAHOBJIECHHS IIO3UTUBHUX IIPaB 1
000B’sI3KiB Ta X OXOPOHH BiJl HOPYLIEHb. Y CBOIO Yepry, HETHIIOBI HOPMH IpaBa sK
0co0HMBHI BU O€3M0CEPEIHBO CIeLialbHO-IOPUINYHIX (YHKILH npaBa HE 31iic-
HIOIOTb.

Bapro 3ayBaxkutH, 110 00’€THAHHS €JIEMEHTIB 3a MOJIOHICTIO (TUIIOBI Ta HETH-
OB HOPMH MpaBa) — eheKTUBHUN crociO (yHKIIOHATBHOT qudepeHmianii mijoro
(cuctemu mpaBa). OCHOBHE 3aBJaHHs CHCTEMHOTO MiIXOAY B MPOIECI OCMUCICHHS
TIEBHOTO 00’€KTa — 1€ MO/ IIOro Ha yacTUHU. 00’ eKT Moxke OyTH IudepeHIiio-
BaHMI Ha JIOBIJIbHI KOMIIOHEHTH Ha MiICTaBi 0araThb0X KPUTEPIiB, 3aBAaHHS JOCIiI-
HHKA IOJIATa€ B TOMY, 100 ONTUMAIIBHO 3MEHIIHTH IIepeltik IUX Kpurepiis. e 3as-
JaHHS paliOHANTBFHO Ta JOPEYHO BHPINIYBATH MUIIXOM IOy CHCTEMH IMpaBa Ha
OCHOBHI Ta creniajii3oBaHi pUANYHI HOpMH [8].

B. XponaHtok, IpyHTYIOUMCh Ha BUXITHUX MipKyBaHHsX C. AJIeKceeBa, BBAKAE,
10 HETHUIIOBI IOPUAMYHI HOPMHU, Ha BIIMiHY BiJl PEryIsSTUBHUX Ta OXOPOHHUX,
MAlOTh JIOTIOMDKHHI XapakTep, OCKUTBKH He MIiCTATh KOHKPETHHX TPAaBUII MOBE/IiH-
ku. ITig yac permaMeHTyBaHHS CYCHUIbHUX BIJHOCHH Ili HOPMH IpaBa sK OW Iif-
KITIOYAIOTHCS IO PETYIATHBHUX Ta OXOPOHHUX, YTBOPIOIOYH 3 HUMH €IWHHUHN PETyis-
top [8]. TlomiGHy MO3UII0 MHATPUMYIOTH TAKOX IHINI JOCIITHHKH, 30KpeMa
C. Bob6poBuuk, f. TaiiBopoHcbka, T. Camycenko, O. Menexin, O. MypamuH,
M. Iapuie Ta iH.

V cBoto wepry, O. UepaaHieB 3a13Haqae, o el pisHOBHUI HOPM PETYIIOE He
nicuxo(hi3UYHy MOBEIIHKY Cy0’€KTIB, a CTABJICHHS JI0 IHIIUX HOPM, IPUITUCYIOUH, K
HOTPiOHO PO3YMITH iHIII HOPMH, TEPMiHHM, SKi B HUX MICTATHCS, W SIKI HOPMH CIiJ
3aCTOCOBYBATH B THX 4u iHIINX Bunaakax [9]. Ha nymky B. IIporacoBa, HeTHIIOBI
HOPMH 0e3T0CepeHb0 HE PEryINOI0Th MOBEIHKY, JOIIOMAralouy y I[bOMY iHIINM
HOpMaM Yepe3 cucTeMHi 3B s3ku [10].

Bonnouac B. Tkauenko Ta 1. SIKOBIOK HArojoUIylOTh Ha TOMY, IO iICHYBaHHS
HETUIIOBUX HOPM 3YMOBJICHO CHELU(IKOI0 caMOro Impasa. ¥ 3B’S3Ky 3 UM BOHHU
BOJIOJIIOTh CAMOCTIHHUM 3HAUCHHSM Yy PETyIIIOBaHHI CyCHiIbHUX BiqHOCHH. Ha Bin-
MiHy BiJl KJIACHYHOTO TpaBHiIa MOBEJIHKA HETHIIOBI HOPMH IpaBa: a) BHKOHYIOTbH
cyocumiapHy (1oaatkoBy) QYHKINO y TIPABOBOMY PEryJIIOBaHHI CYCIIIBHUX BiIHO-
cuH; 0) mo30aBiieHI TPAAUIIIHHOT JOTIYHOT CTPYKTYpH, 10 XapakTepHa Ui HOPM
NpaBa K KJIACHYHOTO MPUITUCY; B) BUCTYIIAIOTH SIK 3pa30K, €TaJOH MOBEAIHKH, 3MiCT
SIKOTO BU3HAYAETHCS 3MICTOM BUKOHYBaHOI (QYHKIIT (Tak, HOpMU, 110 3aKPIILTIOIOTh
MIPUHIUT 3aKOHHOCTI, OPIEHTYIOTh Cy0’€KTIB Ha 3/IHCHEHHS IPAaBOMIPHOI MOBEIiH-
ku) [11]. TTomiGHI MipKyBaHHS 3 LLOTO IPHUBOY BHCIOBIIOIOTH TakKi (axiBil, K
10. [12].
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AHami3yl04d OKpeMi acleKTH IOPUIUYHOI MPHUPOIY HETUIOBUX HOPM IIpaBa,
I. ®apuiaToB KOHCTATYE, IO 3 MOy T€HETHYHOI IIPUPOJIM Il HOPMH € «IIOXiTHU-
MI» BiJl PETyIATUBHUX Ta OXOPOHHHUX HOPM SIK Pe3yibTaT iXHbOI clemianizarii ta
KOHKpeTu3anii (a Takox audepeHuianii) 3 ypaxyBaHHSAM HOTpeO CYCHUIBHOTO
KHUTTA. BOHU Mal0Th 3MOTY OXOIHUTH PETyISATHBHUM BIUIMBOM iHII, MPUHIIATIOBO
HOBI BUJM CyCIUIbHHMX BIIHOCHUH, ajJleé B MEXKaX 3arajlbHOro o0CAry Iil peryssTuB-
HHX Ta OXOPOHHHUX HOPM.

Ha miyicTaBi IbOro MOXIIMBO 3a3HaYHUTH PO TOIBIHHO-CYIIEPEWINBHIA XapaKTep
HETUTIOBUX HOPM TIpaBa: 3 OJHOTO OOKY, BOHH € MOXITHUMH BiJl PETYISTHBHHUX Ta
OXOPOHHHUX HOPM, TOOTO y TPUHIIUII MOPOIKEHI HUMH Y MPOIeCi cremiaiizarii, 3
JIpYroro — y MpoLeci MpaBOBOTO PETYIIOBaHHS 3HOBY «IIPHEAHYIOTHCS» 10 HHX,
YTBOPIOKOYH €JMHUHN OJIOK y TpaBOBOMY Toui. KpiM TOro, OCKiIbKu HETHITOBI HOPMHU
IpaBa He MAIOTh CAMOCTIMHOTO PEryIATHBHOTO 3HAUECHHS, € TOJATKOBUMH 32 XapaK-
TEpOM, IIPUETHYIOTHCS 1O PETYIATUBHUX Ta OXOPOHHMX, TO AOLIIbHIIIE X Ha3KBa-
TH «HETHIIOBO-PETYIATHBHUMI) Ta «HCTUIIOBO-OXOPOHHUMHI» HOpMaMH Ipasa [13,
c. 22-28]. Ha Hamy nyMKy, HaBpsii U4 MO>KHA IIOTOAUTUCS 3 TAKOIO TOYKOIO 30DY,
OCKIJIbKM 32 TaKOro MiJXO[y yBara 3aHaJTO aKLEHTYEThCS Ha JIPyTOpsSAHOCTI HETH-
IIOBHX HOPM IIpaBa CTOCOBHO OCHOBHHX IOPHIMYHUX HOpM. BBaxkaemo, mo roped-
Hillle BECTH MOBY PO CHIUIbHY KYMYJIATHBHY Jif0, HAsBHICTh TICHUX (yHKI[IOHAIb-
HUX 3B’S3KiB Mi>K HETUIIOBUMH Ta MPABOYCTaHOBYMMHU HOPMaMH ITpaBa i BiAMOBI/-
HO MDK HETHIIOBHMH Ta NPAaBOOXOPOHHWMH HOPMaMH, II0 BUHHKAIOTH y IIPOIeci
IIPaBOBOTO PETYIIOBAHHS.

BinMiHHICTS HETHIIOBHX ITPABOBHX HOPM BiJl THIIOBUX MOXKHA 3’SICYBaTH 4yepes
cnenugivHi, BUIOBI 03HAKH, TOOTO BIIMIHHI PUCH JUIS MIPEIAMETIB, y3aralbHCHUX Y
noHsATTi. Ile Taki ocoOnmBi BIacTHUBOCTI (,,PFeHETUYHUEH KOA’), IO MpPUTAMaHHI
BUKJIIOYHO LIbOMY BHIY HOpPM IpaBa ab0 HalOinbLI penbe(HO BUPAKEHI B HHOMY.
Jlo nepeniky BuIoBUX (crnenudivHUX) O3HAK HETUIIOBUX HOPM IIpaBa CIiJ] BiJHECTH
TaKi.

1. Herunosi HOpMHU IIpaBa (hYHKIIOHAIBHO CIIPSIMOBaHi, 3 OHOTO OOKY, Ha cy0-
cuiiapHe (ZOIOMDKHE) BIOPSIAKYBaHHS CYCHIIbHUX BIHOCHUH (30BHILIHIN HampsMm
Iii), a 3 Ipyroro — Ha 3a0e3nevYeHHs, MATPUMKY €IHOCTI (IHTerpaTUBHOCTI, IiTiC-
HOCTI) Ta OAHOMAHITHOCTI (yHi()iKOBaHOCTI) il MEXaHi3My MPaBOBOTO PETyIIOBaH-
Hs (BHYTpIIIHIA HampsiM fil). SIk HacHifoOK, Il MPaBOBI HOPMH BHKOHYIOTH TaKi
ocobmuBi (BUIOB1) PyHKIIT — CyOCHIIapHO-PETYIATHBHY, iHTErpaliiny i yHidika-
nifiHy. BopHo4Yac HEOOXiTHO 3a3HAYMTH, L0 BAXKIMBOK PHUCOI0 KOXKHOI HOPMH
IpaBa sIK eIEMEHTa MEXaHi3My MPAaBOBOTO PETYIIOBAHHS, IMAHEHTHOO 11 mpUpoi, €
perynsaTuBHUN XapakTep. OfHaK 1010 CyTHOCTi HETUIIOBUX HOPM IpaBa B OCTaHHE
CYIDKEHHSI CJIiJi BHECTH 1CTOTHI KOPEKTUBH. Lle 3yMOBJICHO THM, IO Y 3MiCTi HETH-
HOBHX HOPM IIEpPEBayKalOTh IHTENCKTYaIbHO-KOTHITHBHI €JIEMEHTH Haj iMIepaTHB-
HuUMU. Toxx naHuil pi3HOBUI HOPM IIpaBa HE BOJOJi€ OE3M0CEPEAHIMU PEryNIsTHB-
HUMHU BIACTUBOCTSIMH, a Oepe y4acTh y IPABOBOMY BIIOPSIKYBAHHI OIIOCEPEIKOBA-
HO, YTBOPIOKOYH B IIO€HAHHI 3 OCHOBHHMHU BHIAMH HOPM (LPaBOYCTAHOBYMMI Ta
TpaBOOXOPOHHIMH) €MHHIA PEry/IATOp, TOOTO HETHUTIOBI IOPUANYHI HOPMU € CyOcH-
miapauMmu (Bix nar. subsidium — minTpumka, gormomMora) mpaBwiIaMu. BomHouac
3ayBa)XHMO, 10 TEPMIH «CYOCHAIapHHUI» HE MOXHA IHTEPHPETYBaTH BUKIKOYHO 3
MO3HIIIT JPYropsIHOCTI 200 HETHIIOBOCTI.
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IMocuioloun apryMeHTanito 3a3HaueHOro TBEPIDKEHHS, HaBEAEMO TyMKY Bimo-
MOT0 Ccy4acHoro HiMmerpkoro dinocoda O. I'vode mpo Te, mo cydcuaiapHicTs, Haii-
OLIbII BaXJIMBMH 3 yciX couialbHUX (iT0CO(MCHKUX MPHUHIMUIIB, SIKUHA MONATaE B
TOMY, 10 Oynb-sIKa M KOXKHA COLliaJIbHA [isl € 32 CYTHICTIO CBOEIO Ta 32 IPUPOJIOI0
cyOcuiapHOIO; BOHA ITOBMHHA IIATPUMYBATH OPraHU COLIAJBHOIO Tijla Ta HIKOJIU
He ylamaryu abo nornmuHatH ix [14].

Topsia i3 THM HETHIIOBI HOPMH ITpaBa OJJHOYACHO 30PIEHTOBaHI Ha IHTErpawilo i
yHiiKaIilo OPHINIHUX 3aCO0IB MPABOBOTO PETYJIFOBAHHS, 1[0 CTAHOBUTH 1HIIHHA
acrekT ix ¢yHKIioHanbHOI nmpupoan. OKpiM TOTO, B y3araibHEHiH GopMi HEOOXia-
HO 3a3HaYUTH, 1[0 HETUIIOBI FOPUANYHI HOPMH MOCHITIOIOTh HOPMATHBHI BIIACTUBOC-
Ti 00’€KTUBHOTO MPaBa JOAATKOBUMH BiITIHKAMH, IMITYJIbCAMH; HAJIAKOTh HOMY KOM-
MO3UIIIHY 3aBEPIICHICTh, YHIBEPCAIBHICTD, THYUKICTh 1 IWHAMI3M. Y IIbOMY BHSIB-
JSIETHCS BHYTPILIHS CYNePEewINBICTh IPUPOAU HETUIIOBUX HOPM IIPaBa, sKa MOJIArae
B TOMY, III0 OCTaHHi, 3 OHOTO OOKY, € Oe3rmocepeHiM pe3ynbTaToM Crielianizarii
IOPUIMYHUX HOPM Yy MEXaHi3M IIPAaBOBOTO PEryJIOBAaHHS, a 3 APYroro — (yHKILio-
HaJIbHO 30Pi€HTOBAaHI Ha IIPOTUIICIKHI IIPOLECHU: IHTerpalito i yHidikalilo OCTaHHIX,
a TaKOX IHIIMX FOPUAWYHUX 3acO00iB, MiJ Yac MPaBOBOTO PEryJIOBaHHA. Y CBOIO
4epry, 1ie Aa€ 3MOTY Pe3loMyBaTH, 110 cIeliani3alis, inTerpanis i yHidixanis — e
B3a€MOBHKIIIOYHI, @ B3a€MOIOIIOBHIOIOU] TEHACHIIIi IHTEHCHBHOTO T€HE3UCY Cydac-
Horo Tpagra. 3 1poro npusoxay T. Kamanina 3a3Hauae, 1110 sk O y BiOBIAb HE M-
BHUII[yBaBCs PiBEHb HETUTIOBOCTI MPABOBHX HOPM TapajelbHO PYXaroThCS MPOLeCcH
X iHTerpauii i yHidikarii, KOTpi TakoxK 3pocTaroTh [15].

2. Herunmosi HOpMH TpaBa XapaKTEpU3YIOTHCS IiABUILEHAM CTYIIEHEM 3araiib-
HOCTI, MOPIBHSAHO 3 IHIIMMH OPUANYHAME HOpMaMu. Y (haxoBiii JliTeparypi Haro-
JIOUIYETBCS HA TOMY, LIO 3arajibHICTh (HOPMATHBHICTh) — BaXKJIMBA BJIACTHBICTBH
HOPM IIpaBa, sKa, BiJoOpaXkalouuch y MeBHUX (opMax, HabyBae coLiabHOI LIIHHOC-
Ti Ta MOXKe JOpiBHIOBaTH Maciutabam cBo6omu. Haiibinbm Bucokuil (MakcuMmaib-
HUIi) piBeHb HOPMATHBHOCTI SIK O3HAKa HETHUIOBUX IOPUANYHIX HOPM 3BOTUTHCS 10
TaKoro: a) HEKOHKPETHICTh ajipecaTa (HeNepCcoHi(hikOBaHICTh — IEPMAHEHTHA BJIac-
THUBICTb IpaBa); 0) MOIIMPEHICTh HA HEBU3HAYEHY KiJAbKICTh BUIAJAKIB (HEOJHOK-
paTHICTh, HEBHYEPITHICTH); B) CIPSIMOBAHICTh Ha BIOPSIKYBAaHHS IPAHUYHO LIHPO-
KOT0 (MaKCUMaJbHOT0) KOJIa, CIIEKTPa CYCIUIBHAX BiJTHOCHH; T) HACKPi3HUI [iama-
30H JIii, TOOTO BOHM B a0CTPAaKTHii, HAHOIIBII KOHIIEHTPOBaHIH (OPMi BU3HAYAIOTH
3MICT YCIiX IHIINX IOPUIUYHUX HOPM; T') iX MPaBOBI TOJIOKEHHS HAOYBAOTh MOAATb-
1IOTO JIOTIYHOTO PO3BUTKY B OCHOBHUX HOpMax mpapa. [lepiri Ba acmekTd wi€el
pHUCH HETUIIOBUX HOPM NpUTaMaHHI BCIM HOpMaM Mpasa, a TPH iHIII — JIUIIE FOPH-
JAYHAM HOPMaM.

3. Herunosi HOpMU TIpaBa peallizyloThCsl ONOCEPENKOBaHO, TOOTO uepe3 (yH-
KIIOHAJIbHI 3B’S13KH 3 OCHOBHUMHU (TIPaBOYCTAHOBYMMH Ta MPABOOXOPOHHUMHU) Ipa-
BOBUMM HOPMaMH. Y HAayKOBHX JXKEpelax 3 L[bOI0 MPUBOAY BUCIOBIIOIOTLCS Pi3HI
MipkyBaHHA. 30kpeMa, O. CkakyH IEpEKOHYE, 1[0 peai3allis 3arajJbHUX yCTaHOB-
JICHb — 1I¢ BTUICHHS B JKUTTS IMX YCTAHOBICHB, SIKI MICTATBCS B MpeaMOynax 3aKo-
HIB, CTATTSX, IO (IKCYIOTh 3araibHi 3aBIaHHS 1 IPHHIUITY [IPaBa Ta MPaBOBOI Ailic-
HOCTi. BIuiMB npaBa Ha CyCHiJIbHI BIIHOCHHHU B PE3yJbTaTi pealizallii Horo 3arajb-
HUX YCTaHOBIICHb, 3aBJIaHb 1 TPUHIIHUITIB MOXKE OyTH YUMAJIHM, aji¢ BiH M030aBICHHIHA
FOpUINYHOT crieliudiku Ta cKopillle Ma€e ieiHni, MopanbHuil xapakTep [16].
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4. 3micToBO-(YHKIIIOHAJIbHI O3HAKM HETHIIOBUX HOPM IpaBa 3yMOBIIOKOTH
0CO0JIMBE MiCIIe OCTaHHIX y CTPYKTYpi HEBHOTO (YOPMATIBLHO-FOPHUANYHOTO JKepeia
IpaBa, HacaMIIepes HOPMAaTUBHO-NIPAaBOBOro akTa. Tak, C. AleKceeB 3a3Hayae, 110
HETHIIOBI IOPUIMYHI HOPMH € BHPA3OM HOPMAaTHBHHX y3araJlbHEHb Y NpaBi, KOTpi
HaJaloTh CHCTEMi HOBOI SIKOCTi, € ITOKQ3HUKOM DIiBHS il iHTEJIEKTyalbHOTO, «KOH-
CTPYKTHBHOIO» 3MicTy. BTiM, fKIo cipoOyBaTu poO3MOAUINTY HETUIIOBI HOPMU IO
KOHKPETHUX MPaBOBUX IHCTHTYTaX, TO Il 3yMOBUTH HE MPOCTE MEepEMilIeHHs HOp-
MAaTHBHHX IIOJI0XKEHb, a B OIIBIIOCT] BUIAJKIB YCYHEHHS IX MaKCHMaJIbHO-3aTallb-
HOTO XapakTepy Ta BIAMOBIIHO 30iHEHHS 3MICTy MpaBa, BTPAaTy HUM SKOCTEH, Ki
MpUTaMaHHI PO3BUHYTIH npaBoBiii cucremi [1, c. 283].

Ha migcraBi BUKIaIeHOr0 MOXKHA JIWTH BUCHOBKY, 10 HETUIIOBI HOPMHU TIpaBa,
30epiratodu BCi pHUCH MPABOBHMX, OXOIUTFOKOThH KOHKPETHU3YHOY1 O3HAKH, 1110 HAJIAI0Th
MOXIIUBICTh BIAPI3HATH iX BiJl OCHOBHHUX BHUJIB HOpM mpaBa. OTke, HETHIIOBI
HOPMH IIpaBa — 1ie 000B’A3K0Bi, (HOpMaIbHO BU3HAYEHI, LiTiCHi, JIOTTYHO 3aBeple-
Hi IpaBuia MiABUIEHOIO PIiBHS 3arajbHOCTi, L0 BiANIOBINAIOTh BU3HAHINA y cyc-
HiIBCTBI Mipi CBOOOH, PIBHOCTI Ta CIPABEAIUBOCTI, BCTAHOBJICHI YH CAHKI[IOHOBA-
Hi Ta rapaHTOBaHI JIEP>KaBOIO ab0 IHIIUM YHNOBHOBa)KEHUM Cy0’€KTOM IPaBOTBOP-
YOCTI 3 METOI0 CyOCUIapHOIO BIOPSAAKYBAaHHS CyCIIUIbHUX BITHOCHH 1 3a0e311e4eH-
Hsl €THOCTI (IHTETPATHBHOCTI) Ta OMHOMAHITHOCTI (YHi()iKOBaHOCTI) Jii MeXaHi3My
IIPaBOBOTO PETyTIOBAHHS.
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Tonosuyk B. M. HetunoBi HopMu npaBa: HayKoBi miaxoau 10 po3ymiHHs Ta ¢(yH-
KIioHAJIbHE PH3HAYEeHHS

Ba)xIuBMM KpOKOM Ha IUISAXY BIOCKOHAJICHHS IPABOBOi CHCTEMH Ta IiBHIICHHS edek-
THUBHOCTI IIPABOBOTO PETYJIIOBAHHS CYCIIUIBHUX BIJHOCHH € I'PYHTOBHE HAyKOBO-TEOPETHYHE
JOCITIDKEHHS MEXaHi3My [TPABOBOTO PEryJIIOBaHHS B aCIIEKTi TAKUX HOT0O €IEeMEHTIB, SIK HETH-
NOBI HOpMH TIpaBa. MeToro 1iei myOmikallii € aHasi3 HayKOBHX IiJXO/IB 10 BU3HAYCHHS HETH-
MOBHUX HOPM MpaBa, OOIPYHTYBaHHS Ha I[ii OCHOBI BJIACHOTO Oa4yeHHs Ili€i KaTeropii, xapax-
TepUCTHKA (DYHKIIOHAIBHOTO MPU3HAYCHHS HETUIIOBUX HOPM IpaBa.

AHani3 pUIUYHEX HOPM I KYyTOM 30py iXHBOI criemiaiizamii y mpoieci mpaBoBOro
peryJIroBaHHs J1a€ 3MOTY YSBHTH CHCTEMY IIpaBa 4yepe3 AialeKTUYHUI B3a€MO3B SI30K IPaBo-
YCTaHOBYHX, IPABOOXOPOHHUX 1 HETUIIOBUX HOPM IpaBa. BapTo 3ayBaxkuTH, 1110 00’ € JHAHHS
€JIEMEHTIB 3a MOMIOHICTIO (THMIOBI Ta HETHIOBI HOPMH NpaBa) — edexTuBHUI crocid QyH-
KLIOHAJIBHOT AndepeHianii Hioro (CHCTeMH pasa).

VY crarTi po3KpHUTO Ta MPOaHaTi30BaHO 3araibHi Ta crenndivyHi 03HAKHA TUTIOBUX Ta HETH-
MMOBUX HOPM IIpaBa, IO JaJ0 MOXIHUBICTh CHOPMYITIOBATH BH3HAYCHHS HETHUIIOBHX HOPM
mpasa. 3’5COBaHO, IO HETUIIOBI HOPMH MpaBa, 30epiraroyu BCi pUCH MPABOBHX HOPM, OXOII-
JIFOIOTh KOHKPETH3YI0Ul 03HaKH, 1[0 HaJal0Th MOXKJIMBICTh BIPI3HATH 1X BiJJ OCHOBHHX BHJIIB
HOpM. BcTaHOBNICHO, 110 U1 HETHUIOBUX HOPM IpaBa 34eOibIIOr0 € BIACTUBOK OMOCEpe/-
KoBaHa (opMma peamizailii, sSKa XapaKTePH3y€ThCsS MEBHUMH BiJMIHHOCTSIMH 3aJI€KHO Bif
KOHKPETHOTO BHY LUX IOPHAUYHHX HOPM.

Kniouosi crosa: HopMa npaBa, HETUIIOBI HOPMHM TIpaBa, MEXaHi3M IIPABOBOTO PETYIIOBAH-
HSl, BUJIOBI O3HAKU HOPM, B3a€EMOJIiSl TUIIOBUX Ta HETHIIOBHX HOPM IIpaBa.

Tonoguyk B. H. HeTunu4HbIe HOPMBI NPaBa: Hay4YHbIe MOAX0AbI K MOHUMAHHIO U
(pyHKIHOHA/ILHOE HA3HAYeHHe

BaskHBIM IITaroM Ha ITyTH COBEPIICHCTBOBAHHS IPABOBOM CHCTEMBI U HOBHIICHHSA d(hek-
TUBHOCTU IIPaBOBOIO PEryIHPOBaHUS OOIIECTBEHHBIX OTHOIIEHHMH SBIAETCS NIIyOOKoe
HAy4HO-TE€OPETHYECKOe MHCCIICIOBaHHE MEXaHH3Ma IPABOBOTO PEryIUPOBAaHUS B ACIEKTE
TaKUX €ro 3JIEMEHTOB, KaK HCTHIIMYHbIE HOPMEI IpaBa. L{e/bio 3Tol IMyOmuKanuy sBIsSeTCs
AHAJIU3 HAYYHBIX IMOAXOAO0B K OINPEACIICHUIO HCTUITNYHBIX HOPM IIpaBa, 000CHOBaHUE Ha ITOH
OCHOBE COOCTBEHHOTO BHJICHHSA 3TOH KAaTETOPHHU, XapaKTEPHCTHKA (YHKIHOHAIBHOTO
Ha3HAYEeHHs HETUIIMYHBIX HOPM IpaBa.

AHany3 IOpUANYECKHX HOPM C TOUKHU 3PEHHS HX CIIELHAIN3alluH B IIPOLecce IPaBOBOrO
peryaMpoBaHus MO3BOJISAET HMPEICTAaBUTh CHCTEMY IIpaBa 4epe3 AUAJEKTHYeCKyl0 B3aUMO-
CBAA3b NPABOYCTAHABIHMBAIOIINX, NIPAaBOOXPAHUTENIBHBIX M HETUNUMYHBIX HOpM IpaBa. CTOUT
3aMETUTh, YTO OOBCAMHCHHE 3JICMECHTOB IO CXOACTBY (TUIIMYHBIC U HCTHIIMYHBIE HOPMBI
npasa) — 3¢dexTuBHbI crocod (yHKuMOHANBHOH aupdepeHInanu 1enoro (CUCTEMBI
mpasa).

B crarbe packpbIThl U NIPOAHAIU3UPOBAHBI O0LIME U cHelU(UUSCKUe TPU3HAKK TUINY-
HBIX U HeTHIIMYHBIX HOPM IIPaBa, YTO IO3BOIMIO C(OPMYIUPOBATH ONpEEICHIE HETHIINY-
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HBIX HOPM. BBISICHEHO, 4TO HETHITMYHBIE HOPMBI IIPaBa, COXPAHsIs BCE YEPTHI IPABOBBIX HOPM,
OXBAaTBIBAIOIINX KOHKPETU3UPYIOLIME MMPU3HAKH, KOTOPBIE JAIOT BO3MOXKHOCTh OTJIMYATh HX
OT OCHOBHBIX BU/IOB HOPM IIpaBa. YCTAQHOBJIEHO, YTO /ISl HETUIIMYHBIX HOPM IIpaBa B OCHOB-
HOM SIBJISI€TCSl CBOMCTBEHHOH OIOCpe/oBaHHas (opMa peann3aliy, KOTopas XapaKTepusy-
eTCsl OIPeICNICHHBIMH PA3INYMAMH B 3aBUCHMOCTH OT KOHKPETHOTO BHA STHX IOPHIANIECKHX
HOPM.

Knrouesvie crosa: HopMma npaBa, HETHIHYHBIE HOPMBI ITPaBa, MEXaHH3M IIPABOBOTO Pery-
JIMPOBAHMUS, BUJIOBBIC NPU3HAKM HOPM, B3aUMOJAEHCTBHE THUIUYHBIX M HETHIMYHBIX HOPM
pasa.

Golovchyk V. Atypical norm of law: scientific approaches to understanding and fun-
ctionality

An important step towards improving the legal framework and the efficiency of legal reg-
ulation of social relations is sound scientific and theoretical study of the mechanism of regu-
lation in terms of its elements as the custom of the law. The purpose of this publication is to
analyze scientific approaches to defining custom of the law, the justification of the basis of its
own vision of this category of atypical characteristic functional purpose of the law. It is the
law aimed at streamlining any relationship starts right impact on social relations. The quality
of regulation depends on how legal rules properly take into account the patterns of social rela-
tions that are ordered, how high the level of general and legal culture of the national legisla-
tive body.

Analyzing the elemental composition of the mechanism of regulation may be emphasized
that legal rules act as chief legal means through which the regulation of social relations. Law
are the legal basis for regulation of the legal field in which «everything begins». Thanks to
them, put in place a particular mode of normative directed behavior of social relations in
accordance with the rules laid down in the ideal model such behavior. In the rule of law and
«assumed» all of the following legal tools that make other elements of regulation. This type
of law depends on all order system of legal regulation.

Special importance is the question of a comprehensive understanding of the nature of the
legal status of atypical law that is without exaggeration terra incognita of modern jurispru-
dence. Obviously, the situation where some legal scholars recognize and distinguish as a sep-
arate type of custom law, and others — deny this fact cannot remain unresolved indefinitely.
It’s a negative impact on the prestige of modern jurisprudence and law-making and the prac-
tice realizable.

Analysis of legal norms from the perspective of their specialization in the regulation can
imagine a system of law through dialectical relationship statutory right, law and custom of the
law. On the one hand, the rule of law as a result of specialization of the functions that do not
coincide with the functions of law in general, and on the other — all of them in one way or
another involved in the implementation of essential, genetic functions of law — namely regu-
latory. At the same time two main types of law (statutory right and law) designed to establish
positive rights and obligations and their protection from infringement. In turn, the custom of
the law as a special kind of direct specially-law legal functions do not perform.

It should be noted that the similarity clustering (typical and atypical law) — an effective
way of functional differentiation the whole (legal system). The main objective of the system
approach in the understanding of a particular object — a division of the whole into parts. An
object can be differentiated into arbitrary the components on the basis of many criteria, the
task of the researcher is to optimally reduce the list of criteria. This task is rational and approp-
riate to solve the system by splitting the right to basic and specialized legal rules.

The difference between atypical from typical law might find out through specific, generic
features, that distinctive features for items summarized in the concept. These are special pro-
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an expression of the right normative generalizations that provide a new system quality is a
measure of the intellectual, «constructive» content. However, if you try to distribute custom
rules for specific legal institution, it would entail not a simple movement regulations, and in
most cases eliminate them as much as possible, and in accordance with general impoverish-
ment of content rights, his loss of qualities that are inherent in a developed legal system.

Based on the foregoing may conclude that the custom of the law, keeping all the features
of legal provisions covering specifying features that make it possible to distinguish them from
the main types of law. Thus, atypical rule of law — is required, formally defined, coherent, logi-
cally complete rules of elevated levels of generality that meet recognized in society as free-
dom, equality and justice, established or authorized and guaranteed by the state or other aut-
horized entity for the purpose of law-making subsidiary regulation of public relations and pro-
viding Unity and uniformity of the mechanism of regulation.

Key words: norm of law, atypical norm of law, regulation mechanism, specific signs
norms, cooperation typical and atypical norm of the law.

YK 340.1
A. 1. TOH4YAPYK,
acripaHm

KOMYHIKATUBHUIMA ACMEKT NPABOBOI NOBEAIHKU

JeprkaBa i CycIIbCTBO € (PyHIaMEHTAIbHUMH KaTErOpisiMU B JIFOICBKOMY OyTTi.
Bonu BucTynawoTh 00’ €KTUBOBAHUM BTLUICHHSAM COLaJIbHUX rapaHTiil, cTabiibHOC-
Ti croco0y KUTTs, HEOOXIAHUX UL JTIOAWHH 3HaHb. ColliallbHa CUCTEMA SIK JTHHA-
MIYHHH Ta CaMOJOCTATHIM MeXaHi3M 3a0e3Me4YeHHs] HeOOXiMHMX IHAMBIIOBI YMOB
JUIS KUTTS (QYHKI[IOHYE BIAMOBIZHO O €IMHUX CTIHKHX 3B’S3KiB MiX 0CO00K0 Ta
orouyrouuM ii cepenoBuiieM. Came cy0’ekT, TOOTO JFOMHA, € AKTUBHHUM, I1€BUM
€JIEMEHTOM IIi€1 CUCTEMH, 10 MPUBOAMTH 11 10 PYXy, CTUMYJIOE ii 32 JOMOMOTOI0
YHIBEpCaJIbHOrO Ha0Opy CHMBOJIB Ta 3HAKIB, 110 CKIAJAIOTh aJrOPUTM B3a€MOIIT
JIOAMHM Ta CYCHiNbCTBA. [HIIMMU cnoBamMH, 0c00a, CyCHIILCTBO Ta AEpiKaBa MAlOTh
PO3MOBIISATH OJJHIEI0 MOBOIO 1 TAKOIO MOBOIO € TIPABO.

CyuacHa HayKka, y TOMY YHMCIIi i IOpUCIIpyIeHLis, migHecna GeHomen ocoduc-
TOCTi Ha piBeHb HAMBUIIOI IIIHHOCTI CYCHiAbCTBA. Y MeaX ICUXOJIOTIUHUX, IIPABO-
BHUX 1 COLiaJIbHUX HAyK 3/iHCHIOIOTHCS PI3HOILUIAHOBI JOCIIPKEHHS JIIOMUHU B KOH-
TEKCTI 11 MiCIsl B CyCHITBCTBI, JIFOJWHU SIK 1HUBIa Ta JIOJHHY SIK Cy0’€KTa mpasa.
1 oueBuHO, O cepen pi3HOMAHITTS (HOpPM B3aEMOJIIi 0COOH Ta JepiKaBU HANHOIIb-
IIMA HAayKOBHH iHTEpec BUKIMKAE TPAaBOBa MOBENiHKA. AJDKE SKIIO PO3IISLAATH
IIPaBO SIK MOBY, TO ITOBEIiHKA — II€ IPOLEC CIUIKYBaHHS. | IS TOCATHEHHST HallBU-
LIUX PEe3yNbTaTiB TaKHid MPOIIEC MA€E BiIOBIATH BCTAHOBJICHUM CTaHaapTaM, OyTH
CHPUIHATIIMBUM JUIsL HOTO CTOPIH Ta BIAMOBIIHO 0 BCTAHOBICHUX HOPM.

CorlianbHe NMpU3HAYCHHs PABOBOI MOBEIIHKHU Ta ii QYHKIIT SK HAIIPSIMHU BIUIH-
BY Ha CYCIIJIbHI BIXHOCHHU O(QOPMHINCH y CaMOCTIHHMI HampsM TEOPETHKO-Tpa-
BOBOTO Mi3HaHHs Ha cTHKY 70—80-x pokiB XX cT. Po3nouaBmumce i3 nmparsiMu Buaat-
HUX npaBHUKiB B. KynpsBresa «[IpaBoBa noseninka: HopMa i matosoris» [1, c. 45]
ta B. OxcamutHoro «IIpaBomipHa roBezinka ocoom» [2, c. 7], HayKOBE OCMUCIICH-
Hs (heHOMEHY ITPaBOBOT MOBEIHKY 3AJTHIIAETHCS TIPIOPUTETHUM HATIPSIMOM JOCTI /-
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perties («genetic code»), which are typical only to this type of law or most vividly expressed
in it.

The article reveals and analyzes general and specific characteristics of typical and atypi-
cal law that made it possible to formulate a definition of custom law. It was found that the cus-
tom of the law while maintaining all the features of legal provisions covering specifying fea-
tures that make it possible to distinguish them from the main types of law. Established that for
custom law is largely mediated usual form of implementation, which is characterized by cer-
tain differences depending on the specific type of legal norms.

Custom legal rules, as opposed to regulatory and security standards are ancillary because
it does not contain specific rules of conduct. During the regulation of social relations such as
the law would connect to regulatory and security, forming with them a single regulator. this
kind of rules governing the behavior of subjects not psychophysical and relationship to other
rules attributing how to understand other provisions, the terms they contain, and what rules
should apply in certain cases. Custom rules do not directly regulate behavior, helping others
do the same standards through systematic relations. Existence of atypical due to specific rules
of law. In this regard, they have value in the regulation of social relations.

The list of species (specific) features custom of the law include the following:

Custom designed functional rule of law, on the one hand, the subsidiary ordering of social
relations, and the other — on software support Unity and uniformity of the mechanism of reg-
ulation (internal direction action). As a result, these legal provisions have the following spe-
cific (species) function — regulatory and integration. This kind of law has no direct regulatory
properties, and is involved in the legal ordering indirectly, forming in conjunction with
the main types of standards the only regulator that is unusual legal rules are vicarious regula-
tions.

However, the custom of the law simultaneously focused on integration and unification of
legal remedies regulation, which is another aspect of their functional nature. In addition, in
aggregate form should be noted that atypical legal norms reinforce normative properties of
objective law additional shades pulses; give it a compositional completeness, versatility, fle-
xibility and dynamism. This reflects the inner contradiction atypical nature of the law, which
is the last, on the one hand, is a direct result of specialization of legal norms in the mechanism
of regulation, and the other — functionally oriented in opposite processes.

Custom rule of law characterized by a high degree of generality, comparing with other
legal norms. In the specialist literature emphasizes that universality (normative) — an impor-
tant property law, which, Reflected in certain forms, acquires social value and can be equal to
the scale of freedom. The highest (maximum) level of normativity as a sign of unusual legal
norms comes down to this: a) the vagueness of the recipient; b) the prevalence of an indefi-
nite number of cases; c) focus on streamlining extremely wide (maximum) range, the spec-
trum of social relations; d) crosscutting range of actions that are in the abstract, the most con-
centrated form to the content of all other legal norms; e) their legal provisions are a logical
further development of a major rule of law. The first two aspects of this unusual features com-
mon to all the rules of law, and the other three — only to legal norms.

Custom rule of law implemented indirectly, through functional relationships with key
laws. In scientific sources on the subject expressed different considerations. In particular, sci-
entists argue that the implementation of the general statutes — is the implementation of these
precepts contained in the preamble laws articles that capture the general objectives and prin-
ciples of law and legal reality. The impact of law on public relations as a result of its general
precepts, principles and objectives can be considerable, but it lacks a legal specifics and has
more ideological, moral character.

Content-functional characteristics atypical of the law stipulate a special place in the struc-
ture of certain recent formal legal sources of law, especially legal act. Custom legal rules are



