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Kvasha O., Feschenko L. Legislative regulation of the treatment arms regime in
Ukraine in the light of support right to defend itself

The article substantiates that the right to self-defense as natural rights recognized and
enshrined in international instruments, based on the norms of the Constitution of Ukraine, as
well as regulated in the criminal and administrative legislation of Ukraine. The concept of
“self-defense” is broader than self-defense or extreme necessity. Self-protection against ille-
gal encroachments person has the right not only to exercise his or others lives, health, rights
and freedoms, but also the interests of society or the state. Ukraine has gained considerable
popularity terrorism and separatism, which threatens the territorial integrity, sovereignty and
the very existence of Ukraine as an independent state. The armed forces and the police have
never been able to fully protect these important public values. Citizens have the right to defend
its own interests of society and the state, if those interests threatened.

Ensuring the implementation of the citizens of Ukraine the right to self-defense in the cur-
rent conditions it is possible to solve the problem, provided the regulation of arms trafficking.
An analysis of the bills “About Firearms civil purposes”, “About civil arms and ammunition”
made by author. The author accents attention on the bills impropriety with the valid legisla-
tion (Criminal Code, the Code of Administrative Offences, Resolution of the Supreme Council
of Ukraine “About ownership of certain types of property”) in part of the definition of self-
defense and the age from which permitted to purchase weapons. Haste the adoption of this
important piece of legislation regulating the general principles of arms trafficking in Ukraine
is impractical. After all, the law has become an essential step in the development of civil soci-
ety, to put real meaning of constitutional provisions guarantee protection of life, health, rights
and freedoms of citizens, their property, be an important factor in ensuring public safety.

Key words: bill, firearm, self-defense, public safety, necessary defense, extreme necessity.

YOK 343.241
A. HEPCECSIH,
KaHOudam opUOUYHUX HayK

CNELUIANBbHA KOH®ICKALIA AKTUBIB | 3BAXUCT
MAWHOBUX NPAB NrPOMAJSIH TA IOPUAUYHUX OCIB

B cmammi asmop posensioae npasogi ma npoyecyanvui npodnemu 3acmy@ants cneyians-
HoI KoHicKayii akmugie sik H08020 015l YKpaitu 3axo0y KpUMIHATbHO-NPABOBO20 XAPAKMED).
HAL.

Aemop eusnauae, wo 6 YKpaiHcbKoMy KPUMIHANLHOMY 3AKOHOOABCMEI iCHYIOMb YUCTEHHI
NPo2anUHU, WO He 00380IAI0Mb NPAGOMIDHO 3ACMOCO8YBAMU CReYIaNbHy KOHIcKayilo 0oxo-
0i8 ma nepemeopeHo2o MalHa y pasi AKujo 60HU HAOYMi Ha POPMATLHO 3AKOHHUX NIOCMABAX.
Taxooic ymounenns ma demanizayii nompebye nepeiix 3104UuHis, 3a 6UUHeHHs KOMPUxX MOdIC-
JIUBOIO € 3ACMOCYBAHHSL CheylanbHOI KOHpIcKayii.

3pobneni ps0 meopemuynux i NPAKMUYHUX BUCHOBKIE W0OO 800CKOHALEHHS MEXAHIZMIB
cneyianbHol KOHpIcKkayii ma apewmy MaiHa y KPUMIHATbHOMY NPO6AOINCEHHL.

Knrwouosi cnosa: apewm maiina, Kongickayis, cneyianvHa Kougickayis, KpumiHanbHe
NPOBAOIICEHHS, KOPYNYIUHI 310YUHU, MATIHOBI AKMUBU.

Hepcecan A. C. CnenuanbHasi KOHPUCKALUA AKTHBOB U 3alUTAa HMYLIeCTBEHHBIX
NPaB rPakJaH M IPUIHYECKUX JIHIT
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B cmamve aemop paccmampusaem npagoswvle u npoyeccyaibHvle npooiembl 3aCMy8aHHs
cneyuanbHoll KOHGUCKayuu akmueos Kak H06020 0 YKpauHbl MepOnpusmus, yeoi08Ho-npa-
606020 xapaxmepa. Onpedensiemcs: COYyuanbHas U NPagosds NPUPOOd CReYUaIbHO KOHGU-
crayuu, ee yeu u 3a0ayi.

Asmop onpedensiem, umo 8 YKPAUHCKOM Y20JLO6HOM 3AKOHOOAMENbCMEe CYUeCmeyiont
MHO20UUCTIEHHbLE NPOOENbl, He NO360NAUIUE NPABOMEPHO NPUMEHANb CREYUATIbHYIO KOHPU-
cKayuio 00X0008 U Npeobpa308aHHO20 UMYWECMEA 8 Cyuae, ecli OHU NPUOBpemenvl Ha Gop-
MAbHO 3aKOHHBIX OCHO8aHUAX. Takoice ymounenus u demanusayuu mpeyem nepeyeHs npe-
cmynienul, 3a cosepuieHiie KOMOopPblX 603MONCHO NPUMEHEHUs. CNeYUdTbHOU KOHGUCKAYUU.

Coenan psid meopemuyeckux u NPAKMUUECKUX 6b160008 NO COBEPULEHCTNEOBAHUIO MeXa-
HU3MO8 CeyuanbHOU KOHQUCKAYUU U apecma umMyuwjecmea 8 y2oi08HOM Npou3eoocmee.

Knrouesvie cnosa: apecm umywecmea, KOHQUCKAyUs, Cneyuaibias KOHQUCKayus, yeo-
JIOBHOE NPOU3EOOCNEO, KOPPYNYUOHHbIE NPECMYNILEHUS, UMYUeCMEEeHHbIe AKMUBHL.

Nersesian A. Special confiscation of assets and the protection of property rights of
citizens and legal persons

In the article the author considers legal and procedural problems of application specific
asset forfeiture as a new event for Ukraine criminal law. The article determines the social and
legal nature of special confiscation, its purpose and objectives.

Keywords: seizure of property, confiscation, special confiscation, criminal proceedings,
corruption crimes, property assets.

Po3BUTOK eKOHOMIKM YKpaiHM HEMOXJIMBUI 0e3 IHBECTHIIH — iHO3EMHHX 1
HalllOHAJIbHKUX. 3 IHIIOrO OOKY, rapaHTyBaHHS MOTCHLIHHOMY iHBECTOPY HEMOPYIII-
HOCTI Ta 3aXHCTY IIpaBa BJIACHOCTI € BaYKJIMBOIO YMOBOIO MOJINIICHHS 1HBECTHIIIN-
Horo kimimary. Taki mpaBoBi rapaHTii MOXIIHMBI JIMIIE 32 YMOBH BH3HAHHS TOTO
(baxTty, 1m0 AepxaBa B 0co0i MPABOOXOPOHHHMX Ta KOHTPOJIOIOUHX OPraHiB 4acTo
3JI0BXKHMBA€E CBOIMH IMpaBaMK Ha OOMEXEHHS NpaBa MPUBATHOI BIACHOCTI (i3UYHUX
1 ropuanyHKX 0ci0. YacTo Taki BUNAJKU BYMHSAIOTHCS BHACIHIZOK 31HCHEHHS MPO-
LecyaJbHUX Aill Y paMKax KPHMIHAJIBHOTO IIPOBAJHKEHHSI.

AKTYanbHICTh JOCITIPKEHHS Mpo0ieM peaiizallii mpaBoBUX HOPM IIOAO CIIEIli-
anbHOT KOH(ICKAIlT BUKIIMKaHA I11e i TUM, 110 JUIs YKPATHCHKOI MPaBOBOT AIHCHOCTI
JAHUH 1HCTUTYT € a0COMIOTHO HOBHM — aJDKE BIH HE Ma€ HIUOTrO CIIJIBHOTO 3 KOH-
¢ickamiero MaitHa, ske mepenbadene y KK Yipaiuu sk PI3HOBUJ IIOKApaHHA i €, HA
JIyMKY aBTOPA, PYAUMCHTOM PafAHCHKO TOTAJITapHOI €MOXH. AKe, T030aBISTIOUN
ocoOy, HaBiTh BUHHY y BUMHEHHI 3JI0YHHY, yChOTO HAJEKHOTO i MaiiHa, JleprkaBa
caMa YMHUTH CBAaBULIA 3 TOYKH 30py IPHUPOAHOIO Mpara. Y I[bOMY aCIIeKTi CIeli-
ayrbHA KOH(IicKaIis OiIBII TOHKUH MPaBOBUH IHCTPYMEHT.

IMuranHsmu cremianbHOl KoH(IcKalii B YKpaiHChKiH Haylli 3aliMajuch
B. C. Baruprapeesa, C. f. Bypna, €. B. Kopnienko, €. C. Hazumxko, H. A. Op-
nosceka, O. C. TTupoxenko, B. 1. llumbantok, A. M. fAmeHko .

MeTor0 CTaTTi € JOCHIIIXKEHHS IPAaBOBOI IPUPOAU CIelianbHOI KOHpiCKaLil, mif-
cTaB ii 3aCTOCYBaHHS Ta 0COOIMBOCTE 3IIICHEHHS B CCHCI TapaHTyBaHHS JICPKaBOIO
1paBa MPUBATHOI BIACHOCTI.

Tax, 3rigHo 3i cT. 41 Konctutynii YkpaiHu koxeH Mae IpaBo BOJIOAITH, KOPUC-
TYBaTHUCA 1 PO3NOPSIKATHICS CBOEIO BIACHICTIO, Pe3yJIbTaTaMHU CBOET IHTEICKTYalb-
HO1, TBopuoi misutbHOCTI. HiXTO HEe MOXe OyTH MPOTHUIIPABHO M030aBJICHUI MpaBa



PO3AI/1 7 e [pobnemu KpuMiHanbHO20 pasa ma KpuMiHaibHO20 npoyecy 349

BiiacHocTi. [IpaBo npuBarHOi BiacHOCTI € HenopymHUM. KoHdickallis MaiiHa Moxe
OyTH 3aCTOCOBaHA BHUKIIOYHO 3a DIlIEHHSAM CyAy y BUIaJKax, 00Cs31 Ta MOPSIKY,
BCTAHOBJIEHHX 3aKOHOM!.

VYTiM, OKpiM KOHCTUTYI[IHHUX HOPM, YaCTHHOIO HAI[IOHAJIBLHOTO 3aKOHOJABCTBA
VYkpaiHu € Tako)X HOpMH MIKHApOJHHUX JJOTOBOPIB Ta YIol, 3rojia Ha 000B’I3KOBICTh
SKUX HaJaHa B YCTAHOBJICHOMY IMOpsaKy BepxoBHoro Pamoro Vikpainu. Tak,
Kongennist OOH mpotu kopymuii Bix 31.10.2003 p., siky parudikoBaHo i3 3asiBamMu
3akorom Ne 251-16 Big 18.10.2006 p. Bu3Hauae y 4. 1 ct. 31, 110 KOXKHA JieprKaBa-
YYaCHHMIIS BXHBA€E, MAKCUMAIILHOKO MipO, MOXIIMBOIO B paMKax Il BHYTPILIHBOT
IPaBOBOI CUCTEMH, TAKUX 33aXO0AiB, IKi MOXXYTbh OyTH HEOOXITHUMU JUIsl 3a0€3MeUeH-
Hi MOXIUBOI KOH(ickamii: a) JOXOAIB BiJ 3J0YHMHIB, IO BH3HAYCHI MLi€IO
KonBeHniiieto, ab0 MaiiHa, BapTICTh SKOTO BIAIMOBIJA€ BapTOCTI TaKHX JOXOIIB;
b) Maiina, oO6namHaHHS Ta IHIIMX 3aCO0IB, SIKI BUKOPHCTOBYBAIKCh ab0 MpH3HAaya-
JUCS A7 BUKOPHCTAHHS IMiJ Yac BYMHEHHsS 3JI0YMHIB, MO0 BU3HAYCHI IIi€I0
Kougenmieto. [Tynkramu 4, 5 cr. 31 KonBenuii nepenbaveHi BUIAIKU, KOJIH Taki
JIOXOJIM BiJ| 3JIOYMHIB OyJH MEPETBOPEHI, YaCTKOBO ab0 MOBHICTIO, B iHIIIE MAiHO,
3aXO0J1, 3a3HAYCHI B il CTATTi, 3aCTOCOBYIOTHCSI JI0 TAKOTO MalHa. SIKIIO Taki 10X0-
JU BiJ 3JI0YMHIB OyIH JNONy4eHi 0 MaifHa, IPUAOAHOTO i3 3aKOHHUX JDKEPEN, TO
KoH(icKarii, 6e3 mKoau s Oyb-TKUX OBHOBaXEHbB, IO CTOCYIOTHCS 3aMOPOXKY-
BaHHS 200 apemTy, MiJJiArae Ta yacTuHa MaliHa, siKa BiJIIOBIJIa€ OILiHEHIH BapTOCTI
JIONyYEHNX JJOXOMiB2.

KpuminanbHa KoHBeHIIiA po 60poThOy 3 kopynuieto (ETS 173) parudikoBana
i3 3asBoro 3akoHOM Ne 252-16 Bix 18.10.2006 p. Takox 3000B’s13y€ CTOPOHU BXKUBA-
TH 3aXOJiB y YaCTHHI crerianbHoi KoHpickamii. Tak, 4. 3 ct. 19 manoi KonseHirii
BKa3ye, 110 KO)KHAa CTOPOHA B)KUBATHME TaKUX 3aKOHOJABUMX Ta IHIIMX 3aXOMIiB, SKi
MOXYTb OyTH HEOOXiZHUMH sl 3a0e3leueHHs MOXIIMBOCTI KoH(QicKkauii 4u B
IHIOMHA croci0 BHJIYYEHHs 3aCO0IB BYMHEHHS KPUMIHAJIBHUX 3JIOYHHIB i JTOXOJIB,
OTpPUMAaHHX BiJ] KpUMIHAJIILHUX 3JI0YHHIB, BU3HAYCHUX 1i€t0 KOHBEHIIi€r0, 4n Bac-
HOCTI, BAapTicTh AKOI Bi/NOBi/ja€ TaKUM J0X0naMS.

Bigrak, MiXXHapOJIHO-IIPaBOBi akTH y cdepi MPOoTUAil KOpyIii HAONATal0Th Ha
TOMY, 11100 KOH(ICKAIIT MiIsArai JOXOIH BiJl KOPYIIIHHOTO 3I0YHHY, 3aCO0H HOT0
BUMHECHHS, a00 MaiiHO, €KBIBAJICGHTHE BapTOCTi MpEIMeTa IBOro 3JI0YuHy. Kpim
KOPYILIHHUX 3JI0YMHIB, ClielliaibHa KOH(ICKAIlis nependadaeTbes paoM MiXKHA-
POAHO-NIPABOBUX AKTIiB IOAO MPOTHUMIi (PiHAHCYBAHHIO TEPOPU3MY, HAPKOTOPIiBIi
TOMIO.

B. C. baruprapeeBa Bu3Ha4ae, 110 BiHOBJICHHS COIIaJIbHOI CHPABEIIMBOCTI,
SKOi TIParHyTh JOCATTH IIiJ] Yac 3aCTOCYBaHHS CHeliajbHOT KOH(QicKallii, Ha Hall
MOIJISIN, CJIiJi PO3LIHIOBATH SIK BAXKIIMBE 3aBIAHHS BXKHUTTS 3alMO0DKHUX 3aXOliB,
MOKJIMKaHUX CTPHUMYBATH 3JIOYMHHICTh. Take BIIHOBICHHS CIIPaBEUTMBOCTI 3AikcC-
HIOETBCSI CTOCOBHO SIK CYCIIJILCTBA B IIIJIOMY, TaK 1 I[O/I0 MOTEPIILIOTO 30KpeMa, YiM
BIJTHOBJIIOEThCS TMOPYIICHUH CTaH OE3MeKH 1 CHOoKOo coliymy. [Ipudomy BiTHOB-
JICHHsI Ma€ OyTH «IIPOMOPLIHHUMY K XapaKTepy i CTYIEHIO CyCIibHOT Hebe3mney-
HOCTI 3JI0YHHY, 0OCTaBUHaM HOTO 3MifiCHeHHs, TaK 1 0co0i 3J'IO‘II/IHII$[4. B ykpain-
CbKy TPaBOBY CHUCTEMY cIielfiasibHa KoHpickallis (GopmanbHO Oyina 3ampoBaKeHa
3akonoM Ykpainu «IIpo BHeceHHs 3MiH 10 KpuminanpHoro ta KpumiHaibHOrO
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MpOIIeCyaIbHOTO KOJICKCIB YKpaiHU CTOCOBHO BHKOHaHH: [Lnany il momo sibepa-
mizanii €sponeiicbkuM CoOI030M Bi30BOTO peXXUMy Ui YKpaiHu» Bifg 18 kBiTHA
2013 p. Ne 222-VIL

Came 1M 3akoHom Kpuminaneauii kogeke (KK) Vkpainu Oyno maomoBHEHO
crartsimu 96-1 «CrienianbHa koHpickatlis» Ta 96-2 «Bunaaku 3acTocyBaHHs CIeli-
aJpHO1 KOH(icKawii», 1o Oyino BBefeHO 10 po3ainy XIV «IHmii 3axoau KpuMiHaiIb-
HO-TIPABOBOTO XapakTepy», SKHH OTPHUMaB BiIIOBiAHY Ha3By 3a UM CaMHM
3axonoM. 3rofom, y 2014 ta 2015 pp., A0 BiATIOBIAHMX cTaTTeil GyN0 BHECEHO P
3MiH.

IIpote A. M. SmeHko BKa3ye, 10 crieniajgbHa KoH]icKalis MaiiHa, He3BaXaroun
Ha il Tak 3BaHy HOBU3HY, Be JaBHO Oyna mepenbauena y KK Vkpainu, ane He B
3aranpHiil yactuHi, a B #ioro OcobnuBii yacTuHi. [Ipo e CBIMYUTH aHANi3 HU3KH
cankuii crareit OcobnuBoi yactun KK Vkpainu, 30xpema, 4. 2 ct. 203-1,4. 1,213
cT. 203-2, 4. 3 ct. 395, u. 2 cr. 306 KK VYkpainu. Kpim toro, npo ii ocobnusy mpa-
BOBY IPHPOIY MOXKHA OyJ0 3pOOUTH BHCHOBOK i 31 3MiCTy MOJIOXKEHb 4. 2 cT. 201,
crareii 209, 368, 368-2 KK Ykpainu, caHKIIi1 SKHX BCTAHOBJIKOIOTh 000B’ 30K 3aCTO-
CyBaHHS cremniajdbHOi KOH(ICKaIli sIK OKPeMOro 3axojy KPHMiHAJIbHO-IIPABOBOIO
XapakTepy Nopsj i3 koHdicKalico MaiiHa K BUIy KPUMiHAILHOTO IIOKapaHHsO.

C. 5. bypna, aHamizylouu 3aBIaHHs CrHelianbHOl KoHpickalii, TOBOPUTH Mpo ii
HEOJHOPIIHICTh, aJKe BOHA (pakTHUHO OpMYETHCS 3 ABOX BUJIB: TEPIIUIl — 3axij
Gesneku, Apyruil — KoMreHcanii i pectuTywii’. 3a 3mictom crareii 96-1, 96-2 KK
crelianbHa KoH(icKallis — IPUMycoBe 0e30IUIaTHE BUUTyUEHHsI 32 PIIICHHAM CYIY Y
BJIACHICTH JIepKaBH IPOIIEH, IHHOCTEH, Y TOMY YHCIIi KOIITIB, IO 3HAXOIATHCS Ha
0aHKIBCHKHX paxyHKax 4d Ha 30epiranHi y 6ankax a0o iHIIMX (iHAHCOBUX yCTaHO-
BaX, IHILIOrO MaiiHa, BKJIFOYAIOUM MallHO TPETiX 0Ci0, y BUMA/IKaX, BUBHAYCHUX LIUM
Koznexcom, 3a BUMHEHHS 37104HMHY, TiependadeHoro crartamu 146-150-1, 152, e mir
3HATH MPO X HE3aKOHHE BUKOPUCTAHHSI.

VY pasi gkio Taki rpoii, MiHHOCTI Ta iHIIe MaitHo, OyJIH MOBHICTIO 00 YacTKO-
BO MEPETBOPEHI B iHIIE MaiHO, creliajbHid KoH}icKamlii miansrae moBHICTIO abo
YaCTKOBO MEPETBOPEHE MaiHO. SIKIO KOH(icKallis Tpolei, iIHHOCTeH Ta iHIIoro
MaifHa, 3a3Ha4eHHX y M. | YacTHHH Mepuioi i€l cTarTi, HA MOMEHT MPUIHATTS
CYZIOM pIIlICHHS PO CHeiaNnbHy KOH(ICKAIiI0 HEMOXIIMBA BHACIIIOK 1X BUKOpHC-
TaHHs 200 HEMOXKJIMBOCTI BHJIUICHHS 3 HaOyTOTO 3aKOHHHMM IIUIIXOM MaiHa, abo
BIAYY>KEHHS, a00 3 IHIIMUX NPUYKH, CyI BUHOCHUTh PIllIEHHS NPO KOH(]icKalilo Irpo-
IIOBOT CyMH, IO BiJIIIOBiIa€ BApTOCTi TAKOTO MaifHa.

CrieriianipHa KOH(QICKallis 3aCTOCOBYEThCS TAKOXK Y pasi, KoJKu 0co0a He Miisarae
KpPUMiHAIBHIN BiJOBIAAIBHOCTI Y 3B 3Ky 3 HEJOCSTHEHHSAM BiKY, 3 SKOTO MOXE
HacTaBaTy KpUMiHaJIbHA BIAMOBIANBHICTh, 800 HEOCYIHICTIO, 200 3BUIBHAETHCS BiJ
KPUMiHaJbHOI BIANOBITaNbHOCTI YU TMOKapaHHsS 3 IiJICTaB, MepenOadyeHuX UM
KomekcoM, KpiM 3BUIBHEHHS BiJi KpUMiHAJIBHOI BIAMOBINANBHOCTI y 3B’S3KY i3
3aKiHYEHHAM CTPOKiB JaBHOCTIS.

Biarak, 3aCTOCYBaHHs TAaKOro 3aXoqy KPHMiHATBHO-TIPABOBOTO XapakTepy, K
crieniajbHa KOH}icKalis 10 0coOW, BUHHOT Y 3IBAITYBaHHI UM MiMiHi JUTHHH, HE
TIJIBKH BCTYIA€E y MIPOTHPIYYS 31 3MICTOM Ta MPABOBOIO MPHUPOIOI0 TAKOTO 3aXOY, a
H 3HAUYHO PO3IIMPIOE MIKHAPOJHO-NPABOBI HOPMH, SKi BPEryJIbOBYIOTh JaHUUN
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iHCTUTYT. CIIijl TAKOXK 3ayBaXKUTH, 110 HEOE3MEUHICTh TAKOT PO3IIUPEHO] IMIIEMEH-
Talii Mi>XHAPOJHO-TIPABOBUX HOPM TIOJIATAE III€ i Y TOMY, 1[0 B YMOBaxX TOTalbHOI
KOPYIIIHOCTI OpraHiB KpUMiHAIBHOI IOCTULII YKpaiHu Oynb-SKHH 1HCTPYMEHT
JIEPKaBHOTO MIPUMYCY MOXe OyTH BUKOPHCTAHO JJIsl TUCKY Ha Oi3HecC.

H. A. OprnoBchka 3a3Hauae, IO CrelialibHa KOH(QIcKallis — 11e MPUMYCOBHN
3axiJ KpUMiHaJIbHO-IIPAaBOBOIO BIUIUBY, BIIMIHHUI BiJ] IIOKapaHHs; BOHA HE € Ipa-
BOOOMEKECHHSIM 1 HE MOKe HUM OyTH, TOMY IOTpeOye MeperisiLy Mepeltik mpeamMe-
TiB, II0 HA CHOTOMHI MiUIATAIOTh CHeLialbHId KOH}ICKaIlii; y 1bOMY pO3yMiHHI
nonoxeHHs KK Ykpainu BuMararoth y3rojpkeHHs 3 BinoBiaHUME npunucamu LK
Vipaiau®. MycuMo 3BepHYTH yBary TaKOK HA PO3IIMPEHHS MUTaHb, IO HOTPedy-
IOTh Y3TO/DKEHHS 3 HOPMaMH LUBLTBHOTO YH TOCHONAPCHKOTO Tpasa. Tak, 3rigHo 3
4. 4 ct. 96-2 11K Vkpainu creriaibHa KoH}icKallis He MOKe OyTH 3aCTOCOBaHA JI0
MaiiHa, sike mepelyBae y BIAacHOCTI JoOpocoBicHoro HaOyBaua. ITpore y pamkax
KPUMIHAJIBHOTO MPOBA/XKEHHS BiICYTHBOIO € MPOIeypa BU3HAYECHHS 0CO0H 100po-
coBicHUM HaOyBayeM. Tak, BianosigHo a0 cT. 388 IIK Vkpainu Ta 1. 9 IToctaHOBH
ITnenymy Buioro crierianizoBaHoro cyay YKpaiHu 3 po3rnisay HUBUIBHHUX 1 KPUMi-
HanpHUX cnpaB Bix 07.02.2014 p. Ne 5 «IIpo cymoBy mpakTHKy B CIIpaBax Ipo
3axXHCT MpaBa BIACHOCTI Ta IHIIMX PEYOBUX IPaBy» BOJIOJIHHA € JIOOPOCOBICHHUM,
SIKIO 0co0a TIPH 3aBOJIONIHHI Yy)KUM MaifHOM He 3Hasa i He MOIJIa 3HaTH IpO BiJ-
CYTHICTH y Hel mijicTaB s HaOyTTS mpaBa BiacHOCTI. Y 1. 24 BuIe3rajgaHol
ITocTanoBM 3a3Ha4YeHO, IO ITiJ] Yac PO3MISAAY IMO30BY PO BUTPeOyBaHHS MaiiHa Bif-
noBifgay 3rigHo 3i ct. 388 LIK Mae mpaBo 3amepeduT MpoTH 1Mo30By PO BUTPEOy-
BaHHs MaiiHa 3 HOro BOJIOMIHHS IUISIXOM MOJAHHS J0Ka3iB BiILIATHOTO MPHIOAHHS
HHUM I[LOTO MaifHa B 0cOOH, sSiKa HE MaJia MpaBa HOTro Bi4yKyBaTH, MPO IO BiH HE
3HaB 1 He Mir 3HaTH (I00pocoBicHUI HalOyBau). Y TakoMy pasi mpes siBICHHS 3ycC-
TPIYHOTO [1030BY IIPO BU3HAHHS JOOPOCOBICHUM HaOyBaueM HEe BUMAraeThCs i, KpiM
TOTO, HE € HAJIKHUM cI1ocoboM cynoBoro 3axucty (ct. 16 LIK), ockinbku godpoco-
BICHICTh HAOYTTsI — II¢ HE MPEIMET MO30BY, a OfHA 3 0OCTaBHH, II0 MA€ 3HAYCHHS
JUIS CTIpaBH Ta HiyIArae QOKA3yBAaHHIO 32 MO30BOM Tpo BUTpeOyBaHHs Maitmal0.
Bigrak, HaBiTh Y IIMBIIBHOMY IpOILEC] TUTaHHA JOOPOCOBICHOIO HabyBaua € JIMIIIEe
OJIHI€IO 3 0OCTAaBHUH, LIO Mi/IATAl0Th JJOKAa3yBaHHIO MPH PO3MIISIL TI030BY PO BUTpPE-
OyBaHHs MaiiHa. ToMy HE3pO3yMiJIo, KOTO 3a 3MiCTOM CT. 96-2 BBaXkaTu 100pOCOBic-
HUM HaOyBa4eM.

Takosx, 4uCIIeHH] IPO6IEeMH IOTEHLIHO MOXKYTh BUHUKHYTH Ha Ii/ICTaBi 3aCTO-
CYBaHHS apellTy MaiiHa, SIKUi y BHIIe3a3HaYeHHX MIXKHAPOJAHUX HOPMAaTHBHO-TIPa-
BOBHUX aKTaX 3aBX/H 3TadyeThCs OPSI 31 CHEIiadbHOK KOH(ICKAIIE, OCKIIBKH €
HEBI/I’EMHOIO CKJIaJJOBOIO BUKOHAHHS BIJMIOBIIHUX MPOLIECYaIbHUX METH 1 3aBJIaHb.
Tak, yactunamu 1, 2 ct. 170 KpuminaneHoro mnporecyanbHOro Kojuekcy (nami —
KIIK) VkpaiHu BCTaHOBJIEHO, IO apelliToM MaifHa € TUMYacoBe, 10 CKacyBaHHS Y
BCTaHOBJIEHOMY 1M Konekcom mopsijiky, mo30aBieHHs 3a YXBaJIOK CIIIUOTO Cy/Ii
abo cyny mpaBa Ha BiI4YYKCHH:, PO3MOPSIKEHHS Ta/ab0 KOPHUCTYBaHHS MAiHOM,
IIOJI0 SIKOTO ICHYIOTh JJOCTAaTHI MiICTaBH BBAXKATH, 110 BOHO € MPEJIMETOM, 3aC000M
YW 3HAPSISIM BYMHEHHS 3JI0YHHY, JOKAa30M 3JI0YUHY, HAOyTe 3I0YMHHUM IUITXOM,
JIOXOZIOM BiJl BUMHEHOTO 3JIOYMHY, OTPUMAHE 32 PaXyHOK JOXOIIB Bifl BUNHEHOTO
31I04MHY 200 MOXe OyTH KOH(ICKOBaHE Y ITiJJ03PIOBAHOI0, OOBHHYBAYE€HOTO, 3aCYy/I-
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JKEHOTO Y1 IOPUIMYHOT 0cO0H, 10 SKOT MOXKe OyTH 3aCTOCOBAHO 3aXOH KPUMIHAIIb-
HO-IIPaBOBOTO XapakKTepy, a00 MOXKe MiJuIraTu creniaibHii KoH(ickalii moao Tpe-
TiX 0ci0, IOpUIUYHOT 0coOU abo Ui 3a0e3NeUeHHs [MBLTEHOTO MO30BY. ApemT
MaifHa CKaCOBYETBCS y BCTAHOBJIEHOMY IUM KomekcoM mopsKy.

3aBIaHHSAM apelTy MaiiHa € 3ano0iraHHs MOMKJIMBOCTI MOTO NPHUXOBYBaHHS,
MOMIKO/KEHHS, ICYBAHHSI, 3HUIIICHHS, IEPETBOPCHHSI, BIUyXeHHs. MeTOI0 apemTy
MaifHa € 3a0e3MedeHHs] KPIMiHAJIBHOTO MPOBAJKEHHS, 3a0€3MeUeHHs [UBLUILHOTO
M030BY Y KPUMiHAIBHOMY TPOBAKCHHI, 3a0e3meueHHs KoHpickaiii abo cremiaib-
HOi KoH(]icKalii. ApermToBaHUM MOXKe OyTH MaifHO, IKUM BOJIOZI€, KOPUCTYEThCS YU
PO3MOPSIIKAETHCS TiIO3PIOBAHU, OOBHHYBA4YCHHM, 3aCYDKCHUH, TpeTi 0coOH,
IOpHIMYHA 0c00a, J0 SIKOT MOKe OYTH 3aCTOCOBAHO 3aXOAU KPUMIHAIBbHO-TIPABOBO-
IO XapakTepy 3a pilllCHHSIM, YXBAJIOK Cyy, CIIT40TO CY/IIi.

3riiHO 13 3aKOHOM TPETi 0COOH, MAHO SIKMX MOXKe OyTH apeliToBaHO, — 0COOH,
SKi OTPUMAJIN YU IPUAOAIH y MiI03pI0BaHOI, 0OBUHYBAUEHOI UM 3aCyIXKEHOI 0CO0U
MaifHO 0e30IU1aTHO 200 B 0OOMIH Ha Cymy, 3HAYHO HYDKYY PUHKOBOI BapTOCTi, 200
3HAJM Y4 TIOBUHHI OyJIM 3HATH, II0 META TaKol Mepeiadi — OTPUMAHHS JTOXOIY Bij
MaifHa, 3100yTOro BHACIIZIOK BYMHEHHS 3JI0YMHY, IPUXOBYBaHHS 3JIOYMHY Ta/a0o
YHUKHEHHS KoH(ickauii. Buie3a3zHadeHi BiIoMOCTi 1I0JJ0 TPETbOI 0COOU MOBUHHI
6yTH BCTAHOBJICHI B CyJI0BOMY NOPSIIKY HA HiICTaBi JOCTATHOCTI Joka3inll,

TakuM 4MHOM, apelIT MaitHa K HeoOXi[Ha MepeayMoBa CIeliaibHOT KoH]icka-
i1 Ta pi3HOBU/I 3aM1001KHOTO 3aX0Ay Y KPUMIHAJILHOMY CYIOYMHCTBI CIIPSIMOBaHUMN
HacaMIiepes Ha 3a0e3eYeHHs] MaifHOBOI «CTaJIOCTi» W00 MaifHa, sike OyIo mpen-
METOM, 3aCO00M UM 3HAPSASIM 3JI0YMHY, TOXOAOM BiJl HHOTO YH IEPETBOPECHHM
MaitHOM, HaOyTO 3JI0YMHHHUM LUIAXOM a00 € JOKa30M BUMHEHHS 3JI0YHHY.

IIpote 3a unaauM KIIK VYkpainu (akTHYHO apeiT MOXKHA HAKJIACTH Ha Oy/b-
SKe MaHO, OCKUJIbKY HEAOOPOCOBICHICTh BOJIOAIHHS JaHUM MaliHOM (h)aKTUYHO HE €
MIPEAMETOM JIOKa3yBaHHS MPU PO3MIAL KIOMOTaHHS PO apemrt MaitHa. Tak, mpo-
KypOpOM Ta/abo CIiJ4uM y KJIOMOTaHHI PO apelIT MaiHa MaloTh OyTH BKa3aHi, Bifl-
noBigHO Jo 1. 1 4. 2 ct. 171 KIIK, migcraBu i MeTy BiANOBIAHO /10 MONOXKEHB CT. 170
poro Kozekcy Ta BinnosigHe o0IpyHTyBaHHS HEOOXIAHOCTI apeluTy MaifHa. BTim,
3rigHo 3 4. 1 ct. 171 KIIK kiomotaHHs Ipo aperiT MailHa po3mISIaeTbCs CIiTIHM
CYIZICt0, CYJIOM HE Ti3HiIle IBOX JHIB 3 JHS HOT0 HAJAXOMKEHHS JI0 CYIY, 32 Y4aCTIO
CJIiTI0Tr0 Ta/abo MPOKYpOpa, IMUBIIBHOTO MMO3MBAYa, SKIIO KJIOMOTAHHS MOAaHO HUM,
Mi103pIOBAHOT0, 0OBUHYBAa4YEHOTO, IHIIIOTO BIACHUKA MaifHa, i 32 HASBHOCTI — TAKOXK
3aXHMCHHKA, 3aKOHHOTO TPEICTaBHUKA, TIPEJICTABHAKA IOPUANTHOI OCOOH, MIOJ0 SKOT
3MIHCHIOEThCS TIPOBaKEHHs. HenpuOyTTs 1ux 0ci0 y CymoBe 3acifiaHHs HE Tepe-
WIKOJDKAE PO3MIALy KitonoTanHs |2, TakuM 4MHOM, YHACIIIOK MaHiIy/II0BaHHA (ak-
TaMH Ta 00CTaBHMHAMH, & TAKOXK HECBOEYACHHM ITOBIOMIICHHSIM BIIaCHUKA MaiHa,
MOKHa (paKTHYHO 1M030aBUTH HOTO MpaBa Ha 3aXHCT.

TakuM YUHOM, JIJTsI HAJIE)KHOTO 3a0e3MeUeHHsT MAHHOBUX TIPaB 0COOH MPH 3aCTO-
CyBaHHI 110710 Hel cneniaibHOT KoH]icKarii cimif:

— YAOCKOHAIUTH TEPENiK KpUMiHAIBHUX MPABOMOPYIICHbD, Y BUMIAKy BANHCHHSI
SIKHX CJTiJ] 3aCTOCOBYBATH CIHeLiaIbHY KOH(ICKAIIiIo;

— YIOCKOHAJIUTH MPOILEAYpY CHelianbHOl KOH(QICKalii Ta BH3HAYUTH, SKHM
YHHOM Ma€ OyTH JTOBEZCHA JOOPOCOBICHICTh HAOYTTS NpaBa Ha MaifHO;
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— 00OMEXHTH CTPOK apelITy MaifHa y KpUMiHaJIbHOMY IPOBaJKeHHI. BunaeTbes
ONTUMAJILHUM CTPOK, aHAJIOT1YHIH OOMEXEHHSIMHU MPU 3aCTOCYBaHHI 3alI001>KHOTO
3axony — 60 IHIB i3 MOXKJIMBICTIO MOAANBIIOTO MPOIOBXKeHHs. Lle HagacTh 3Mory
0OMEKUTH MOXKITUBICTD OPTaHiB JOCYIOBOTO PO3CIIiIyBaHHS Ta MPOKYPATYPH 3710B-
JKMBATU CBOIM IPABOM Ha apellT MaiHa.
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Nersesian A. Special confiscation of assets and the protection of property rights of
citizens and legal persons

In the article the author considers legal and procedural problems of application specific
asset forfeiture as a new event for Ukraine criminal law. The article determines the social and
legal nature of special confiscation, its purpose and objectives.

From the analysis of international legal acts author makes a number of conclusions about
the content of measures, which include special confiscation and seizure of proceeds from
crime and other property if it can be equivalent to compensation for crime damage.

The author defines that the Ukrainian criminal legislation there are numerous gaps that
do not allow the legitimate use of proceeds and special property converted if they acquired in
formal legal grounds. Also in need of clarification and detailed list of offenses for which it is
possible to use a special confiscation.

Also, the author makes an analysis grounded seizure in criminal proceedings as an inte-
gral part of special confiscation.

The author made a number of theoretical and practical conclusions on improving mech-
anisms for special confiscation and seizure in criminal proceedings.
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1t is proposed to improve the list of criminal offenses in the case of which should be appli-
ed special confiscation. The author also proposes to improve the procedure of the special con-
fiscation and define how should be brought bona fide acquisition of the right to property.
Confirmed the feasibility of limiting the term of arrest of property in criminal proceedings 60
days with the possibility of extension.

YOK 343.23:004.056
A. B. JIAHOIHA,
KaHOudam topUOUYHUX HayK

IHOOPMALINHA BE3MNEKA AK OB’E€EKT 3JIOYMNHY

Cmammio npucesueno npobiemi 6U3HaA4eHHs NOHMMs iHopmayitinoi Oesnexku K 00 ex-
ma 3nouuny. /s po3e sazanns yici npobiemu uUHAYEHO NOHAMMs 06 €Kma 310Uy, iHpop-
MayitiHoi be3neku ma iHghopmayitinoi be3neku sk 06 ’€KMa KPUMIHATbHO-NPABOBO20 3AXUCIY.
3pobreno sucnosok, wo inghopmayitina besnexa sk 00 €Km 3M0YUHHO20 NOCALAHHA — Ye 8pe-
2YIbOBAHUTL HOPMAMU NPABA NOPSIOOK CYCNIIbHUX 6IOHOCUH Y YacmuHi peanizayii ingpopma-
yitiHoi nompebu izuuHUX Mma PUOUYHUX OCID, CYCNITLCMEA, 0ePAHCABU, NPOMU SKOI CHPAMO-
6ane cycninbHo Hebe3neune Oianns. 3anpononosano Hogy peoaxyiio u. 1 cm. 1 KK Vkpainu.

Knrwouosi crosa: inopmayiiina b6esnexa, KpUMIHAIbHO-NPABOBA OXOPOHA, 06 €KM 3104~
HY, iHopmayitina nompeba, NOPsOOK CYCNITbHUX 8IOHOCUH.

Jlanouna A. B. UndopmannonHas 6e30MaCHOCTb KaK 00beKT NMpecTyNJIeHHst

Cmambws noceswena npobieme onpeoeienust NOHAMUsL UHGOPMAYUOHHOU 6e30nacHOCmU
Kax obvekma npecmynnenus. /s pewieHus 0aHHoU npobiemvl onpedeieHbl NOHAMUs 00beK-
ma npecmynienus, UHGHOPMAyUoHHOU 6e30NACHOCIU U UHPOPMAYUOHHOU DE30NACHOCIU KAK
obvexma y2on08H0-npagosoll 3auwiumsel. COelan 6bl600 0 MOM, Ymo uHGopmayuoHHas oes-
OnacHocmb Kak 00beKm Npecmynno2o NOCSA2amensCmea — Mo ype2yiupoeanHvlil HOpMamu
npasa nopsooK 00U ecmeeHHbIX OMHOUWEHUT 8 YACTU Peanru3ayuy UHPOPMAyYUoOHHOU nompeo-
HOCmU  Qu3UUecKUX U 1OpUOUYecKUx Juy, oodwecmea, 20Cy0apcmed, NPOMUE KOMopo2o
nanpasneno obwecmsenno onachoe Oesanue. Ilpeonoscena nosas pedakyus 4. 1 cm. 1 VK
Vrpaunu.

Kntouesvle cnosa: ungopmayuonnas 6e30nacHOCMb, Y20108HO-NPABOBAs OXPAHA,
06veKm npecmynienus, UHGHOPMAYUOHHAS NOMPEOHOCMb, NOPAIOK 00UWECMEEHHbIX OMHOUe-
HuUl.

Landina A. Information security as an object of crime

The article deals with the definition of information security as an object of crime. The cor-
rect determination of the object of each specific offence helps to accurately establish the ele-
ments of a crime, and the place of this crime in the Special part of the criminal code, to cla-
rify the character of the crime, the danger he poses to society, the right qualifications and
disassociation from other offences and unlawful acts, because of its features and inherent qua-
lities allow to disclose socio-legal content of an act and its legal attributes. To solve this pro-
blem the author defines the notion of object of a crime and of information security in the theo-
ry of criminal law. Also, the proposed new wording of part 1 of article 1 of the Criminal Code.

Key words: information security, criminal legal protection, the object of the crime, the
need for information, order of public relations.



