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the needs of modern business turnover. They were the embodiment of the principles of unifi-
cation of the «lex mercatoria» — trafficking laws, consisting in the trading practice.

Important sources of lex mercatoria, except PECL is UN Convention on Contracts for the
International Sale of Goods 1980, Principles of International Commercial Contracts
(Principles UNIDROIT) (1994, and their new edition 2010), which not only taken into
account, but served as the main legal basis in the development of PECL.

Given the status PECL and its role and impact on the regulation of contractual relations
in the EU, and the ultimate goal of such regulation in the form of establishing a European
Civil Code, as well as the situation in Ukraine and its intention to join in the future of the EU,
when apparently a civil code already perhaps will act as a supranational regulation and will
be mandatory for use in the states — members of the EU, it appears that at this stage for
Ukraine would be more appropriate oriented at improving the legal regulation of contractual
relations not PECL , and the UNIDROIT Principles.

Analysis of the implementation of civil law in Ukraine the general principles of contract
law, the UNIDROIT Principles indicates that the Civil Code of Ukraine adopted in 2003 def-
initely developed taking into account the general principles of European contract law and, in
general, they respond. It appears that the main differences between them are not even in the
presence of some specific gaps or regulation in some nuances, but in the direction and spirit
of these documents. The nature of the most fundamental difference in the regulation of con-
tractual relations in the Ukrainian and European legislation is that the latter is more based
on the principles of freedom and confidence than on the needs of control over the activities of
participants of civil turnover.

Keywords: contract law, the UNIDROIT Principles.
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00KMOp OPUOUYHUX HayK

MOHATTA TA KPUTEPII CNY>XKBOBOI'O TBOPY,
CTBOPEHOIO Y 3B’A3KY 3 BUKOHAHHAM TPYOOBOIO AOrOBOPY

Y emammi ananizylomocs nowsmms ciysc606020 meopy ma Kpumepii ciysuc6068020
meopy, 6CMAHOBIEHI 3AKOHOOABCMEOM Md 3ANPONOHOBAHI Y HAYKOGIU Jimepamypi.
Posensoaemvca nioxio, cgpopmosanuil y cyoositi npakmuyi Ykpainu, 0o oyinku 00Kazis, aKi
niomeepoHCyIomsb 8iONOBIOHICMb Pe3yibmanty IHMEIeKmyaibHoOl OISIbHOCH O3HAKAM CILyAHC-
006020. Ha niocmasi KomniekcHo2o 00CaioxiceH s 3aKOH00A8CMEd, HAYKO8Oi Timepamypu ma
€Y0080i NPAKMUKU 3POONIEHO BUCHOBOK, WO CIYHCOOBUM MBOPOM MOJICHA 88ANCAMU MEID,
CMBOpeHUll y NopsoKy UKOHAHHS NPAYIEHUKOM C80IX mpyoosux 0006 s3Kie, sKi nepedbaua-
10Mb OMPUMAHHA PE3YIbIMAmy IHMen1eKmyanbhoi OisIbHOCII 8 PaAMKAX GUKOHAHHSA OOKYMeH-
MANLHO 3aKPINAEHO20 CYHCOOB020 3A80AHHSA, OOPYHEHO20 UOMY 6 MEeNHCAX BCMAHOBNEHOT Oisl
Hb020 MPYO080T PYHKY.

Knrwwuosi cnosa: ciyscoosuti meip, mpyoosuii 00208ip, ciyxic608i 0608 s3Ku, clyxicboge
3a60aHH5A, NOCAO08A IHCIMPYKYIS.

Buwinogeykan C. B. IlonsiTHe M KPUTEPUU CTyKeGHOTO MPOU3BEIEHHUS, CO3IAHHOIO
B CBSI3H C MCIIOJHEHHEM TPYIOBOI0 0r0OBOpa

B cmamve ananuzupyiomes nonamue ciyscedno20 npouzseoeHus u Kpumepuu CytceoHo-
20 npousgedenusl, YCMaHo8IeHHble 3AKOHOOAMENbCMEOM U NPEOTIONCCHHBLE 8 HAVYHOU Ume-
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pamype. Paccmampusaromesi nooxoowl, cgpopmuposannvie 6 cyoebHoll npakmuke Ykpaunsl, K
oyeHKe 0OKA3amenbCms, NOOMEePHCOAIOWUX COOMBENCMEUe Pe3yIbmama UHMeLIeKmyan-
HOU 0esIMenbHOCIU NPUSHAKAM CIYoceOH020. Ha OCHOBaHUU KOMNIEKCHO20 UCCIe008aHU.
3aKOHOOAMeNbCmed, HAyYHoU JUMepamypul U Cy0ebHOl NPaKmuKu cOelaH 6bl600, Ymo Ciy-
JHCCOHBIM NPOUZEEOCHUEM MOJNCHO CUUMAMDb NPOU3EedeHUe, CO30AHHOE 8 NOPSOKe UCHONHEHUS
PAGOMHUKOM C80UX MPYOOBLIX 003aHHOCMEL, NPedyCMAMPUBAIOWUX NOTLYYEHUe Pe3VIbma-
ma UHMeNNeKnMyaIbHOl 0esimeNbHOCMU 8 PAMKAX UCHOTHEHUSI OOKYMEHMANbHO 3AKPEeneHHO-
20 CIYIICEOHO20 3A0aHUS, NOPYHEHHO20 eMYy 6 NPedelax YCMAHOGIEHHOU Ol He20 MmpYOosol

Gynxyuu.
Knrouesvie cnosa: cuyscebrnoe npoussedenue, mpyoogoi 002080p, CrydiceOHble 00s3aH-

Hocmu, CleDIC€6H0€ 3a()aHue, dondICHOCMHAs UHCMPYKYUAL.

Vyshnovetska S. V. Concept and Criteria of the Official Work Created in the Result
of Labour Agreement Execution

In the article an author analyzes the definition of official work and its criteria determined
by legislation and proposed in scientific literature. The author researches an approach formed
in judicial practice of Ukraine on assessment of evidences confirming the compliance of intel-
lectual activity result to the official one's attributes, namely. Based on the complex research of
legislation, scientific literature and judicial practice it is concluded that official work could
be considered as a work created in the process of execution of work duties by the employee
that foresee creation of the intellectual activity result within execution of the official task con-
solidated in documental way and entrusted to the employee within his/her work function.

Key words: official work, labour agreement, official duties, official task, official
instruction.

OcCTaHHIM YacoM HaMiTWIACh YCTalleHa TEHJCHIlis J0 3POCTaHHS KiIBKOCTI
CTBOPCHHX Y PaMKaX TPYIOBHX BiZTHOCHH pe3yJIbTaTiB 1HTeJ‘I€KTyaJ'ILHOl JUSUTBHOCTI.
Sk BiI3HAYAIOTP CIEI[IaIiCTH, 38 CTATUCTUKOIO OLITbINE MOJOBHHU BCIX OXOPOHIOBA-
HUX pe3YJbTaTiB iHTEIEKTYaIbHOI BIIACHOCTI CTBOPIOETHCS HAaMAaHUMU TpAIliBHU-
kamu!l. Cnyx60Buii TBip y cwily crnerugiky BUHMKHEHHS 3aliMae 0coOIuBeE Miclie
cepell 00’€KTiB aBTOPCHKOIO IpaBa. BiH CTBOpIOETbCA Yy Ipolieci BUKOHAHHS
000B’s13KiB, BU3HAYEHHUX TPYJOBUM JOroBOpoM. [lommpeHHs 00’ €KTiB aBTOPCHKOTO
1paBa, [0 CTBOPIOIOTHCS 3 BUKOPHCTAHHSIM CYKYITHOCTI MpodeciiiHuX, opraHi3a-
IIHHKUX, HAyKOBHX, MarepiajJbHUX 1 (DIHAHCOBHX PECYPCIB IOPHIUYHOI 0COOH,
HOPOPKYE HeMalo MpoOneMHHX nuTaHb. CydacHUH PHHOK MyNBTHMEIIMHUX 1
iH(opMaIifHIX MPOXYKTIB BIIKPHUBA€E HOBI aCIEKTH BKAa3aHOI TEMATHKH.

AKTYaNbHICTh 1 MPaKTUYHA 3HAYUMICTh JOCIIKEHB Y il cepi BU3HAYAETHCS
CKJIaJTHOK0 MIXKTaTy3€BOK KOHCTPYKIIEK MOHSTTS CIY)XOOBOTO HAayKOBOTO TBOPY,
pi3HMMH MO3UIISIMU ILIO0 IPaBOBOI NPHUPOIU 1 O3HAK CIy>KOOBOTO HAayKOBOTO
TBOPY, BIICYTHICTIO BiZIMOBiJHAX KOMIUIEKCHUX JOCIIKEHb 1 PIOM 1HIIHX (akTo-
piB.

Temaruka OXOpOHH TIpaB Ha CITy00Bi 00’€KTH Oysia MPEeAMETOM OCIIKCHHS
Takux BueHHX, ik O. M. bopxxemcbka, B. A. Baiinan, E. I1. 'apuiios, B. A. Jlo3op-
ues, B. O. Kansatun, B. H. Kpmxna, A. I1. Jliobumos, B. B. ITorynses, B. B. Cono-
BiioBa, H. €. fIpkina Ta in. OCHOBHa yBara B iXHiX HAyKOBUX POOOTax 30cepeKeHa
Ha MUTAHHSIX BHUUICHHS 3arajlbHUX O3HAK CIIy)KOOBOTO 00’€KTa IHTENEKTyalbHOT
BJIACHOCTI, MiJICTaB BH3HaHH] MalHOBHX IPaB Ha HHOTO 32 pOOOTOIABIEM, Ha CIO-
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cobax Ix peanizailii, y TOMy YHCIIi JOUIBHOCTI YKIIJIGHHS aBTOPCHKOTO JIOTOBOPY 3
IpaLiBHUKOM IIPO HAJIEKHICTh 1 PO3MOILI MalfHOBUX IIPaB, CIiBBIJHOILECHHS aBTO-
pcbKoi BUHAropoau i 3apo0itHoi miarh. [Ipo6reMu HaIeXHOCTI Ta PO3MOALTY Maii-
HOBHIX MpaB Ha cIy»00Bi TBopH BupimyBanucs T. M. BaxoneBoro. [ducepraiiiitae
nocaimxenHs JI. O. ColoMOHEHKO MPHUCBIYEHE 0COOIMBOCTSAM MPABOBOI OXOPOHU
TBODIB, CTBOPEHUX Yy MOPSIKY BUKOHAHHS TPYIOBUX O00OB’S3KIB Yy BHILIN OCBITHIH
YCTaHOBI, ¥ SKOMY IUCEPTaHTOM IPOIOHYETHCS BHPOOHTH, 30KpeMa JUIS BHIIHX
HaBYAJBHUX 3aKJIafiB, €IUHUN MPaBOBHH MEXaHI3M 3 METOIO IPABOBOTO PETYIIIO-
BaHHA TaKOro THITy BifHOCcHH. [IpoTe, 3Ha4yHaA KiJIBKICTh MpoOieM y 3a3Ha4yeHiid
cdepi 3aIMIIAETHCS HEBUPILIEHOIO 1 TOTpeby€e IPYHTOBHOIO HAyKOBOTO JIOCHIDKEH-
Hsl, [0 i 3yMOBHIIO BHOIp TeMH MyOiKarii.

Mertoro cTarTi € 3’sICyBaHHS MOHSATTS CIIy>)KOOBOTO TBOPY, OCKIJIbKH KBasi(ika-
1[isl TBOPY K CIY’>KOOBOTO Ma€ iCTOTHE 3HAYCHHS JJISl PO3IOJLTY IpaB Mi>K aBTOPOM
i poOOTOABIIEM CTOCOBHO [ILOTO TBOPY, Ta aHAJI3 MIPOMO3HULIH II0X0 PO3POOKH HiT-
KHX MIPAaBOBUX KPUTEPIiB I BUPIMIEHHS CKIAJHUX aBTOPCHKUX CIIOPIB.

Hacammnepesn HeoOXiqHO MpOaHATi3yBaTH MOHSITTS «CIIy:)KOOBHUI TBip», sIKe, 0
peui, BincytHe B IIK VYkpaiuu. Biamosigno mo cr. 1 3akony Ykpainu «IIpo aBro-
pCbKe IpaBo 1 CyMDKHI IpaBa» CIIyKOOBHH TBip — TBip, CTBOPEHHN aBTOPOM Y
MIOPSIIKY BUKOHAHHS CIY>KOOBHX 00OB’sI3KiB BiIIIOBIHO JIO CITy>KOOBOTO 3aBIaHHS
YK TPYAOBOTO JOroBOpPY (KOHTPAKTy) MiXK HMM i po6OTOIaBIIEM?,

Ha gymxy O. I'. BenbkoBoi, TBip BBaXa€eThCsl CIIy’KOOBUM, SIKIIO BiH CTBOPEHHI
3a CIIy>)KOOBUM 3aBIaHHSM, CTBOPEHHS MOr0 BIIHOCHTHCS 10 TUIAHOBHUX POOIT Bif-
HOBiHOT opraHi3amii (HayKOBO-JOCIIIHOI yCTaHOBH, BUIIOTO HABYAIHFHOTO 3aKJIa-
Iy) 4M niepedayeHuil IHANBIIyalbHUM TUIAHOM pOOOTH aBTOpa, a TAKOXK BijgoOpa-
JKEHUIM aBTOPOM Y 3BiTax mepen poboTogaBems,

V¥ nocranosi IInenymy BepxoBroro Cyny CPCP «IIpo 3acTocyBaHHS cynamMu
3aKOHOJABCTBA MPH PO3MISMI CHOPIB, IO BUHHKAIOTH 3 aBTOPCHKUX MPABOBITHO-
cun» Bix 18 kBiTHs 1986 p. No 8 po3’sicHIOBAIOCH, IO TUIAHOBOKO HEOOXITHO BBa-
JKaTH poOOTY, BUKOHAHHS sIKOT ependadyanocs 3aTBEpKCHUM 711 HayKOBO-TIearo-
TiYHOTO MpalliBHUKA iHAWBIyaJIbHUM IUIAHOM, a TaKOX OIyOIikoBaHy po0oTy, 3apa-
XOBaHY 31 30U aBTOpa y BUKOHAHHS IIaHy Horo poboru. Tak, miaH po6oTH Hayko-
BOTO CIIBpOOITHHKA IepeadayaeThCsl y IaHi HAYKOBO-AOCHITHUX POOIT HAYKOBO-
JOCIITHOTO IHCTUTYTY. [HAMBIyanbHUI PIUHMIA IJIaH pOOOTH BHKIIaJada nependa-
Yyae CTBOPEHHS HaBYaJIbHO-METOAMYHOI JIiTepaTypy (HaB4aJbHUX TBOPIB) 1 HAYKOBOI
giteparypu (MoHOTpadiii ToIo)?.

He3sBaxaroun Ha Te, 10 MOHSTTS «CIYKO00Bi 000B’I3KM», «CITY:KOOBE 3aBIaHHS»
y YMHHOMY 3aKOHOJABCTBI HE BHMKOPHCTOBYIOTHCS, IUISi BHM3HAUEHHS TBOPYHUX
PE3yNBTaTIB K CIIy)KOOBUX BOHU MArOTh BaroMe 3HAYCHHSI.

E. I1. 'aBprIiioB CIyIIHO 3ayBax<ye, IO KOHKPETHE 3aBIAaHHSA MOXe OyTH JaHO
BHKIIIOUYHO Y MeXax TPYJOBUX 00O0B’SI3KiB MpaIliBHUKA, TOOTO B paMKax Horo Tpy-
noBoi QyHkuii®. B. A. Jlo3opries Big3Hayae, 10 CIyKO00Bi 000B’A3KH — Kareropis
Jy’Ke IIMpOKa i HaBiTh aMop¢Ha. BoHa He Moke OyTH BHU3HAYEeHa KOHKPETHO, ii
3MiCT HepedadaeThes y 3araabHii (GOopMi TPYTOBUM JOTOBOPOM, HaBiTh II0CATOBOO
IHCTPYKIII€I0, BUAAHOO 3TITHO 3 TPYIOBHM JIOTOBOPOM, HE3aJIEKHO BiJl OY/Ib-SIKHX
KOHKPETHHUX 3aBaaHb’. B. 1. €peMenKo BBaKae, 110 CIIYKOOBI 000B’S3KM MOKYTh
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BUXOIHTH 3a PaMKH TPYIOBOI (yHKIii MpariBHUKA’. 3 OCTAHHBO IO3MI[EI0 MU,
3BiCHO, MOTOTUTUCH HE MOXKEMO.

T. M. BaxoHeBa 3BepTae yBary Ha Te, L0 CIY>kK00Bi 000B’3KH MOXYTh OyTH
3aKpillUIeH] y HocaloBill iHCTPYKIIii, @ KOHKPETHE CIIyKO0BE 3aBJIaHHS, PE3YJIbTaTOM
SIKOTO € CTBOPEHHSI aBTOPCHKOTO TBOPY, MOYKe OyTH BHAaHE YIIOBHOBaXXEHOIO MOCa-
JIOBOIO 0c000r0 KOMITaHi1 y BUDIIsil Hakasy. Ciyx00Be 3aBaaHHS 0(hOPMIISETHCS K
Haka3 a0o sK oKkpeMa ciyxOoBa 3ammcka. Taki popmu odopMmiIeHHs ciIy>k00BOro
3aBlaHHA HE 3aKpillJIeH]i 3aKOHOJAaBCTBOM, alie 1 He 3a00pOHEH]1 1 TOMy Ha MPaKTHIl
came BOHH i BUKOPUCTOBYIOTHCSS.

[MuranHs Mpo Te, CTBOPEHO TBIp y MeXaxX BCTAHOBJICHUX ISl MPaliBHUKA TPY-
JOBUX 000B’SI3KiB UM 11032 HUMH, BUPILIYETHCS Ha MiACTaBI IOCAJOBUX IHCTPYKLIiH,
Y SIKMX 3aKPIIIIOETHCS 000B’ 130K IMpalliBHUKA 10 CTBOPEHHIO TBOPIB, a00 KOHKpET-
HUX CITy)KOOBHUX 3aBIaHb POOOTONABIS. Y BUIMX HABYAIBHUX 1 HAYKOBO-IOCIIITHUX
opranizanisx i 000B’s3K1 MOXKYTh OyTH 3aKpIiIlJICHI y IJIaHAX HAYKOBO-Z0CITiTHIX
1 HaBYAJILHUX POOIT, a TAKOXK B 1HAMBIAyaIbHUX IJIaHAX BUKJIAIadiB.

VY cynoBiii npaktuni YkpaiHu chopMmyBaBcs TaKuil MigXiJ 10 OIL[HKH JJOKa3iB,
SIKI TATBEPKYIOTh BIAMOBIIHICTh PE3YNIbTAaTy IHTEICKTYalbHOT AisTIBHOCTI O3HAa-
KaM CITy’KOOBOTO: 3 JIOKYMEHTIB, 5IKi PEIJIAMEHTYIOTh TPYAOBI 000B’3KH IMpaIliBHH-
Ka, TIOBUHHO NPSIMO, HEJJBO3HAYHO BUILIMBATH, 1[0 CTBOPEHHS Pe3yJbTaTy iHTEIeK-
TyaJIbHOI JIISUIBHOCTI BXOAUTH O TPYAOBUX 000B’A3KiB IIpalliBHUKA.

Tak, Hampukian, y cymoBoMy 3acigaHHi ColoM’SHCEKAM PallOHHHM CYyIOM
M. Kuea Oyno mocmimkeHo TpymoBuii morosip, yknameHuid mixk OCOBA 1 Ta
OCOBA_2 Bin 07 motoro 2007 p., BiAMOBIAHO A0 SIKOTO M03uBay mpaiosas y CI1J]
OCOBA_2 na mnocazai 3aBiIylOuOro KOHCYJIBTaTHBHOTO BiAJily IO poOoTi 3
guradamu (a.c. 128 1. 1). Cynom Oyito BCTaHOBICHO, IO YKOTHUM ITYHKTOM TPYAO-
BOTO JIOTOBOPY HE BHU3HAUYEHO OOOB’SI3KH IMO3HMBada CTBOPIOBATH TBOPH B MOPSIKY
BUKOHAHHS CBOiX CIy’)KOOBHUX OOOB’SI3KIB 33 IIUM TPYAOBHUM JIOTOBOPOM.
Binnosigasem OCOBA_2 Takox He HagaHo cyny ciyxooBoro 3asaanHs OCOBA 1
Ha CTBOPEHHS TBOPIB, TOOTO B MiATBEPIKEHHS CBOIX 3allepeyeHb.

3rigno 3i ct. 31 K3nll Ykpainu BcTaHOBJICHO, 1110 BIaCHUK a00 YITOBHOBaYKCHUH
HUM OpraH HE Ma€ IpaBa BHMAaraTd BiJ MpalliBHUKAa BUKOHAHHS poOOTH, HE 00y-
MOBJIEHOI TPYJOBUM JIOTOBOPOM.

Crartsa 429 LIK Vkpainu Ta ct. 16 3akony Ykpainu «IIpo aBTOpchKe mpaBo i
CYMIXHI TIpaBa» BCTAHOBIIIOE, 10 OOOB’SI3KU TIPAIliBHUKA OO0 CTBOPEHHSI CITYX-
60BOro TBOPY MarOTh OYTH UYiTKO BH3HAUYEHi y TPYIOBOMY JOTOBOpi (KOHTpPAKTi) Ta
(ab0) y IUBLIBHO-IIPaBOBOMY JAOTOBOPI MK MpalliBHUKOM i poOOTOABLEM.

BcraHOoBIIE€HO, 10 BKa3aHUX BUINE 00OB’S3KIB IMO3MBada Hi Y TPYIOBOMY JIOTO-
BOpI, HI y OYIb-SIKOMY 1HIIIOMY IHBUILHO-TIPABOBOMY JIOTOBOPI, Hi Y CIIy:KOOBOMY
3aBAaHHI 3aKpilIeHo He OyIIo.

Takum ywmHOM, cyn BBaxae, mo TBopu mno3uBaua «[HOOPMAIIA 1»;
«IHOOPMALIA 2»; IHOOPMALIA 3» He € ciy:x60BUMHU TBOpamu®.

AHanoriuHe pimeHHs Oyno npuitHATO KipOBCBKUM pailOHHHUM CyaOM
M. [lninpomnerposcbka Bix 22.04.2013 p. Cyx nocunascs Ha cT. 16 3akoHy Ykpainu
«IIpo aBTOpCHKE IPaBO i CyMDKHI IIpaBay, siKa 3aKPIILIIOE, 10 00OB’SI3KHU MpalliB-
HUKa IIOA0 CTBOPEHHS CIY>KOOBOTO TBOPY MAalOTh OYTH YiTKO BU3HAYEHI y TPYIOBO-
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MY JOrOBOPi (KOHTpakTi) Ta (a00) y IUBUIFHO-IIPABOBOMY JIOTOBOPI MiXK TpalliBHU-
KOM 1 poOoToAaBLEM.

VY cymoBoMy 3acigaHHI GyJI0 BCTAHOBIICHO, [0 BKA3aHUX BHIIE 000B’A3KIB MO3H-
Baya Hi y TPYJIOBOMY JOTOBOpi, Hi y OyIb-KOMY IHIIOMY IHBiJIbHO-IIPABOBOMY
JIOTOBOPI, Hi y CIy’)k00BOMY 3aBJaHHI 3aKpiIIeHO He OyIo.

TakuMm 4HMHOM, Cyx BBakae, IO TBOPH Io3uBada «Komm’loTepHa mporpama
«Dapm-Tpeiiny», «Komm rorepHa nporpama «Farm Manager» He € Ciry»KO00BUMH TBO-
pamulo,

Cxoxolo € i cynoBa npaktuka P®. Tak, y moctanosi o cnpasi Ne A12-1128/07
CyJl BBa)KaB HEJIOBEJICHUM, 1110 TBip CTBOPEHO IIPU BUKOHAHHI TPYIOBUX 000B’S3KiB,
OOIPYHTYBABILH PIlICHHS] HACTYIHUM: «Y JIOTOBOPi HE 0OYMOBJICHI KOHKPETHI TPY-
JIOBi 000B’SI3KH TpalliBHUKA, Y TOMY YHCIIi BUKOHAHHS CITyKOOBHX 3aBIaHb Y BUIJISI-
JIi BUTOTOBJICHHS aBTOPCHKUX CIY)KOOBUX TBOpiB. Y Marepiaiu CIpaBH HE HaJaHO
JIOKa3iB TOTO, IO JKyPHAJIICTKA, BUTOTOBJISIOUH TBOPH, BUKOHYBAJIa CITyK00BE 3aB-
JIaHHs1, 8 HE peajli3oByBalia CBOI0 TBOPUICTh CAMOCTIHHO, sk aBTop» 1.

Ha ocHoBi aHami3zy cyqoBO1 MPaKTHKH MOXKHA 3pOOMTH BHCHOBOK, 1[0 POOOTO-
JIaBIll 4acTO HEXTYHOTh JOKYMEHTAJILHHM 3aKpIiIUICHHSM OOOB’S3KiB TMpalliBHUKA
II[O/I0 CTBOPEHHS HUM CIIy’)KOOBOTO TBOPY B paMKaxX BH3HAYEHOT TPYIOBOI (ByHKIIIi.

JI. O. ConoMOHEHKO 3alpoIoHyBala CHCTEMY KPHTEpiiB I BU3HAYCHHS Ipa-
BOMIpPHOCTI PO3IVISITy TBOPY B SIKOCTi CITy»KOOBOTO 1 3aCTOCYBaHHS 70 IbOTO TBOPY
BIJIMIOBIZIHUX HOPM LIMBIJIBHOTO 3aKOHOJABCTBA. TaKUMHU KPHUTEPiSMH, Ha JYMKY
aBTOPA, €: 1) HAsIBHICTh TPYJOBOTO JOTOBOPY, 110 YKJIAJA€Thcs Y IMChMOBIH dopwmi;
2) Tpy#OBUX OOOB’SI3KIB MpALiBHHUKA; 3) MPsIMUAN B3a€MO3B’S30K MK TPYIOBOIO
(yHKIEIO TIpaIliBHUKA 1 CIY)XKOOBUM pE3yJIbTaTOM IHTEICKTYyaabHOI isSUIBHOCTI.
IIpu oMy KpUTEPIEM CITy’KO0BOTO TBOPY € HE caMa TPYJ0Ba (QYHKIIisl, a HASBHICTh
BIANIOBIZTHOTO TPYAOBOIo 000B’SI3Ky NpalliBHUKA; 4) HAasBHICTb CIIy*KKOOBOTO 3aBJlaH-
Hsl Ha CTBOpeHHs1 00’ekTa aBropcbkoro mpasal2. Ilpu mpomy JI. O. ConoMoHEHKO
3BEpTA€ yBary Ha Te, 1[0 Y BHUIAJKy CTBOPCHHS TBOPY B MPOIECI OCBITHBOI Misib-
HOCTI y By3i OJJHMM i3 KPUTEpIiB € TaKOX CTBOPEHHS TBOPY 3TiHO 3 IIAHOBUMH
poboTamMu BiJNOBITHUX HAyKOBO-AOCIIIHUX YCTAHOB i BULIMX OCBITHIX YCTaHOB.

[InsxoM KOMITIEKCHOTO TTyMa4eHHSI HOPM IIMBLUTBHOTO 1 TPYOBOTO 3aKOHOJIAB-
CTBa BCTAHOBJICHO, III0 TaKi KPUTEPii, K MiCIle CTBOPEHHS TBOPY, 4ac HOro CTBO-
PeHHS 1 BUKOpPHCTaHHS MaTepialliB poOOTOAaBIs caMi M0 cO0l1 HEe BIUIMBAIOTH HA
BHU3HAHHSI TBOPY CIY)XO0OBUM. Pa3oM 3 THM, y JIeSKUX CHUTyalisiX BKa3aHi KpuUTepii
MOXYTh BPaxXOBYBaTHCh, OPSJ 3 IHIIMMH, 3 METOI BHUPIIICHHS CIIpHOT CUTYaIlii,
IO CTOCYETHCS BCTAHOBJIEHHS (DaKTy CTBOPEHHS DPE3YJIbTaTy IHTENEKTyalbHOI
JisUTEHOCTI Y paMKax BUKOHAHHS NPALliBHUKOM CBOIX TPYIOBHX 000B’s3KiB!3.

ITinkoM cripaBeUIMBOIO CIiJ] BBaXKaTH KoHcTaranio B. A. JlozopuesuM Toro, 1o
pOJIb 3aTPaTHOTO, BIACHULBKOTO (hakTopy (poOOTOIABI) HE MOXE BIUIMHYTH HA
BU3HAHHS IIpaB poOOTOAABII Ha TBIp mepBMHHUMU 4. ApKe 3rigHo 3 4. 1 cr. 429 1K
VYkpainu 0coOUCTi HeMalHOBI MpaBa iHTEJIEKTya IbHOT BIACHOCTI Ha 00’ €KT, CTBOpE-
HHH y 3B’5I3Ky 3 BUKOHAHHSM TPYIOBOTO JIOTOBOPY, HAaJIKAaTh MPALliBHUKOBI, SKUH
CTBOpUB Iiel 00’€eKT. 3TimHO 3 4. 2 Iiei 5k cTaTTi MalHOBI MpaBa IHTEICKTYaIbHOI
BJIACHOCTI Ha 00’€KT, CTBOPEHUH y 3B’S3KYy 3 BHKOHAHHSAM TPYAOBOTO IOTOBODY,
HaJIe)KaTh MPAIiBHUKOBI, KUl CTBOPUB 1iel 00’€KT, Ta OPUANYHIA a00 (i3uyHil
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0co001, 1e 200 y K01 BiH MpaIIlO€, CIIBHO, SKIIO iHIIE HE BCTAHOBJICHO JIOTOBOPOM.
IIpore, BapTO 3BEpHYTH yBary Ha MEBHI PO30IXKHOCTI y 3akOHOAABCTBI. Tak, 3riiHO
3 4. 1 ct. 16 3akony Ykpainu «IIpo aBTOpchKe TpaBo i CyMiXKHI IpaBay aBTOPCHKE
0coOMCTe HEMaifHOBE MPaBO Ha CIYXOOBUH TBIp HAJEKHUTH HOTO aBTOPY. A 3TiTHO
3 4. 2 1i€1 K CTATTi BUKIFOYHE MaiiHOBE MPABO Ha CIIy>KOOBHUI TBip HAIEKHUTh POOO-
TOAABLIO, SKUIO iHIIE HE nepeadayeHo TPYIOBHM JOTOBOPOM (KOHTPAaKTOM) Ta
(ab0) MBIIBHO-TIPABOBKUM J[OrOBOPOM MiX aBTOPOM i poboTomaBiem!s.

IIpoananizyBasim 1.m. 2.1, 2.2 Pexomennaniii Jep»aBHol c1yXOH iHTEICKTY-
aIbHOI BJIACHOCTI YKpaiHM I0J0 IPAaBOBOIO PEXKHMMY CIYXKOOBUX TBOpiBLO,
O. Kucenbosa i O. Pucenko BUAIIAIOTH TaKi 03HAaKU CIIyxk00BOro TBOpy: 1) TBip Mae
OyTH CTBOPEHO aBTOPOM y MOPSIKY BUKOHAHHS CITy)KOOBHX 000B’S3KiB; 2) TBIp Mae
OyTH CTBOPEHO BIJAIMOBITHO JO TPYAOBOTO JOTOBOPY (KOHTPAKTYy) MiX aBTOPOM 1
poboToaBILEM YU CITy’)KOOBOTO 3aBAaHHS; 3) BUKOHAHHS poOOTH MOXe OyTH 3ilic-
HEHe SIK [IPOTSAroM poOOoUYOoro 4acy, Tak 1 B 03apo0ouuii yac He3alexHo BiJ Micus
CTBOPEHHS CIY>KOOBOTO TBOpPY (SIK i3 3aCTOCYBaHHSM 3aco0iB Ta MarepiaiiB, IO
Hajexarh poOOTOIABIIIO, TaK i 0e3 iX 3acTocyBanus)!’.

3rigHo 3 1. 24 nocranosu [lnenymy BepxoBHoro Cyny Big 04.06.2010 p. Ne 5
«IIpo 3acTocyBaHHS CynaMHM HOPM 3aKOHOJABCTBAa y CIIpaBax IPO 3aXUCT aBTO-
PCBKOTO IpaBa i CyMKHHX MPaBy SKIIO TBip CTBOPEHO y MOPSIIKY BUKOHAHHS Mpa-
LIBHUKOM TPYIOBOTO JOTOBOPY (KOHTPAKTY) 1 B MEXax CTPOKY Horo Jii, TOOTO mpu
BUKOHaHHI CITyKOOBHX OOOB’SI3KIiB 1 32 CiIy>KOOBHM 3aBIaHHSAM POOOTOMABIIS, TO
0co0HCTi HeMaliHOBI IIpaBa aBTOpa TBOPY HaJIEXKaTh [IPALliBHUKOB1; BOHH € HEBIIUY-
JKYBaHUMH.

MaiiHoBi mpaBa Ha 00’€KT aBTOPCHKOTO MpaBa i (200) CyMIKHHX IpaB, CTBOPE-
HHUH y 3B 513Ky 3 BUKOHAHHSM TPYAOBOTO JIOTOBODPY, HaJeXKaTh MPALiBHUKOBI, SIKHH
CTBOPHB 1IeH 00 €KT, Ta IopUINUHiN abo (i3uuHiil 0cobi, e a00 B SKOI BiH MPALIOE,
CIUIBHO, SIKIIO iHIIE HEe BCTAHOBICHO JOrOBOpOM (dacTtuHa apyra crarti 429 1K).

Slkio B TpymoBomy ab0 HHBLIBHO-NIPABOBOMY JIOTOBOPI MK IMPAIliBHUKOM i
poboronasiem (ropuauyHOI0 ab0 (Hi3UIHOI 0C00010, J1e a00 B K0T BiH MpAIIOE) HE
nepenOadeHu iHIMMN MOPSIOK 3A1HCHEHHS MalfHOBHMX IIpaB Ha CTBOPEHHI BKa3a-
HUI 00’€KT, TO BOHM MalOTh CITUTBHI TIpaBa sk Ha OTPUMAHHS CBIJIOITBA PO peec-
Tpalil0 aBTOPCHKOTO TpaBa Ha TBIp, TaK i HA BHUKOPUCTAHHS TAKOTO 00 €KTa.
IMopsok 3aificHeHHS MaifHOBUX IPaB Ha TaKUi 00’ €KT MOke OyTH BpEryJabOBaHHUN
[IMBUIBHO-TIPABOBHM JIOTOBOPOM.

V pasi nepenaHHs (BiX4yXEHHS) MPaliBHUKOM POOOTOMABIIO BCIX MaifHOBHX
IIpaB Ha TBip, CTBOPEHUH HUM Y OPSAKY BUKOHAHHS TPYZOBOTO JJOTOBOPY, MpaIliB-
HMK BTpayae Iii IpaBa, 3aJMIIAYUCh HOCIEM 0COOMCTUX HEMAHOBHUX mpas 18,

Otrxe, MOXKHA KOHCTAaTyBaTH JIOTOBIpHY NpPUPORY IpaB poOOTOmaBLS Ta iX
MOXiJJHUIT XapaKTep, OCKUIBKU TUIbKH HA JIOTOBIPHIH OCHOBI, sIKa IIOPOXKYE MOXi/-
HE [PaBO Y MOPSIIKY NPABOHACTYITHHUIITBA, BUHUKAIOTH BUKJIIOUHI ITpaBa poboTOIaB-
151 Ha CITYKOOBHH pE3yNbTaT IHTEIEKTYaIbHOI AiSJIbHOCTI, 110 MICTATh MPaBOMOY-
HOCTI BUKOPHCTAHHS 1 PO3MOPSDKCHHS. Xo4a JOCHUTH XapaKTEPHOI TEHICHIIEI0
CTa€ HaAUICHHs MEPBHHHUMHU aBTOPCHKHMH IpaBaMH HETBOPYHX Cy0’€KTIB (FopH-
JTUYHHUX 0Ci0) He JIHIIEe B aHINIOCAKCOHChKUX KpaiHax, a i B KpaiHaX KOHTHHEHTAJb-
Horo mpasa. OueBHIHO, 11 MOSCHIOETHCS BINIMBOM KOMYHITapHOTO 3aKOHO/ABCTBA
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€C Ha BHYTpIIIHBO/ICPKABHE 3aKOHONABCTBO KpaiH-wieHiB €C. bararo nupekTus i
peraMenTiB €C peryiniolTh po3HoAil NpaB Ha Pi3Hi pe3yIbTaTd iHTENeKTyaabHOL
JIsITBHOCTI MiX IX TBOPLSAMH H iHIIMMHU 0cOOaMH, y TOMY YHCII i y BUIIAIKy CTBO-
PCHHS TOTO YH IHIIOTO 00’ €KTa CIy)XOO0BIIEM 32 HAHMOM.

ITincymoBytouM BUKJIaJeHE, CITy>)KOOBUM TBOPOM MOYKHA BBa)KaTH TBIip, CTBOpE-
HUH y HOPSAKY BUKOHAHHS IIPAI[iBHUKOM CBOIX TPYIOBUX 000B’A3KiB, sKi nependa-
9al0Th CTBOPEHHS PE3yNbTaTy IHTENCKTYalbHOI MisITBHOCTI B paMKaX BHKOHAHHS
JOKYMEHTAJIBHO 3aKPIIUIEHOTO CIIY>KOOBOTO 3aBIaHHsI, TOPYYSHOTO HOMY B MeKax
BCTAHOBJICHOI U1l HBOTO TPYAOBOT PYHKIIII.
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Vyshnovetska S. V. Concept and Criteria of the Official Work Created in the Result
of Labour Agreement Execution.

In the article an author analyzes the definition of official work and its criteria determined
by legislation and proposed in scientific literature. The author pays attention to certain dif-
ferences in consolidating the proprietary right in official work in p. 2, article 429 of the Civil
Code of Ukraine and p. 2, article 16 of the Law of Ukraine “On Copyright and the Related
Rights”.

1t is noted that despite the effective legislation does not contain the concepts of “official
duties” and “official task”, such concepts make significant contribution in determining the
creative results as official ones.

The author researches an approach formed in judicial practice of Ukraine on assessment
of evidences confirming the compliance of intellectual activity result to the official one's
attributes, namely: the documents regulating the employee’s work duties should directly
unequivocally follow that creation of intellectual activity result is a part of the employee’s
work duties. Analysing the judicial practice, it is concluded that employers often neglect the
documental consolidation of the employee's duty to create the official work within his/her cer-
tain work function.

Based on the complex research of legislation, scientific literature and judicial practice it
is concluded that official work could be considered as a work created in the process of exe-
cution of work duties by the employee that foresee creation of the intellectual activity result
within execution of the official task consolidated in documental way and entrusted to the
employee within his/her work function.

The author states the contractual nature of the employer’s rights and their derivative
nature, as the employer's exclusive rights in the official result of intellectual activity, contain-
ing the competence to use and dispose it, have just a contractual basis. Although, it is a typi-
cal trend to grant the primary copyrights to the non-creative subjects (legal entities) as in the
Anglo-Saxon countries, as in the continental law countries. Obviously, this is due to the influ-
ence of the EU communitarian legislation on national legislations of the EU Member States.
Many EU directives and regulations regulate a division of the rights to various intellectual
activity results between their creators and other entities, including the case when some object
is created by the employee.

Key words: official work, labour agreement, official duties, official task, official
instruction.

YOK 347.2
I. . CEBPIOKOBA,
KaHOudam ropUOUYHUX HayK

®OPMYBAHHA CUCTEMU PEHOBUX MNPAB
Y UMBITbHOMY MNPABI YKPAIHU TA OEAKUX KPAIH EBPOMNMK:
MOPIBHANBbHUN AHANI3 TA NMPOBJNIEMHI MUTAHHA

Cmamms npucesiyena 00CIiOHCeHHIO OKPeMUX npodiem hopmMysaHHs CUCeMU PeY08020
npasa, GUHAYEHHIO Ma XAPAKMEPUCMuYi OKpeMux 8udig, niocmae ma npuHyunie ix ycma-
HOGJIeHHSA, NPOBEOEHHs NOPIGHANLHO20 AHANIZY 3 CUCMEMOIO DEeYOoSUX Npas ma OCHOGHUMU
3acadamu it opmyeanHs 6 YULTbHOMY Npasi €BPONELCLKUX KPAiH 3 Memolo CIMEOPeHHs KOH-
YenmyanbHux 3acad po3eUumKy ma 600CKOHAEHHA YUBLILHO-NPABOGO20 Pe2yNIOEAHHS PEUOBUX
sioHocun 8 Yxpaini.



