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Vyshnovetska S. V. Concept and Criteria of the Official Work Created in the Result
of Labour Agreement Execution.

In the article an author analyzes the definition of official work and its criteria determined
by legislation and proposed in scientific literature. The author pays attention to certain dif-
ferences in consolidating the proprietary right in official work in p. 2, article 429 of the Civil
Code of Ukraine and p. 2, article 16 of the Law of Ukraine “On Copyright and the Related
Rights”.

1t is noted that despite the effective legislation does not contain the concepts of “official
duties” and “official task”, such concepts make significant contribution in determining the
creative results as official ones.

The author researches an approach formed in judicial practice of Ukraine on assessment
of evidences confirming the compliance of intellectual activity result to the official one's
attributes, namely: the documents regulating the employee’s work duties should directly
unequivocally follow that creation of intellectual activity result is a part of the employee’s
work duties. Analysing the judicial practice, it is concluded that employers often neglect the
documental consolidation of the employee's duty to create the official work within his/her cer-
tain work function.

Based on the complex research of legislation, scientific literature and judicial practice it
is concluded that official work could be considered as a work created in the process of exe-
cution of work duties by the employee that foresee creation of the intellectual activity result
within execution of the official task consolidated in documental way and entrusted to the
employee within his/her work function.

The author states the contractual nature of the employer’s rights and their derivative
nature, as the employer's exclusive rights in the official result of intellectual activity, contain-
ing the competence to use and dispose it, have just a contractual basis. Although, it is a typi-
cal trend to grant the primary copyrights to the non-creative subjects (legal entities) as in the
Anglo-Saxon countries, as in the continental law countries. Obviously, this is due to the influ-
ence of the EU communitarian legislation on national legislations of the EU Member States.
Many EU directives and regulations regulate a division of the rights to various intellectual
activity results between their creators and other entities, including the case when some object
is created by the employee.

Key words: official work, labour agreement, official duties, official task, official
instruction.

YOK 347.2
I. . CEBPIOKOBA,
KaHOudam ropUOUYHUX HayK

®OPMYBAHHA CUCTEMU PEHOBUX MNPAB
Y UMBITbHOMY MNPABI YKPAIHU TA OEAKUX KPAIH EBPOMNMK:
MOPIBHANBbHUN AHANI3 TA NMPOBJNIEMHI MUTAHHA

Cmamms npucesiyena 00CIiOHCeHHIO OKPeMUX npodiem hopmMysaHHs CUCeMU PeY08020
npasa, GUHAYEHHIO Ma XAPAKMEPUCMuYi OKpeMux 8udig, niocmae ma npuHyunie ix ycma-
HOGJIeHHSA, NPOBEOEHHs NOPIGHANLHO20 AHANIZY 3 CUCMEMOIO DEeYOoSUX Npas ma OCHOGHUMU
3acadamu it opmyeanHs 6 YULTbHOMY Npasi €BPONELCLKUX KPAiH 3 Memolo CIMEOPeHHs KOH-
YenmyanbHux 3acad po3eUumKy ma 600CKOHAEHHA YUBLILHO-NPABOGO20 Pe2yNIOEAHHS PEUOBUX
sioHocun 8 Yxpaini.
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Posenaoaemuvcs cucmema pewosux npag 6 ykpaincbkomy yugiibHOMY 3aKOHO0ABCMBI ma
YUBIILHUX 3AKOHOOABCHBAX OEsKUX €BPONECHKUX KPAiH, NIOKPeCaoembcsi HeOOCKOHANICHb
CMPYKMypu cucmemu peiosux npas y YusiibHomy Kooekci Ykpainu, HedockoHanicme 3a2aib-
HUX NOLOJCEHDb, BIOCYMHICMb NPUHYUNIE PeY08020 Npasd, wo He 0ae 3Mo2u 30IUCHUMU YimKe
PO3MEINCYBANHSL OKpeMUX 8UOI8 | 6CMAHOSUMU NIOCMABU NOOAILULO20 (POPMYBAHHS MA PO3-
BUMKY CUCIEMU PEHOBUX NPA8 Y YUBIIbHOMY 3AKOHOO0A6CMEI YKpaitu.

Knrouosi cnosa: peuose npaso, cucmema pevosux npas, npUHYUNU pevo8ozo npasd, npu-
HYUN 6CMAHOGIEHHA Pe4OSUX NPAe 3aKOHOM, NPAsa HaA UYIICi peui.

Cespiokosa H. @. ®opMHpOBaHHe CHCTeMbI BEIIHBIX MPaB B rPa:KIaHCKOM INpaBe
YkpanHbl M HeKOTOPBIX cTpaH EBponbl: cpaBHHMTeNBHBI aHAJIN3 M NPOOJEMHbIE
BOINPOCHI

Cmamus nocésujena uccaedo8anuo omoenbHylx npodiem QopMuposanus cucmembl geuj-
HO20 Npasa, onpeodeneHuio u Xapakmepucnmuke omoeibHbixX U008, OCHOBAHUL U NPUHYUNOB UX
YCManoenenust, NPo6edeHUs. CPABHUMENbHO20 AHAU3A C CUCEMOU NPAB U OCHOBHLIMU NPUH-
yunamu ee opMUpOBaHUs 8 SpadiCcOaHCKOM Npase eBpOneicKUX Cmpamn ¢ Yeublo CO30aHusl
KOHYEnmyaibHblX OCHO8 PA36UMUsl U COBEPUIEHCIMBOBAHUSL PAICOAHCKO-NPABOBORO peyu-
POBaHUS 8elHBIX OMHOWeHUL 8 YKkpaune.

Paccmampusaemces cucmema sewnbix npas 6 YKpauHcKoOM 2padcoOancKoOM 3aKOHOOamein-
cmee u 2padjcOancKux 3aKoHo0amenbCmeax HeKOMopslx eBPONeicKUX CImpat, noo4epKugaem-
€5l HeCOBEPUIEHCINBO CIMPYKIMYPbL CUCHIEMbL BEUWHBIX NPAG 8 SPANCOAHCKOM KooeKce YKpauHoi,
Heco8epuenHcmeo oouwux NoI0JNCEHUI, OMCYmMcmeue NPUHYUNOE 6eujHO20 NPasd, 4mo He no3-
8OJIAEM OCYWeCMBUNIL YemKOe Pa3epaHUieHie OMOAeNbHbIX 6U008 U YCHAHO8UMb OCHOBAHUSA
051 danvHeuue2o GopmMupoBanUs U pazeumus. CUCIeMbl BEUHbIX NPAG 8 SPANCOAHCKOM 3AKO-
Hooamenscmee YKpauHui.

Kniouesvie cnosa: sewnoe npago, cucmema 8ewHbIX Npas, NPUHYUNbL GEWHOLO NPAGd,
NPUHYUN YCMAHOBIEHUS GEWHBIX NPAG 3AKOHOM, NPABA HA YYdiCUe GelyuU.

Sevriukova I. F. Formation of rights in rem system in civil law of Ukraine and
Europe: a comparative analysis and and problematic issues

The article investigates some problems of forming the system of rights in rem the defini-
tion and characteristics of individual species, reasons and principles of the establishment, a
comparative analysis of the system of real rights and the basic principles of its formation in
the civil law of European countries to create conceptual foundations of development and
improvement of civil the regulation of proprietary relations in Ukraine.

Examines the system of rights in rem in Ukrainian civil legislation and the civil legisla-
tion of some European countries, underlines the imperfection of the structure of the system of
real rights in the civil code of Ukraine, the imperfection of the general provisions, the lack of
principles of property law that does not allow a clear distinction of individual species and to
establish the bases for further formation and development of the system of real rights in civil
law of Ukraine.

Key words: property law, system of rights in rem, principles of rights in rem, the princi-
ple of establishing rights in rem in law, the rights to other people's things.

3 gaciB pUMCBKOTO MpaBa Miranxy3b PEYOBOTO MpaBa CKIATAETHCS 3 ABOX IHCTH-
TYTIB — IIpaBa BIACHOCTI Ta IpaB Ha 4yXi pedi. CHUIbHUMH O3HAKaMU BBAXKAIOTHCS
6e3mocepeHICTh Ta a0CONIOTHICTD MpaBa 0codu Ha pid. HeoOXimqHO MiaKpecIuTH,
10 TOHSTTS PEYOBOTO MpaBa B IIMBUILHOMY 3aKOHOIABCTBI YKpaiHU BiJICYTHE, IO
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MOXKHa BBaXATH 3a CyTTEBUIl HEHOMIK, aJUke Taka BaKJIMBA IPaBOBAa KaTETopis
MOBUHHA MaTU He JIMIIIEe TEOPETUYHE, a if 3akoHOomaBue 3akpimieHHs. Hemae cymHi-
BIB, 1110 3a3HAYEHA CUTYaLlisl CTBOPIOE IEPEIKOAU Y (OPMYBaHHI 1 BUALIEHHI HOPM
PEYOBOTO IpaBa B OKPEMY IMiraay3b HUBUILHOTO NpaBa YKpaiHH.

ITeBHI HEMOIKU TAKOXK MICTHTH 1 IHCTHUTYT PEYOBHX TIpaB Ha dyke MaiiHo. [o-
Tepiiie, e CTOCYETHCS JOCTATHHO BUTBHOTO BUKOPHCTAHHS MPUHIIAIY BCTAHOBIICH-
HSl PEYOBUX MpPaB 3aKOHOM, IMO-JPYyre, iCHy€ TMpobieMa mpaBa BOJOMIHHS, SIKS HE
MOXKE BU3HABATUCS PEYOBHM IPABOM Ha YYXKY pid, HO-TPETE, 3aIUIIAIOTHCS HEBH3-
Ha4YeHUMHU OKpeMi BHIH OCOOHCTHX CEPBITYTIB, @ CTOCOBHO BHIB 3€MEIBHHX CEp-
BITYTIB iICHYIOTh p030iHOCTI Mixk HOpMamu L[MBiIbHOTO Ta 3eMEIbHOTO KOJICKCIB
VYkpainn.

JocnimKeHHI0 TPOOIeMaTHKH PEYOBUX IMPaB, PEUYOBUX MPaB Ha 4Yy)kKe MAHHO
MIPUCBSYECHO YMMAJIO HAYKOBUX POOIT, Y TOMY YHCIIi BiIOMUX YKPaiHCHKHX BUCHHX-
nuBimictiB O. A. ITinonpuropu, 5. M. llesuenxo, O. B. [I3epu, C. O. [TorpiéHoro,
€. O. Xapuronogsa, B. B. ITropu, C. B. lllumon, B. I. Haruu6inu Ta iH.

CydacHe IUBIJIbHE 3aKOHOJABCTBO YKpaiHM NpaBa Ha 4yKi pedi periaMeHTye
JIOCUTH HETIOBHO 1 CyNepedsIMBO, MICTUTh HOPMHU, SIKi HE BifIIOBialOTh 3arajbHOI-
PHUIHATOMY MIIXOAY B PETryJIIOBaHHI aOCOTIOTHHX MalfHOBHX BIITHOCHH i3 Oe3moce-
PEIHBOIO HAJISKHICTIO pedeii KOHKpEeTHUM oco0aM. COCTepiraeThCst TAKOXK BiJICYT-
HICTb CHUCTEMHOTO IIiJXOMy, OCKIIbKA HeMae (pyHJaMEHTAJLHUX KaTeropii, Iio
00’enHyBany 0 OKpeMi BUAU PEUOBHX NpaB y €quHE Lie. ToMy, Ha Hally JyMKY,
CJIiJI IPOBECTH JIOCI/KSHHSI €BPOTIEHCHKOT IIUBITbHO-TIPABOBOT JJOKTPHHU 1 3aKOHO-
JTABCTBA 3 METOIO 3’SICYBaHHS MOXKJIMBOCTI i HEOOXiTHOCTI 3aIl03UYCHHSI Bi/IIOBII-
HUX MOJIeJieH, HAWOLIBII MOBHO 1 JIOCKOHAJIO MPEACTABICHHX Yy 3aKOHOJABCTBAX
KpaiHn €Bpomnu.

CyTHICTb PEYOBOro IpaBa y €BpONEHCHKiN NOKTpUHI IPYHTyeTbcs Ha iforo
BHM3HAUEHHI NaHAEKTUCTaMH, — HIMEUbKUMH BYEHHUMH, SKi 3aHOBO BiJKPHUBAIH 1
MIEPEOCMHUCITIOBAIT PUMCHKI TIPaBOBI KOHCTpPYKIIi, MPUCTOCYBABIIM iX JO peaii
€BPOTEHCHKOTO CYCITiIBHO-EKOHOMIUHOTO XUTTS XIX CT.

Himenpkuii yuenuit-nanaextuct I. JlepHOypr po3misaaB pedyoBi mpasa sIK Taki,
110 JIAl0Th OE3MOCEPEIHE MaHyBaHHS HaJl TINIECHUMH PEYaMHU, Ha SIKi MOIIHPIOETHCS
ix mist I. BiH Takox 3BepTaB yBary Ha pO3MEXyBaHHs pedoBHX mpas: «HaiGimbin
JOCKOHAJIMM 3 LIUX IIPaB € IPaBO BIACHOCTI, IPaBO IOBHOTO MTaHYBaHHS HAJl PIUvI0.
ITanyBaHHS y IEBHOMY BiJHOIICHHI, B 00MEKEHOMY 00CS31 Jat0Th PEYOBi MpaBa Ha
4y)Ky pid, HAPUKIIA], CEPBITYTH, 3aCTaBHE IIPaBO»Z.

€. A. CyxaHOB, y CBOIO uepry, MiIKPECIIOBaB, 110 HIMELbKI NaHJEKTUCTH PO3-
poOMIN Teopiro OOMEKEHUX PEUOBUX MpaB, sKa Jaja 3MOTY IOPUINYHO 3a0e3nedy-
BaTH EKOHOMIYHO HEOOXIHY y4acTh OJHi€l 0COOM B IIPaBi BAACHOCTI 1HILOIN?

TakuM 4MHOM, MMOHATTS PEYOBOIO MPaBa MA€ MICTUTH XapaKTEPUCTUKH Pi3HUX
3a CBOIM 00CATOM 1 CHPSIMOBAHICTIO aOCOMIOTHUX MAifHOBUX IpaB. Y 3B’S3KY 3 TUM,
10 IHCTUTYT MpPaB Ha Yy>Ke MallHO TPUBAIHMI Yac Y BITYM3HIHOMY 3aKOHO/IaBCTBI HE
BHOKPEMJIIOBABCS, OiNBIIICTh HEMOJIKIB MICTUTh CaMe Ied 1HCTHUTYT PEYOBOrO
paBa, 110 MOTpedye PO3pOOKK BUBaKEHOT KOHIICIIIIT HOTO BJJOCKOHAJIICHHS Ta PO3-
BUTKY 3 ypaxyBaHHIM 3apyOi’KHOTO JIOCBiJy.
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XapakTepu3yrun OCOOIMBOCTI MPABOBOTO PETYJIIOBAHHS PEYOBUX BiTHOCHH Y
IIUBIJILHOMY 3aKOHOJIABCTBI AESKUX KpaiHa €BPOIH CIiJl 3BEpHYTH yBary Ha peLen-
III0 PUMCBKHX MOJIOKEHB.

Y puMcbkoMy mipaBi Oyiiy BU3HAYEHI TakKi BU/IHM IIPaB Ha YyKe MaiiHo, pedi — cep-
BiTYTH, eMiTeB3uc, cynepdiliiii, 3actaBHe npaBo. Sk 3a3Ha4YaNOCh, Cy4acHE €BPO-
HeHChKe 3aKOHOABCTBO IPYHTYETHCS EPEBAXKHO HA PUMCHKHX ITOJIOKEHHSAX Ta MiA-
xoJax y cepi peuoBoro npasa.

Ha neit akT 3BepTaroTh yBary # ykpaiHncheki BueHi-nuBinictd. B. I. Harau6ina,
30KpeMa, MiAKPECIIOE, M0 «3 YaciB pUMCHKOTO IPaBa CEPBITYTHI IIPaBa CTAaHOBIISThH
OCHOBY IIpaB Ha 4yXKi pedi, i Tak camo sk i y CrapomaBHboMy PuMi, y cydacHHX
3aKOHOJABCTBAX BUALSIIOTH Pi3HI BUIH CEPBITYTHHX MpaB»?.

VY uoMmy momsirae MeTa BCTaHOBJIEHHs IpaB Ha 4yxi pedi? Ha nHamy mnymky,
HE3Ba)KAIOYM Ha IIEBHY HETaTHBHY pOJNb, Ky BIJIrparoTh Ii IIpaBa, CTBOPIOIOUH
ICTOTHI OOMEXXEHHS MpaBa BJIACHOCTI, MOPYIIYIOYH THM CaMHAM OIHH 3 CYTTEBHX
MIPHUHIUITB MIPUBATHOTO MpaBa — MPUHIKI CBOOOIU BIACHOCTI, iX MOIIMPEHICTh Y
3aKOHOZIAaBCTBaX KpaiH €BPOMHM CBIAYMTH PO KOPUCHICTH Ta JNOLIIBHICTh 3a3Haue-
HUX 1npaB. Lliei Touxu 30py JIOTPUMYEThCs OLIBIIICTh YYCHUX-IUBITICTIB. «PexnM,
30yAOBaHMI JIHIIEe HA npam BJIACHOCTI, — BKa3zye [. HOKpOBCLKI/II/I — TIOBHICTIO 130-
JIFO€ OJHE TOCIIOAApPCTBO BiJ iHIIOTO. AJie Taka i30JALis HABITH 1 B HATYpaIbHOMY
rOCIIOAAPCTERI € HICEHITHULICIO»S

IIpaBa Ha 4yxi pedi popMyBaKCI B pUMCBKOMY MPaBi MOCTYIIOBO, 3 PO3BUTKOM
cycninbHUX BifHOCUH. Takuil po3BUTOK OyB 3yMOBIEHUH (HOPMyBaHHAM iHCTUTYTY
IHMBIyaIbHOI BJIACHOCTI, CTAHOBJICHHSM 1 BJIOCKOHAJICHHSM BiJHOCHH OOMIiHY,
320XOUCHHSIM TOPTIBIII B PUMCHKill nepxasi. L{e cTarso 0CHOBOIO pO3BUTKY SIK peyo-
BUX, TaK 1 3000B’A3a1bHUX BiTHOCUH. OJJHAK 32 BCi€l PI3HOMaHITHOCTI Pi3HOTO BUAY
JIOrOBOPIB, 110 ICHYBaJIH Y KJIIACHYHOMY PUMCBKOMY IIPaBi, KUIBKICTh BUIB PEUYOBUX
paB Oyna HeBeNuKolo. Lle 3yMOoBIIOBaNOCsS TUM, 110 BHACILIOK CBOET aOCOMIOTHOC-
Ti, pEYOBi IpaBa 3ayinajiid IHTEPECH TPETiX 0cCi0, 30KpeMa, y TUX BHIIQJKAX, KOJIH
3alikaBjeHi 0COOM MaJli HaMmip MpuA0aTh piv, OOTSHKEHY PEYOBUMH TpaBaMu, abo
BOJIOZILIM TAKOK PIUYI0.

PumcbkoMy IpaBy Oyia Bizoma HaliMeHINA KUIBKICTh PEYOBUX IIPaB, ajle OCHOB-
Hi KaTeropii peuoBoro Inpasa, CTBOpeHi ropuctamu CraponaBHboro Pumy iy Teme-
pilHiit yac € HeoOXITHUM (YHIAMEHTOM JOCII/DKEHb Ta PO3BUTKY JAHOT Kareropii
B MPaBOBIi#l cucTeMi OyIb-SKOi Cy4acHOI €BPONEHCHKOT KpaiHu.

XapakTepu3youH 3MiCT, 0COOIMBOCTI IIPaB Ha Yy>Ke MaiHO Ta MiCLle y CUCTEMI
pEJOoBOTO IIpaBa 3a 3aKOHOJABCTBOM KpalH KOHTHHEHTAIBHOI CHCTEMH IIpaBa,
B. 1. Haruu6izna 3po0HB KOHCTPYKTHBHHUI BUCHOBOK, SIKMI MOXKHA B3SITH JI0 YBaru
Tpu po3poOIli KOHIENTYalbHUX 3acajl MoOyJ0BU CUCTEMH PEYOBOTO IMpaBa B yKpa-
THCHKOMY LIMBIIBHOMY 3aKOHOZABCTBi. ABTOp 3ayBaxye: «B okpeMuX MpaBonops-
Kax i BUIY [IPaB IPsMO 3aKpiIIeH] Ha PiBHI KOJEKCIB, /i IIOBHICTIO JI€Tali30BaHO
cnerudiky ix mpaBoBoro pexxumy (Himenpke nuBibHe yinoxkeHHs, OpaHIly3pKuit
nuBiNBHUE koaeke, [uBinbHui komeke Itanii, [{uBinpHu# Komeke MayibTi Ta iH.).
HaromicThb B iHIINX KpaiHaX BU3HAYEHO JIUIIE 3araJIbHi BUXiAHI ON0XKEHHS TOTO YU
IHIIOrO BUAY CEPBITYTIB, a AETANi3yIOThCS BOHM B IHIIUX HOPMATHBHHUX aKTax,
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yacTo mijg3akoHHoro xapakrepy (binopycs, Pocis, Kazaxcran, Bipmenis, Monromis
Ta iH.). JloBOJIi 4acTO B HOPMAaTUBHUX aKTax IpaBa Ha dy’Ki pedi CTPyKTypHO HOIIHU-
HAIOTBHCSI PO3MIIIIOM «PEYOBE MPaBO» a00 «IPABO BIACHOCTI» 0€3 X BHOKPEMIICHHSL.
HageneHuii BUCHOBOK IIOJI0 CTPYKTYPHOT'O PO3MIIIIEHHS Ta BUIOBOTO MOJLTY CEPBi-
TYTIB Y LIMBIIBHUX KOJIEKCAX € BaXIJIUBHM, aJDKE 3BIJICH BUILUIMBAE PO3YMIHHS Ipa-
BOBOI NpHUPOAM JaHUX mpaB: sk camoctiiiHux (Himewuwna, ®panuis, Irtanis,
Tonbima, Icnanis, Itamist), 4n Ak MOXigHHX, a00 SK OOTSHKEHb MpaBa BIACHOCTI
(Binopyce, Pocis)»6. Ilogo LMBIIBHOIO 3aKOHOAABCTBA YKpaiHW, TO Ha3BaHHH
aBTOp 3BEpTAa€ yBary Ha TOH (akT, o YKpaiHa y [[bOMY ITUTaHHI MOCIJIa€ MPOMIX-
HE CTaHOBHILC, OCKIJIBKM 3aKOHOJIABEIlb, HE3BAXKAIOUM Ha 3aKPIIUICHHS 3a3HaYCHUX
IIpaB y OKpeMii IMaBi, BCE 5K TaKU BIABCS JI0 OMKCOBOTO, 3aTAILHOTO ITiIXOIY B 4ac-
THHI BU3HAYEHHS [IPABOBOTO PEXXUMY OKPEMHUX BHIIB CEPBITYTIB’.

Ha Hamy aymKy, BiICYTHICTB YiTKOi CTPYKTYpH CUCTEMH PEYOBOTO MpaBa, 3Mic-
TY PEYOBHUX MPaB Ta BU3HAYCHHS PUHIIMITIB PEIOBOTO MpaBa He A€ 3MOTH TPOBEC-
TH YiTKE PO3MEKYBAHHS OKPEMUX BHIIB 1 BCTAHOBUTH MiCTaBU ()OPMYBaHHS caMOi
CHCTEMH PEYOBOTO IpaBa B YKpaiHi.

VY [uBineHOMY KozeKci YKpaiHH MpaBa Ha YyKe MaliHO 3aKOHOJIABEllb BHILINB
y okpemuil po3ain 2 «PedoBi mpaBa Ha uyxe MaiiHO», AKuil pa3oM i3 posniiom 1
«IIpaBo BIacHOCTI» BXOOHUTH 1O KHUTH 3 «IIpaBo BIACHOCTI Ta iHIII PEYOBI MpaBay.
3aranbHE BH3HAYEHHS PEYOBOTO IIpaBa, HOr0 OCHOBHHMX O3HAaK Ta HPUHIUIIIB
kuura 3 LIK Vkpainu sik Bxe 3a3Haqanocs He MICTUTh. He MiCTHTh LIMBINBHE 3aK0-
HOJIABCTBO 1 3arajJbHOrO MOHATTS MpaBa Ha Yyxe MaiiHo. HamaeThest uine nepernik
PEYOBHX MMPaB Ha Yy>Ke MAHO Ta iX XapaKTepHCTHKA.

VY yacruni nepmiit ct. 395 [IK VYkpaiuu Bu3HaueHO: «Pe4oBUMH MpaBaMu Ha
Yyy)Xe MaifHO BBa)KAIOTHCS: MPABO BOJIOAIHHS, CEPBITYT, cynepdimii, eMdiTeB3uCH.

Crif 3a3HAYMTH, IO CYYaCHUMH 3aKOHOMABCTBAMHU €BPOMEHCHKUX KpaiH Killb-
KIiCTh 1 3MICT PEYOBHX MpaB KOHTPOIIOIOTHCS. 3MICT OYyIb-IKOrO PEYOBOTO IIpaBa
HE3aJIeKHO BiJl HOrO BUIY IPYHTYEThCS HA OCHOBHOMY IPUHIIMII — TAHYBaHHI HaJl
piuuto. OCKiNbKH TaKe MaHyBaHH MOKE 3MiHIOBATHCS SKICHO, TIPOSIBIISIFOYHCH Y Pi3-
HUX (QopMax (KOpPUCTYBaHHS, YNPABIiHHI, PO3MOPSIKEHHS Piydlo i T. A.) 1 KiIbKic-
HO, IIPE/ICTABIISAIOYH Pi3Hi CTYNECHI IOBHOTH, TO BHIAETHCS, IO PEUOBI IpaBa JOMyC-
KalTh HECKIHYCHHY Pi3HOMaHITHICTh. Tak BOHO i Oyno 0, skOu (HhopMyITHOBaHHS
3MICTYy PEYOBHX TpaB 3aJMIIAIOCS HA PO3CY/ MPUBATHUX OCIO: TOJI KOKEeH MaB Ou
MOXJIUBICTb BCTAHOBHUTHU Ha CBOIO piu abCOIOTHE MpaBo Oynib-sAKo1 POpMH 1 3MicCTYy.
OnHak Ha BiMiHY BiJl BITHOCHUX MpaB, SKi MAlOTh CHJIY TUIBKH JUISL CTOPIH, SIKi
VKJIaJIM JIOTOBIp, PEUYOBi MpaBa — aOCOJIOTHI, @ 3HAYUTh 000B’SI3KOBI IS BCiX OCIO.
Binrak, xapakTep IMX MpaB BIUIMBA€ HA BECh IIUBUILHUN 00OPOT, MPU3BOASIYH JIO
3HELIHEHHs1 00’€KTiB, OOTSIKEHMX PEYOBHMMHM IpaBaMU. ToMy HE MOXKHA HaJlaTd
MOXJIMBICTh BU3HAYCHHS 00CATY Ta 3MICTY PEYOBUX NpaB MPHUBATHHM 0COOaM.

I{uBiNbHE 3aKOHOMABCTBO JEP)KAaBU BIAIMOBIIHO IO MOTPEO CYCHUIBHOTO KUTTS
MOBHHHO BHPILIyBaTH NUTAHHSA, SKi caMe BUIU PEYOBUX IPaB AOIyCTHMI Ha HOTO
Tepurtopii. Lle# MpUHIMIT OTPUMAB Ha3BY — BCTAHOBJICHHS PEUYOBUX MPaB 3aKOHOM.
BiH IpyHTy€eThCS Ha HEOOXIMHOCTI CHPOIICHHS PEYOBHX BITHOCHH IIIIXOM OOMe-
YKeHHSI KOJIa PEYOBHX IIPaB 1 YITKOTO BU3HAUSHHS 1X 3MICTY, @ TaKOXK MPOTOJIOMICHHS
MPUHIMITY TyOIIYHOCTI PEYOBUX MPaB, 3aCHOBAHOTO Ha 00OB’SI3KOBOCTI 1X JiepiKaB-
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HOI peecTpauii. 3 omIsALy Ha L€ MalOTh BH3HABAaTHCS HENINICHUMHU JOTOBOPH, ILIO
BCTAHOBIIIOIOTH BIIMIHHI B/l epes0adeHnX 3aKOHOM PEYOBi MpaBa.

BaxMBUM € BHBYCHHS 3a3HAUCHOTO NMPHHIMIY B 3aKOHONABCTBI YKpainu. Ha
HaIlly DYMKY, HE 30BCIM 3pO3YMIIMM BHJIAETHCS BUKIAACHHS MPUHLUITY BCTAHOB-
JICHHS pPEYOBHX MpaB 3akoHOM y IluBinbHOMY kozmekci Ykpainm (mami — LK
VYkpainn). ¥ wactuni npyriid cr. 395 1K VYkpainu Bu3HaueHO: «3aKOHOM MOXYTb
OyTH BCTaHOBIICHI IHIII PEUOBi ITpaBa Ha Tyxe MalHO».

MoskHa 3p0OHUTH BUCHOBOK, 1110 B I[HBIILHOMY 3aKOHOJIABCTBI YKpaiHU HE Tijlb-
KM BU3HAYCHI BU/IM TIPaB HA YyXKi pedi, 3MICT IKUX PO3KPUBAIOTH BiAMOBIIHI HOPMHU
K Vkpainu, a i 3aJHIIA€THCS BUTBHUM MICIIE [UIS THX TPaB, [0 BUHUKATUMYTh Y
IIPOLIEC] MOAANBIIOTO PO3BUTKY MPUBATHUX BITHOCHH. Takuil MiXiJ MICTUTD IIEBHY
po0JeMy, OCKIUIBKM TPOTOJIONIYE BiIbHE BCTAHOBJICHHS HOBUX BHUJIIB PEYOBHX
npaB, X04a 1 3aKOHaMH, ajie 6e3 000B’I3KOBOCTI BpaXyBaHHs KOHLIECNTYaJIbHHUX ijI-
XOJ[iB, MPUHIIUIIIB, CTPYKTYPH PEUOBOroO TpaBa. Beaxkaemo, Bce 1ie HeO0OXiTHO CIo-
yarky Bu3Hauutu y LK Vkpainu.

BinbiicTh €BpOTEHCHKUX 3aKOHOABCTB YCTAHOBIIOIOTH Y IIMBUIBHUX KOJIEKCAX
HepestiK TUILKY THX MPaB, 10 PO3IIAAAIOTECS OE3II0CEPEIHB0 HUMMUS,

Buxonsuu 3 aHaizy HMBIIBHOTO 3aKOHOJABCTBA €BPONEHCHKUX KpaiH, Oyno O
OUTbII KOPEKTHUM BU3HAYUTH e MPUHILUI SK MPUHIUI BCTAHOBJICHHS PEYOBUX
npaB [{uBineHUM KomekcoM. ToOTO Ha3By AIMCHO PEYOBOTO MpaBa MOXKYTh OTpUMa-
TH TUIBKU Ti MaifHOBI NpaBa, sIKi KOHKPETU30BaHI y KOIU(IKOBAHOMY HOPMAaTHBHO-
My akTi. Y 3B’S3Ky 3 UM CIIPaBEIJIMBUM BUIAETHCS TaKe MipKyBaHHs: «3a AKUX Ou
IiICTaB HE MPOBOIMIACEH KiIacH(iKalliss pe4oBUX MpaB 1 Koo O He Oyna iXHs mpu-
poza, TOJIOKEHHS PO PEYOBI TpaBa, M0 MICTATHCS y MPABOBHUX aKTaX 1HIIOI raity3i
(Hanpukian y 3eMenbHOMY KOJEKCi), MOBHHHI BiamoBimarn Hopmam L{uBinbHOTrO
KoIeKCy»”. 3a3HaueHU PUHIIKIIL, HA HAIy JYMKY, MA€ IPYHTYBATHCS HA TOMY, IO
Oynb-sKa TpaBOBa CHCTEMa, SKIIO HEK pelenidoBaHi PUMCHKI MOJOXKEHHS, Mae
numerous clausus, ToGTO 0OMEXeHe KOJIO PEUOBHX TIPaB.

TakuM 9MHOM, MOXKHA 3pOOMTH BHCHOBOK, L0 MOJIOXKEHHS IIPO BCTAHOBICHHS
3aKOHOM HOBHX BHJIIB PEUOBHX MpaB, K Iie nepeadadero B [IK Ykpainu, € ciipHuM,
ockinbku [IK VkpaiHu He BCTaHOBIIOE numerus clausus pedoBHX Ipas, a mepeada-
yae MOXIIMBICTH X MOJIEIIOBAHHS Hajall B IHIIMX 3aKOHOJABUMX aKTax.
He3sBaxaroun Ha TOii (axT, 1110 CHCTEMA PEUOBHX IIPAB Y IIUBIJIBHOMY 3aKOHOIABCTBI
Vipainu popmyBaacs micisi TPUBAIOT HepEePBH MPUBATHOIPABOBOTO PETYITIOBAHHSI,
MOAaBIINI PO3BUTOK PEYOBOTO IMpaBa Mae 3iHCHIOBATHCS Ha MiJICTaBi MepeBaru
HopM 11K Ykpainu, a BAHUKHEHHS HOBHUX MPABOBUX KOHCTPYKIIIH CHCTEMH PEYOBO-
To npasa MawTh OyTH BigoOpaxeni y LIK Ykpainu. KpiM 1boro, BAHUKHEHHS HOBUX
BHUJIIB PEUOBUX MpaB Mac OyTH MOBENCHO, BUIPABIAHO PO3BUTKOM ESKOHOMIYHHUX i
COLIiaJIbHUX CYCMUIBHUX BiTHOCHH, BiJIIOBIIATH OCHOBHUM IPUHIUIIAM, O3HAKAM 1
MOJIOKEHHSIM PEYOBOTO IPAaBa, 13 ypaxyBaHHIM X BHJIIB, 3MICTY TOIIO, 3a3HAYCHUX
y UK Vkpainu. [Hmii minxis, o Hagae MOXKJIMBICTh BCTAHOBJICHHS BUIB PEYOBUX
npaB OyIb-KUM 3aKOHOM, MOXKE MaTH HETaTHBHI HACTIIKH Y BUIVISII HEBUIIPaB/Ia-
HUX OOMEXEHb IpaBa BIACHOCTI i BCHOTO HUBLILHOTO 000POTY.

Criz TakoX 3BEpHYTH YBary, II0 BCTAaHOBJICHHS PEYOBHX MpaB JOTOBOPOM abo
PIIICHHAM Cydy HAJEXUTb A0 MiJCTaB BUHUKHEHHS PEYOBUX MpaB, TOOTO Iie Hpa-
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BOCTBOPIOIOYI I0pUANYHI (DAKTH, 1 BOHH HE CTOCYIOThCSI BHHUKHEHHS HOBHX BHJIIB
pedoBux mpas. Skmo x ¢popMmysaru cucteMmy pedoBux npas y LK Vkpainu, tam
MaroTh OyTH 3a3Ha4eHi BCi BUIM pedoBUX mpaB. Ha Hamry ay™mKy, ciuij BU3HATH HE
MIPUHIUI BCTAHOBJIEHHS PEYOBUX IPaB 3aKOHOM, a IPHHIMIT BCTAHOBIECHHS PEYO-
Bux mpaB LIK VkpaiHu, 1mo CTBOPUTH IOAATKOBI TrapaHTii 3aXHCTy YYaCHHKIB
UBLIEHOTO 000POTY.

Hopmu LIK Ykpainu MOBHHHI MOBHICTIO XapaKTepU3yBaTH BCI PEUOBI IpaBa: ix
3MICT, MiICTAaBH BUHUKHEHHS, TIPUIIMHEHHS, MEXI 3/1IHCHEHHS, MIICTABH Ta 3aCO0U
3axHCTy. Buxoasuu 3 1b0ro0, Y pa3i BAHUKHEHHS CIOPY 100 IIEBHOTO BUIY Y1 3MiC-
Ty pedoBOro npasa, GOpMyIIOBaHHs CyAOBUX pillleHb OyJe CIIPOIIEHE i MPUCKOpeE-
He, 10 CIPUATHME NOCUIEHHIO CYJJOBOTO 3aXHCTY.

3 onisaay Ha HaBeAeHe YacTuHy apyry cT. 395 IIK Ykpainu A01ibHO BUKIACTH
Tak: «[HIIMX BHIIB PE4YOBMX TpaB, KpiM BcraHoBieHHXx LIK Vkpainu, He icHye.
Oco0u He MaloTh IIpaBa CBOEIO BOJICK CTBOPIOBATH PEYOBi IpaBa, HE HependadeHi
LK Ykpainn».

Tok MOXKHa 3pOOWTH BHCHOBOK, IIO CHCTEMa PEYOBOTO IpaBa, BU3HAYEHA B
[UBLUILHOMY 3aKOHOIIABCTBI YKpaiHH, a TaKOX BIJIIMOBIIHI MPABOBI MPHHLMUIH, Ha
SKHX BOHA 3aCHOBYETHCS, MOTPEOYIOTh YIOCKOHAJICHHS 1 JOOIpPAIIOBAHHSA, y3TO-
JKCHHSI 1 HOBHX MIAXOMIB 3 ypaxyBaHHSM JOCBIIy PO3BHTKY CHCTEMH PEUOBOTO
IIpaBa B Cy4aCHHUX 3aKOHOJIABCTBAaX €BPONEHCHKUX KpaiH.
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Sevriukova I. F. Formation of rights in rem system in civil law of Ukraine and
Europe: a comparative analysis and and problematic issues

It must be emphasized that the concept of rights in rem in civil law of Ukraine is missing,
what can be considered as a significant disadvantage, because such an important legal cate-
gory should have its not only theoretical but also legislative confirmation. No doubt that this
situation creates obstacles in the formation and allocation rules rights in rem as a subsector
civil law of Ukraine.

Describing the features of legal regulation of proprietary relations in civil law some
European countries should pay attention to the reception of Roman regulations.

Roman law was known fewest rights in rem,, but the main categories of rights in rem,
established lawyers Ancient Rome and now is a necessary foundation for research and devel-
opment of this type in the legal system of any modern European country.
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Current European legislation take control of the number and content of rights in rem,. The
contents of any rights in rem, regardless of its type based on the basic principle — the rule of
the thing.

We can conclude that the civil law of Ukraine not only certain types of rights in rem, the
contents of which reveal the relevant provisions of the Civil Code of Ukraine, but remains free
for those rights that arise in the course of further development of private relations. This
approach provides a problem because enough free proclaims the establishment of new types
of rights in rem, though the laws, but not mandatory consideration of conceptual approaches,
principles, structure of property rights. In our view, it is necessary to first determine in the
Civil Code.

The system of rights in rem presented in the civil legislation of Ukraine and relevant legal
principles on which it is based. need improvement and refinement, coordination and new
approaches based on the experience of development of the system of rights in rem in contem-
porary legislation of European countries

Keywords: property law, system of rights in rem, principles of rights in rem, the principle
of establishing rights in rem in law, the rights to other people's things.

YOK 349.
5. B. CIMYTIHA,
KaHOuOam pUOUYHUX HayK

CTAHOAPTU €C TA 3AKOHOOABCTBO YKPAIHU
Y COEPI 3AUHATOCTI HACEJNIEHHA: NPOBNEMWU AQANTALIT

Cmamms npucesiyena 00CiOHCeHHIO HAYIOHATTLHO20 3AKOH00A8CMEA Y chepi 3atiHAmoc-
mi ma 1020 Gi0NOGIOHOCMI €6PONEUCLKUM NPagosum cmanoapmam. Poszensinymo 6az06i npu-
Hyunu 3akonodascmea €C, 30Kkpema, NPUHYUN piHONPABHOCMI Ma 3a00POHU OUCKPUMIHAYI],
wo 3axkaadenuti ¢ ocHogy ecix cmanoapmie €C, 3ab6e3nevenns pieHONPaGHOCMI Y0I06IKi6 ma
JHCIHOK mowjo. 3a 00nomMozol0 NOPIGHANLHO20 AHANIZY HAYIOHANLHO20 3AKOHO0ABCMEAd ma
oupexmue €C 3pobieHo 8UCHOBOK, WO YUHHE 3aKOHO0ABCMB0 YKpainu 6 yacmuHi 3aiHAmoc-
mi i npogheciiinol JisibHOCMI 6 Yinomy 8i0N0BIOAE MINCHAPOOHUM MA €EPONEUCLKUM CMAH-
dapmam. Boonouac nompebye yOOCKOHANEHHs cucmemMa KOHMpOno 3a OOMPUMAHHAM 3aKO-
HOOagcmea y cgpepi 3aliHAMOCmi HacelenHs, 30Kpemd, 6 YaCmuHi HeOOnyueHHst OUCKPUMIHA-
yii npayieHuKie nio Yyac NpUIHAMMs Ha POOOMY Ma 3anPoBAONCEHHs DIEGUX MEXAHIMIE BUSE-
JleHHs makoz2o pody nopyutenv. Taxooc y cmammi nioHiMaemvcsa npoonema 8i0CcymHocmi
HALENHCHO20 NPABOBO20 Pe2YO8AHHS HECMAHOAPMHOT 3auHAMOCMI 8 YKpaiti, sike NOPIGHAHO
3 3akonooascmeom €C 3HauHO i0cmae 6i0 ICHYIOUUX CYCRITbHUX GIOHOCUH | nOmpeb npax-
MUuKU ma nompeoye cymmegoeo yOOCKOHALEHHSL.

Knrwouosi cnosa: 3aiinamicme HaceleHHs, adanmayis 3aKOH00Aécmea, cgepa npayi, ouc-
KpUMiHayis, HeCmaHOapmHa 3auHAmMicme.

Cumymuna A. B. Ctranpaptel EC 1 3akoH01aTeJIbCTBO YKpauHbl B cepe 3aHATOC-
TH HaceJIeHUs: NPo0/1eMbl ajanTauuu

Cmamus noceaujena ucciedo8anuio HayUoOHAIbHO20 3AKOHOOAMENbCMEA 6 cepe 3aHs-
mocmu u e20 coomeemcmsusl esponeticCKuM npasogeim cmanoapmam. Paccmompenwvl 6asogvie
npunyunvl 3akonodamenvcmea EC, ¢ vacmnocmu, npunyun pasHonpasus u 3anpema Ouckpu-
MuHayuy, Komopbwlil 3a10%%cen 6 0CHO8y écex cmandapmos EC, obecneuenus pasnonpaeus



