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Kuzheliev O. M. Legal services: to determine the essence and content

In the article explored the essence of the «service» as a social category. Societal content
«servicesy is defined by the fact that they are a form of social interaction and contribute to a
relationship between the subjects in which one entity performs actions in the interests of the
other to achieve useful results.

Service category as multidimensional, studied different subjects: pedagogy, psychology,
philosophy, medicine, sociology, economics, law. That is the result of the existence of such cat-
egories as: economic services, psychological services, medical services, social services, legal
services. The legal services are a form of social services and to dissociate oneself from them
by the need to allowance the legal interests of privies are proved.

1t should be noted that in the legal literature ongoing debate regarding understanding the
concepts of «legal services» and «juridical services», which is the cause of the various points
of view regarding the content of these concepts.

The analysis of scientific approaches to understanding the nature of legal services.
Supports the view of experts that do not see the difference between the terms «lawy, «legaly,
«juridicaly services because they represent services in the field of law.

Proved that the lack of unity in understanding the nature of legal services, due to the com-
plex problems of legal regulation of legal relations and ambiguity in the application of regu-
lations in critical situations in terms of providing business legal services.

In domestic legislation contained no unambiguous definition of law services. The made a
conclusion about exclusion to distribution of concepts between «legal» and «juridicaly serv-
ices.

Legal service is an act to ensure and protect the rights and legitimate interests of public
relations, and obtain the desired result of beneficiaries is a consequence of what constitutes
content services.

Key words: a service, legal services, juridical services, legal interests, privies.

YIOK 340.13
B. B. TFABPUIJIEHKO,
acnipaHm IHcmumymy Oepxasu i npaea
im. B.M. Kopeubkozo HAH YkpaiHu

OCHOBHI BNACTUBOCTI MEXAHI3MY 3AXUCTY MNMPAB NtoanHU

Y emammi 3’sicosytomeca nonamms ma 61acmusocmi Mexanizmy 3axXucniy npag moouHu.
Bcmanoeneno, wo 3axucm npae cpomadan 30IiUCHIOEMbCA 3 6UKOPUCTNAHHAM HOPM DIZHUX
eanysell npasa, wo 2080pumv NPO NPUHANEHCHICTb MEXAHI3MY 3aXUcmy npas JoouHu 00
KOMNIIEKCHORO (MIdic2ay3e6020) npasogoo incmumymy. FOpuouuni nopmu, He3eaxdcaiouu Ha
me, W0 8OHU PI3HI 3a XAPAKMEPOM 1 3MICIOM, 3a4inaoms npobiemMu 3axXucmy i MiCmsamscs y
8CIX 2any3sax npasa.

Knrwouosi cnosa: saxucm, npasa ir0OUHU, MEXAHI3M 3aXUCMY Npas AHOOUHU, FOPUOUYHI
iHCMpyMeHmu 3axucmy.
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T'agpunenxo B. B. OcHOBHbIE CBOICTBAa MeXaHH3MAa 3aIUThHI IPaB YeJIOBEKa

B cmamve onpedenaromea nonwsamue u ce0UCmMEa MeXAHUIMA 3AUUMbL NPAS 4el08eKd.
Vemanoeneno, umo 3awuma npae epasxcoan ocywecmensiemesi ¢ UCHONIb308aHUeM HOPM Pa3-
JIUYHBIX OMpaciell npasa, 4ymo 2080pum 0 NPUHAOIEHCHOCIU MEXAHUSMA 3aujUnbl NPA8 Yeno-
6€KA K KOMNIEKCHOMY (MeXNCOmMpAciesomy) npasogomy uncmumymy. FOpuouueckue nopmoi,
HeCMOmpsi Ha Mo, YMO OHU PA3Hble NO XaAPaKmepy U COOEPHCAHUIO, 3ampasuearom npoodiemol
3auumel U cO0EPIHcCAmcs 80 6cex OMpACIAX NPasd.

Knroueswie cnosa: sawuma, npasa uenogexa, Mexanusm 3awjumsl npag uenoeexd, puou-
yecKue UHCMPYMEeHmbl 3auUmsi.

Gavrilenko V. The basic properties of the mechanism of protection of human rights

In the article it explains the concept and properties of the mechanism of protection of
human rights. It is established that the protection of the rights of citizens is carried out with
the use of norms of different branches of the law that speaks of the accessories mechanism of
human rights protection to the integrated (intersectoral) legal Institute. Legal norms, despite
the fact that they are different in nature and content, raise issues of protection and are found
in all branches of law.

Key words: protection, human rights, the human rights protection mechanism, legal
instruments of protection.

Hapniiinuit 3axucT npap JIOJWHA — BHIUA KPUTEPid OLIHKH JiSUILHOCTI BCIX
IHCTUTYTIB J€pXKaBH, 110 CKIAJalOTh CUCTEMY NPABOOXOPOHHUX 1 MPaBO3aXUCHUX
oprasiB. PartudikysaBiu €Bporneiicbky KOHBEHIIO NP0 3aXUCT IIpaB JIIOAUHU Ta
ocHOBHHUX cB0OO1 (1950 p.), Vkpaina B3suta Ha cebe 3000B’s3aHHS 3a0€3MEYUTH
KOXXHOMY, YHi TpaBa TOpYIIeHi, epeKTuBHI 3aco0u mpaBoBoro 3axucry (cr. 13
Koncrutynii Vkpainu). Cnig TakoX 3a3Ha4MTH, IO MpaBa 1 CBOOOAM JIFOIWHH,
nepenbadeni crarsimu 29, 59, 63 Koncrutyuii Ykpainu, He MOXyTb OyTH oOMexe-
Hi HaBiThb B yMOBaxX BO€HHOro a0 Haa3Bu4aiiHOro crany (cT. 64 Koncrurymii
VkpaiHu), TOOTO ITpaBo Ha 3aXHUCT, 3TiTHO 3 KOHCTI/ITyIIICIO VkpaiHu, € mpaBoM abco-
JFOTHHUM, 1 TOMY OyIb-sike BTpy4YaHHS y 3IiHCHEHHS IIbOTO MpaBa Mae BH3HABATHCS
HenpaBoMipHHM. /1151 3a0e3neueHHs peaizalil Ta 3aXUCTy MpaB 1 CBOOO JIIOAWHH 1
rpomMaasHuHa, KoHCTUTYIIS 1 3aKOHOAABCTBO YKpaiHU nependadaioTh MOXKIUBICTh
3IiHCHEHHS TPOMaJITHAMHE TIEBHUX JIiH, a TAKO)X CTBOPECHHSI CUCTEMH OpPTaHiB Jiep-
JKaBH, MPU3HAYCHHSM SKUX € JOTIOMOTa TPOMaJsiHAM y peasti3allii i 3aXHCTi iX mpaB.
MOKIIMBOCTI 31iHICHEHHS] TPOMAaJsTHAMU MEBHUX BUMHKIB IIOJ0 33aXHCTy BIIACHUX
mpaB i cB00OJI Ta CCTEMa OPraHiB, sSKi 3aXHUILAIOTH 1 3a0e3MeYyIOTh I1i PpaBa Ta CBO-
60711, € CKJIa0BUMHU FOPUANYHOTO MEXaHI3My 3aXHCTY MPaB JIFOIUHH.

PeanbHa MOXIIUBICTB 31iHCHEHHS OCHOBHUX IIPaB JIIOJHHH KOHKPETHOIO JTIONH-
HOIO 3a0e3TeuyeThesl, HacaMIlepes, HalllOHaJbHUM IOPUINYHIM MexaHizMoM. IIpo
11e, 30KpeMa, CBi14aTh 1 BCTAHOBJICHI MPOIIEyPH MI>KHAPOIHOTO MpaBa: 0coba Moxe
peami3yBaTH CBO€ IIPABO Ha 3aXHCT 32 MEKaMHU AEPXKaBU JIMIIE B TOMY BHUIAJKY,
SKIIO BOHA BUYepHalia yci HallloHaJIbHI 3acCO0M MTPAaBOBOTO 3aXHCTy (110 pedi, CIij
3a3HAYNTH, 10 TPOMAJITHU HE KOXKHOI AEPKaBH MOXYTh CKOPHCTATUCS TaKHUM IIpa-
BOM, a JIMIIE Ti€l, Ka BU3HAJA IOPUCIMKINIO BiIMOBIAHAX MIXXKHAPOIHUX OPraHiB)
(4. 4 ct. 55 Koncruryuii Ykpainu). Tomy came neprkaBa 3000B’s13aHa 3a0€3MEUUTH
KO>KHY JIFOAHMHY, IIpaBa SIKOi MOPYILIEeHO, e(hEeKTUBHUMHU 3aCO0aMH 3aXUCTY.
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IIpu upomy, citij 3a3HaYKUTH, IO AOCHTIHPKEHHIO OKPEMHUX aCIEKTIB MEXaHi3My
3aXUCTy IpaB JIIOAUHU HPUAUIAIM 3HAUYHY YBary Taki BiTUM3HAHI BYEHi, 5K
3aBoporuenko T. M., Kayn B. @., Oroponuux O. I, Iloropinko B. @., Poro-
3i M. I1., Ckakyn O. @., Craguuk I. H., Pa6inosuu I1. M. Cepen 3apy0isKHHX BUe-
HUX Tpeba BigzHauntu npani AnekceeBa O. C., AnekceeBa C. C., 'eccena B. H.,
Tomen /1., I'ymbonsara B., Kanyrina B. 0., MoreBunasky E. ., Hepcecsnua B. C.,
TIodbde O. C., Kapneus I. 1., ApneeBa M. A., Byrunina B. M., Tonuaposa 1. B.,
Bapouna B. B., I'pubanora B. I1., Topmikosa C. A., I'ymuna B. 3., [Ipomina I. I1.,
3apunkoro A. B., Kupnanosa T. I. Ta iH.

CydacHuil cTaH, TEHJEHLIl 1 AMHAMika PO3BUTKY MEXaHi3My 3axHCTy IIpaB
JIOAWHE B YKpaiHi MOTpedye BCEOIYHOTO KOMIUICKCHOTO TEOPETHKO-TIPABOBOTO
BHBUYCHHS HOTO IOPUIMYHMX IHCTPYMEHTIB 3arajioM Ta OKPEMHX CKJIQJIOBUX, Cepel
SKHX B)XXIIMBE Miclle 3aiiMae aJIBOKaTypa Ta CTBOPEHHS KOHIENTYalIbHOI Mojaei il
HOBHX B32€MOBITHOCHH 3 IHIIUMHU Cy0’€KTaMU 3aXHCTY MPaB JIFOJHHU.

Meroro 1i€i cTarTi € 3’sICyBaHHs 3MICTY MEXaHi3My 3aXHCTy MpaB JIIONUHU Ta
rpoMajsIHUHA, BU3HAYEHHS OCOOIMBOCTEN Ta XapaKTepHUX O3HAK.

VY ropuauyHii Hayli Hapa3i HEeMae €JMHOTO MAXOIY MO0 TOTO, SKUMH, B FOPH-
JUYHOMY PO3yMiHHI, IOBUHHI OyTU IHCTpyMEHTH MEXaHI3My 3aXUCTY MIPaB JIFOJUHH,
IIpOTe BCi €MHI B TOMY, II0 BOHH MAIOTh OyTH YiTKO PErIAMEHTOBaHI — BH3HAYCHI
Ta 3aKpiMJICHI Ha 3aKOHOJIAaBYOMY PIiBHI, K TIEPEIyMOBa iX OJJHAKOBOTO TIyMAauCHHS
Ta 3aCTOCyBaHHA. Ha Haily JAyMKy, FOPHAWYHI IHCTPYMEHTH Y MEXaHi3Mi 3aXHCTY
npaB JIOAWHU Ta TPOMAJSHUHA CIiJ, MEpIl 3a BCE, PO3MIIIATH SK PErylboBaHy
IOPUIMYHUME HOPMaMH JTiSUTbHICTh AEPXKaBHUX OpraHiB abo Jii cy0’€KkTa 3aXHCTY,
CIPSMOBaHI Ha peaii3aililo MpaBa Ha 3aXHCT 3a JOMOMOTOI TEBHUX CHOCOOIB 1
3aco00iB.

BifblricTh HAyKOBIIB MOHATTS MEXaHi3My 3aXHCTy TpaB JIOAWHA BU3HAYAIOTH
SIK CHCTeMY e()eKTUBHUX IOPHIUYHUX IHCTPYMEHTIB (3ac00iB Ta CHOCOOIB pearisa-
1ii) 3 OXOpPOHM Ta 3aXUCTy MpaB JIOAWHH, KA € 000B’SI3KOM Jep:KaBU B 0C00i il
YIIOBHOBa)KEHHUX OPTaHiB, CKIAJOBHMHU €IEMEHTaMHU SIKOTO €: IIPaBOBE 3a0e31eueH-
HSl; IHCTUTYIIHHA (Cy0’€KTHA) CKIIaJ0Ba Ta B3a€MO3B’ 30K MK HUMH. TakuM 4u-
HOM, 3a3HaYCHHI MEXaHi3M BKJIIOYAE JIBI CKIIAJIOBi: OXOPOHY 1 3aXUCT MPaB JIFOAMHH.

MHOXHUHHICTD MiZXO/IB BUBYCHHS BKA3aHOTO sBHUINA, HA TyMKy M. M. Tapy-
CiHO1, 00yMOBJICHA TUM, IO «3arajibHa Teopis Mpasa J0 [[bOTO Yacy He 3arporoHy-
BaJia TaTy3eBUM IOPUIUYHUM HAayKaM 3aJ0BITBHOTO BH3HAYCHHS 3aXHCTy CY0 €K-
THBHHX [IPaB Ta IHTEPECIB, a TAKOXK KPUTEPIiB OPMyBaHHS CHCTEMID) L.

3a3HayeHe HEraTHBHUM YMHOM BIUTUBAE HA MPABO3aCTOCOBUY MPAKTHKY.

«3axucT» K MOHATTA PO3IIANAETHCS Y Hayll 3 pi3Hux cropiH. [. O. Myparosa
BUJIUISIE TAKi MiAXOIH, BiIIIOBIHO 10 KOXXHOTO 3 SIKMX, 3aXUCT IIpaBa SBIIsIE COOO0I0:
1) cucremy 3axofiB; 2) OisUTbHICTH AEPXKABHUX OopraHiB a0o Aii cy0’exTa 3aXHUCTY;
3) cucTeMy IOPUIMYHMX HOPM; 4) peai3alliio IpaBa Ha 3aXHUCT 2,

Cnin norogutucs 3 nyMmkoro O. A. CHEXKO, 3TiIHO 3 KO0, 3aXUCT (MEXaHi3M
3aXUCTY) IOBUHEH PO3IVIAJATHCS K CYKYIHICTb BIANOBIAHUX Jill (IisUIBHOCTI) KOM-
MIETeHTHUX OPraHiB i MocajoBUX 0Ci6 (IHCTPYMEHTIB), 8 TAKOXK CAaMUX TPOMAJISH 3.

Bubip BapiaHTiB 3aXHCTy y MEXaHi3Mi 3aJIe)KUTh Bil Pi3HUX OOCTAaBHH: Bi[
XapakTepy MpaBOMOPYILICHHS, XapakTepy IMPaBOBIIHOCHH, BOJI camoro cy0’ekra
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3axXHCTY, 3aMO/iTHIX 30UTKIB Ta iH. O/IHaK, Y psA/l BUNIAJKIB, Y HOPMi 3aKOHY 3a3Ha-
Ya€eThCs, SIKUM KOHKPETHO CHOCOOOM uepe3 BiANOBIIHUI 1HCTPYMEHT Moxe OyTu
3axwIleHe KOHKPETHE TIPaBo JIIOIUHM, sike Oyso nopyuieHe. Hanpukiaza, mpu mopy-
LICHHI MAfHOBHX TIPaB PEKOMEH/IY€EThCS TAKUM CIIOCIO 3aXUCTY, K BiJIIKOAYBaHHS
30UTKIB 1 CTATHEHHS HEYCTOMKH, a TIPU BYMHEHHI 3JIOYHHY — MPUTATHEHHS JI0 Bif-
MOBiJJAJILHOCTI Ta MOKapaHHS.

CrnpoOyeMO BH3HAYHUTH IOPUANYHY TPHPOILY 3aXUCTY MPAB TPOMAJISH, PO3KPUTH
0COOJIMBOCTI 3aXHCTY, 10 XapaKTEPU3YOTh HOTO KOHCTUTYI[IHHO-TIPABOBY CYTHICTb.

ITo-neprue, 3axKCT MpaB rpOMasiH — e AisUTbHICTh, 000B’SI3K0Ba JUIsl IEPKABU
Ta ii oprauis. [Iporosyomnryrouu npasa i cB00OAM HANBHIIOIO COLIATBHOO LIHHICTIO,
a X 3aXuCT — 000B’13KOM JeprkaBH, KOHCTUTYMIsT YKpaiHU THM CaMHM 3BOAUTH Ied
IMIepaTuB, SKH KOHKPETH30BaHUI y HAI[IOHAJIBHOMY 3aKOHOJABCTBI, B paHT
OCHOBHUX.

Io-mpyre, 3aXucT — 1€ HisIbHICTD, 3/ilICHIOBaHA 3a JOIOMOTOI0 3aKOHOAABUO
BCTAHOBJICHUX MPHHAOMIB, GopM i crtocobiB BiAMOBIAHUMHE CY0’€KTaMH JaHUX Tpa-
BOBIJIHOCHH, 5IKi Y CBOTi CYKYITHOCTI, 32 Pi3HOIO T'aIy3€BOI0 CIPSMOBAHICTIO, € FOPH-
JUYHUMH IHCTPYMEHTaMH.

. O. MyparoBa BU3Ha4a€e CIOCOOM 3aXUCTy IIPaB sIK «BUYEPIIHO NependaucHi
L{MBiTBHAM KOAEKCOM UM 1HIIMMH 3aKOHAMHU [Ii1, MOCTIZOBHO 3IiICHIOBAH] YIIOBHO-
Ba)XKCHUMH 0CO0aMH YH OpraHaMu Jep>KaBHOI BIIaIH, CIIPSIMOBAaHI Ha MPUITHHEHHS
MpaBONOpYIICHHS 1 (a00) BIIHOBJICHHS MOPYIICHOTO IMBIILHOTO IpaBa. 3aJIekKHO
Big (opMmu 3axUCTy HaHi Aii 3AiHCHIOIOTBCS 0c000I0, YHE IPaBoO HOpyLIeHe, abo
YIIOBHOB2)KCHHM OpPraHOM JEpXKaBHOI Biamyl. 3BIJCH BHUIUTHBAE, IO 3aXUCT HE
BHYEPIYETHCS MISITBHICTIO JIHIIIE EPKABHUX OPTaHIB 1 MOCaI0BUX 0¢i0, a 3/1iHCHIO-
€TbCSA 1 CaMUMM TpOMaJsiHAMH B MeaX 3akoHy (0e3 BiIMOBITHOTO 3BEpHEHHS
HOTEPIIJIOro, y nepeadaueHuX 3aKOHOM BHIAJKaxX, HE MOXKe OyTH po3modare Kpu-
MiHaJIBHE TIPOBAKEHHS) 4.

3axucT MpaB TPOMAJIsSH 3IIHCHIOETHCS 3 BUKOPUCTAHHSIM HOPM PI3HHX Tay3ei
IpaBa, [0 TOBOPHUThH NPO NPHHAICKHICTH MEXaHI3My 3aXHCTy IpaB JIOAWHH 0
KOMIUIEKCHOTO (MDKIaly3€BOro) IpaBOBOrO 1HCTUTYTY. JlaHa IpHHANIEXKHICTh BKa-
3y€ Ha TaKy OCOOJHBICTh 3aXHCTY, SIK KOMIUIEKCHICTh IPAaBOBOTO PETYIIOBaHHS.

IcHy!OTh Taki BUAM FOPHIUYHHX IHCTPYMEHTIB NPABOBOTO 3aXHCTY JHOIHHU:
1) 3ajexxHO BiJ HOro cy0’eKTiB: CyIOBi, MapiIaMEHTCHKi; aJMiHICTPAaTHBHI; KOH-
TPOJIbHO-HAIVIAJOBI; aJBOKaTChKi Ta iHII; 2) 3aleKHO BiJ 3MICTy: NPUIIUHEHHS
HOPYIICHb NpaB JIIOANHU; YCYHEHHS IEPEIIKOA, 0 NMepenKoDKAIoTh 1X 3ificHeH-
HIO TOI1I0; 3) 32 TajTy3eBO0 HAJICKHICTIO: IUBLILHO-TIPABOBI; aIMiHICTpaTUBHO-TIpa-
BOBI; IIUBIJILHO-TIPOIIECYaJIbHI; KPUMIHABHO-TIPOLIECYaANIbHI TOIIIO.

Hapaszi cy0’ekramu 3a0e3nedeHHsS 3aXHUCTy MpaB JIOIWHA B YKpaiHi €:
Ipe3upeHt YkpaiHu — rapanT mpas i CBOOON JIOAWHM Ta rpoMasiHuHA; BepxoBHa
Pama Ykpainu — opras, sIKHii BHKJIIOYHO 3aKOHaMH BH3HAYa€ 3MICT IMpaB i cBOOON
JIONMHMA Ta TPOMaJsSHWHA Ta TapaHTil nux npas; Kabiner MiHicTpiB Ykpainu —
BUILMHA OpraH y CUCTEeMi BUKOHABUOI BIa[H, SIKMH BXHMBAE 3aXOIiB MO0 3abe3re-
YEeHHs MpaB 1 CBOOO JIIOMUHHM 1 IPOMa/ITHUHA; OPTaHH BUKOHABYOI BJIA/IU, K1 3a0€3-
MeYyyIoTh peali3allilo HaJaHUX IpoMajsHaM IIpaB Ta CBOOOI; MICIEBI AepiaBHI
aJIMiHICTpAIlil Ta OpPraHu MiCIIEBOTO CaMOBPSIyBaHHS (TEPUTOPiaIbHI IPOMAJIN), K1



524 IIPABOBA JIEP)KABA ® Bunyck 28

Ha BIJINOBIOHIA TepUTOpIi 3a0€3MeuyroTh JOTPUMAaHHS MpaB i CBOOOA IpOMaJisiH;
OpraHu CyJOBOi BJIajy, NOKJIMKaHI 3aXWIIaTH Ta BiIHOBIIOBAaTU IpaBa i cBOOOAU
rpoMajisH, y pasi IX NopylleHHs; YIOBHOBaxeHUH BepxoBHoi Paau Ykpainu 3 npas
mronuHu (OMOYICMaH), SIKMH 31MCHIOE MapIaMeHTChKHIA KOHTPOJIb 3a JNOJepiKaH-
HSM KOHCTHTYIIWHUX TIpaB i CBOOOJ JIIOMWHM 1 IPOMaJSHUHA, TPOKYpaTypa, sKa
3I1CHIOE TPEACTAaBHULITBO IHTEPECIB TPOMAITHIHA y CyAl Y BUIIAJKaxX, BU3HAUCHUX
3akoHOM; MBC VYkpainu B yacTuHi ()opMyBaHHS Ta PO3BUTKY BHYTPIIIHbOBiIOMYO-
rO KOHTPOJIO 332 JOTPUMAaHHSM TIpaB JIOAWHH, aBOKATypa, SK IHCTUTYT HAJaHHS
npodeciitHoT MpaBHUYOI JOMOMOTH B YKpaiHi 100 3AIHCHEHHS MPEICTaBHUIITBA
iHII0T 0cO0HM B cy/i (OKpPiM BUHSTKIB, BCTAHOBICHUX 3aKOHOM), @ TAKOXX 3aXUCTY BiJ
KPUMiHAJIbHOTO OOBHHYBAu€HHS; MOJITWYHI mapTii Ta TIpOMAaJChKi Oprasizarii
(00’eqHaHHA), AKi 3aXMIIAIOTH IIpaBa Ta CBOOOAU T'POMAJsH, L0 y HUX 00’ €aHY-
IOThCS Ta 1HIII.

Iepemniueni cy0’ekTH, 3aJ€KHO Bifl 3aKOHOIABYO 3aKPIMUICHUX MOXKJIMBOCTEH
10710 3aC00IB Ta CrOCO0IB 3aXKCTY, Y CBOTi CyKYITHOCTI BifIrpatOTh BXKJIUBY POJIb
y MEXaHi3Mi 3aXHCTy IIPaB JIOAUHH, OCKUIBKH, TAKUM YHHOM peajli3yeThCs Ta 3a0e3-
[EYYE€ThCSl BUKOHAHHS JEPXKABOIO CBOIO IOJOBHOTO O0OB’A3KYy — YTBEPIXKECHHS 1
3abe3neyeHHs npas i cBobox mroauHu (cT. 3 Koneruryuii Ykpainu).

IIpu upoMy, 3aK0H 3anuiIae cBOOOMY BHOOPY criocoOiB 3axucty. JlroauHa mae
NpaBo 0OMpaTH TOW 4 iHIIUI 3aci6 3axucty. OnHaK, HOTO e()EKTHUBHICTh 3AJIC)KUTh
BiJl 0araTbOX YMHHHKIB, B TOMY YHCJIi 3aKOHOJABYO 3aKpIIUICHUX. MOXKIHMBICTh
BUKOPUCTAHHS IiHIIOTO CIOCOOY TEOPETHYHO JOMYCKAETHCS, alie HOro MmpakTHYHA
peatizailisi iHKOJIM HEMOXKJIMBA ab0 YCKJIaJHEeHA i 1HOI HE MOXKE JOCSITaTH CBOTO
pe3ynbrary. Byab-saKkuii BUa 3aXHCTy Tepeciliaye MeBHY METY, 3MICTOM SIKOi € 3aI1o-
OiraHHsA TMOPYILICHHIO TpaB a0 BiIHOBJCHHS BXe MOpylieHUX npas. [Ipu mpomy
MAa€THCS Ha yBa3i 3aXHCT I'POMAJITHUHOM HE TIIBKH CBOIX, aJjie i Yy)KUX IIpaB i CBO-
601, a TaKoX 3aXUCT JEP>KABOIO B 0COOI JEp>KABHUX OPraHiB i, B TOMY 4YHUCI, Ta
Hacamrepes, 3 IX BIIACHOI IHII[IaTHBH, fKa BH3HAYCHA BiJMOBIIHAM 3aKOHOM.
IinecnpsiMOBaHICTh 3aXHCTy OOYMOBIIIOE€ HASBHICTH iHINOI HOTO BIACTUBOCTI —
CBOEYACHOCTI.

JIoCATHEHHSI METH 3aXUCTY MPaB IPOMAJISH 3aJISKUTh TAKOXK BiJl BU3HAYEHOCTI
3axMcTy y d4aci, ¢popM 1 cnoco0iB, fKi BHUKOPHUCTOBYIOTBCS IPH 3aXHUCTI.
HenorpumaHHs 3a3HaUeHUX Y 3aKOHOJABCTBI CTPOKIB, Y MEXaX SIKHX 3IIHCHIOETHCS
YCYHEHHS TIOPYILIEHHsI a00 BiTHOBJICHHS TpaB, 3BOJWTh HaHIBELlb BCI 3yCHIUIS MO
3aXMUCTy IMX IIPaB, CKUIbKH CIUIMBAIOTH CTPOKH II030BHOI JaBHOCTI. 3aTsAryBaHHS
IPOLETYPU 3aXUCTy IpaB IPOMaJsH MOXKE YCKJIQJIHUTH CUTYallilo, [0 CKIaacs, a
TpUBaJie HE3BEPHEHHS 32 3aXMCTOM MOXKE CTBOPUTH HEBU3HAUCHICTh Y CIIPHUX
CHTyallisIX Ta NPHU3BECTH OO BTPATH aKTyaJbHOCTI 3aXHIIyBAaHOTO Ipasa (CIUIUB
CTPOKIB MPUTATHEHHS 10 KPUMIHAJIBHOI BIAMOBimANbHOCTI). Y 3B’S3Ky 3 LM
NOTPiOHI HE JIMIIEe CBOEYACHICTD, aJIe i MAKCUMaJIbHA IIBUIKICTh 3/IIHCHIOBAHUX il
LI0JI0 3aXUCTY NOPYLIEHUX NPaB JTIOAUHU.

VY uinomy moTpiOHO MiIKPECIHTH, M0 3 METOK 3a0e3NedeHHs NOTPUMAHHS B
JIepKaBi TpaB i CBOOOI JIIOMHHU 1 TPOMAaJsSHHHA, MOTPIOHO, 00 Ha BCIX pIBHAX
BJIaM Ta KOYKHUM TPOMAJSTHIHOM Oyila yCBiJOMJIEHA BRKIIMBICTh JOTPUMAHHS IIPaB
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1 CBOOO/ JIFOMHHU, TIOPYIICHHS SKUX MPUBOAUTH Y AIF0 BIAMOBITHUIA MEXaHI3M Jiep-
JKaBH, CIIPSIMOBAHUH Ha BiTHOBJICHHS Ta 3aXUCT MOPYIICHHUX MPaB.

[Ilomo CriBBigHOIICHHS Ta 3B’SI3KY 3aXHCTy 1 OXOPOHH, CIIiJ 3a3HAYUTH, IO
H. O. BornanoBa, cepe/i MpaBOBUX CIIOCOOIB 3a0€3MeUCHHs KOHCTUTYIIIHHO-TTPaBO-
BOT'O CTaTyCy, BULISIE OXOPOHY, III0 PO3YMI€ThCS SIK HEJOIMYIIEHHS TOPYILIEHHS CTa-
TYCY, @ 3aXHCT, MOB’A3Y€ 3 BiJHOBJICHHAM THX YU iHIIMX €JIEMEHTIB HOPMAaTHBHO
3aKpIIICHOTO MPaBOBOTO CTaHy Cy0 eKTa d.

Sk Bkasyroth B. O. Tapxos i B. O. PubakoB, oxopoHa 31iHCHIOEThCSI TIOCTIHHO,
a JI0 3aXKCTY JIOBOJIUTHCS BIABATHCS JIMIIE NIPU MOPYIICHHI a00 3arpo3i nmopyuieH-
HsI IpaB, CBOOOJ 1 3aKOHHMX 1HTEpeciB, Yepe3 3raJaHnii MexaHi3m O.

Ha mymxy M. 1. Mary3oBa, 0XOpOHSIOTECS TIpaBa Ta IHTEPECH IIOCTIHHO, a 3aXH-
[IAIOTHCS, KOJU MOPYIIYIOTHCS. 3aXHUCT € MOMEHT 0XOpOoHH. OXOpOHA — I1€ BCTAaHOB-
JICHHSI 3arajibHOTO MPABOBOTO PEXUMY, a 3aXHCT — Tl 3aX0/I1, KOJIU TpaBa i CB00oaAN
nopy1ieni abo ocropei 7.

B. I. Kpycc cTBepKye, 10 SIKIIO MOHATTS 3aXUCTy OOMEKHUTH 3aX0aMH, 3aCTO-
COBYBAaHMUMH IIiCJISI TIPABOTIOPYIICHHS, U BiTHOBJICHHS IMOPYIICHOTO MpaBa, TO
HEOOXITHO BPaxOBYBATH, IO B YKPAIHCHKIH €THMOJIOTII PO3MEKXyBaHHS IMOHATH
«OXOpOHa» 1 «3aXUCT» JaJeKo He NMepeKOHINBO. B 000X BHmaakax imeThes Ipo
OJIHE ¥ Te K — MOMNepeKeHHs 200 MPUIIMHEHHS 3aTPO3HU MIKOAU 00’ €KTY TOCSTaH-
Hsl. 3axHIaTé — BIAMOBITHO 00epiraTé, OXOPOHSITH, BIJICTOIOBATH, 3aCTYIATUCS, HE
JaBaTH B 00pa3y. Alle i OXOpOHSTH € He WO iHIIe, K o0epiraru, 3axuiiar, yoes-
HIEYUTH, BiJICTOIOBATH, 3aCTyIATH, PATYBaTH 8.

Ha namry nymKy, He MOXKHA ITOB’sI3yBaTH MOHSTTSI OXOPOHH TUTBKU 3 MOTIEpe-
JKeHHSIM IIKiJJTMBUX TIOCSTaHb, a 3aXHCTy — 3 YCYHEHHSAM a00 3MEHIIEHHSM, KOM-
MICHCYBAaHHSAM HACIIJIKIB 3ano/isiHOl mkoau. OXOpoHa — BCTAHOBJICHHS 3arajlbHOrO
IPaBOBOTO PEXKUMY. 3aXHCT — II¢ KOMIUICKCHA CHCTEMA 3aXOiB, [0 3aCTOCOBYIOTh-
cs Ui 3a0e3ledeHHs] BIIbHOT Ta Halle)kHOI peanmidauii cy0’€KTUBHHMX MpaB, II0
BKIJIFOYAE Pi3HI 3aCO0M 1 3aX0/IH Y MEXaHi3Mi 3aXUCTY MPaB JIFOIHHH.

HesBakaroun Ha JOCHUTH IMINPOKE TUIyMadeHHS TePMiHa «3aXHCT» Ta MOXKIIUBICTD
CHHOHIMIYHOTO BUKOPHCTAHHSI, YNHHE 3aKOHOIABCTBO MOB’I3y€ 3aXUCT 3 MOPYIICH-
HSM TIpaB, TOOTO MPaBOMOPYIISHHS TMepeaye 3axucty. Lle n03Bosse BUIUINTH Iie
OZIHY BJIACTHBICTH 3aXHCTy — HEPO3PHBHUH 3B 30K 3 MOPYLICHHIM IpaB (abo ode-
BUJIHOIO 3arp03010 1X MOPYIISHH:). BaXkIMBO 3ayBa)knUTH, 110 3aXHUCT NPaB CIPHYIH-
Hsl€ pi3Hi IPaBOBi HACIIIKY JUIS yYaCHUKIB PaBOBiAHOCUH. [IJIs TOTEpMiaoi cTopo-
HU pe3yJbTaTH 3aXHCTy CHPUSATINBI, a I iHIOI (TOPYIIHUKA) — TOPOMKYIOTh
HAaCTaHHS HECHPUSATIMBHUX HACII/IKIB Pi3HOTO XapakTepy, HacamIiepe, MOKapaHHs.

ITepepaxoBaHi 0COOIMBOCTI Ta OCHOBHI XapaKTEPHCTHKH MEXaHI3My 3aXHCTY
JIO3BOJISIFOTH PO3DIISIATH HOTO SIK KOMIUICKCHY NPaBOBY KaTeropilo, sika CIIyKHTh
HaJIIHOO rapaHTi€lo peaizauii IpaB JIOAUHU.

1. Tapycuna H. H. OCHOBBI COBEpIICHCTBOBAHUS 3aKOHOJATENLCTBA O 3aILUTE CyOBbEK-
THUBHBIX TIPaB U MHTEpecoB. [IpobieMbl COBEpIICHCTBOBAHMUS 3aKOHOIATEIHCTBA O 3aIUTE
CYOBEKTHBHBIX TPaXKIAHCKUX NpaB: cO.Hay4.TpymoB / mox pen. B. B. byraesa. SIpocnasnb:
Spocnasckuii roc. yH-1, 1988. C. 40; 2. Mypamosa /]. A. IlpaBoBas npupoja crnocoba 3alu-
ThI TpaXkaaHcKuXx npas // Poccuiickas rocturms. 2009. Ne 4. 19 c.; 3. Cueorcko O. A. TlpaBo Ha



526 IIPABOBA JIEP)KABA ® Bunyck 28

KBaJTM(DUIMPOBAHHYIO opuarueckyto nomolus // FOpunuueckuii mup. 2005. Ne 8. C. 64-68;
4. Mypamoea /]. A. Tam camo; S. boedanosa H. A. CucteMa HayKH KOHCTUTYILIMOHHOTO IIPaBa.
Mocksa: FOpucts, 2001, C. 71; 6. Puibaxos B. A., Tapxos B. A. COOCTBEHHOCTb U MPaBO
cobcTBeHHOCTH — 2-€ u31. Mocksa: FOpucrt, 2002. C. 184; 7. Mamysos H. 1. TlpaBoBas cucre-
Ma u sguaHocTh. CaparoB:m3n-Bo Caparosckoro yH-ta. 1987. C. 130-131; 8. Kpyce B. U.
Teopust KOCTUTYLIMOHHOTO MpaBononb3oBaHus. Mocksa: Hopma, 2007. C. 145.

Gavrilenko V. V. The basic properties of the mechanism of protection of human rights

A real opportunity to implement the fundamental human rights of a specific person is pro-
vided primarily by national and international legal mechanisms. Current status, trends and
dynamics of development of the mechanism of human rights protection in Ukraine requires a
comprehensive and integrated theoretical and legal research of legal instruments.

In legal science there is no uniform approach regarding the definition of mechanism for
the protection of human rights, although under different legal concepts have already been
attempts to define his essence. Most scientists the mechanism of protection of human rights
understood as a system of efficient legal instruments (means and methods of implementation)
and protection of human rights, which is the responsibility of the state in the person of its aut-
horized bodies, the constituent elements of which are: legislative support; institutional (regio-
nal) component and the relationship between them.

In our view, legal instruments in the mechanism of protection of the rights of man and of
the citizen should primarily be regarded as legal norms regulated the activity of state bodies
or actions of the subject of protection aimed at realizing the right to protection by using cer-
tain methods and means.

The choice of protection mechanism depends on different circumstances: from the nature
of the offense, the nature of the relationship, the will of the subject of protection, damages etc.
However in certain cases the provision of the law specified how exactly using a suitable tool
may be protected by specific human right which has been violated. Protection of the rights of
citizens is carried out with the use of norms of different branches of the law that speaks of the
accessories mechanism of human rights protection to the integrated (intersectoral) legal
Institute.

Given this, it is impossible to conclude that the law binds freedom of choice of ways to
protect only those legal instruments that are inherent in a particular sphere of public relati-
ons. Man has the right to choose a particular remedy (as in administrative vertical, and in a
Jjudicial order). Any kind of protection to achieve a certain purpose, which is to prevent vio-
lations of rights and the restoration of already broken rights. Determination of protection
determines the existence and other features — timeliness.

The objective of the protection of citizens ‘ rights makes sense only under the condition of
certainty of protection in time. The extent of protection of the rights of citizens depends on
forms and methods, and the tools used in the protection. Failure to adhere to these in legisla-
tion, within which the elimination of violations or reinstatement of rights, negates all efforts
to protect these rights (Statute of limitations). The tightening procedure of protection of citi-
zens ‘ rights can complicate the situation, and for a long period of not paying for protection
can create uncertainty in disputes, and may lead to the loss of relevance of the protected rights
(expiry of the criminal prosecution). In this regard, it is necessary not only timeliness, but also
the maximum speed of the ongoing action for the protection of violated human rights instru-
ment.

Key words: mechanism of human rights protection, property protection mechanism, pro-
tection of human rights in law, property, legal protection of the person.



