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Constitution and laws of Ukraine (“On the status of people’s deputy of Ukraine”, “On the
status of deputies of local councils”, “On local self-government in Ukraine”, “On the Con-
stitutional Court of Ukraine”, etc.), which regulates its separate aspects and fixes basically
concrete kinds of constitutional delicts.

The procedural order of attraction to the constitutional and legal responsibility is also
distinguished by the fragmentation and disunity of the normative form, with a large number
of gaps. Thus, for example, there is no limitation period for bringing to constitutional and
legal responsibility; there is no procedure for appealing against the application of measures
of constitutional and legal responsibility and the abolition of unlawful decisions. These are
significant gaps of the current constitutional law, which must be eliminated by adopting a
law on constitutional and legal responsibility. We believe that Ukraine should use the positive
experience of the Republic of Poland and regulate constitutional and legal responsibility in the
Constitution of Ukraine.

The problems of the constitutional and legal responsibility instance are investigated. The
experience of foreign countries convinces that for the effective realization of constitutional
and legal responsibility, an active participation in the process of involving the Constitutional
Court or the creation of a special body competent for the constitutional and legal responsibility
of state authorities and their officials for their constitutional delicts (for example, the State
Tribunal in Poland).

The experience of Poland, where the institute of the State Tribunal has a long history of
functioning, is useful for improving the mechanism for the realization of constitutional and
legal responsibility. Proposals for the improvement of the current constitutional legislation
are introduced.

1t is concluded that the analysis of doctrinal sources, modern legislative initiatives, as well
as positive foreign experience, in particular the Republic of Poland, testifies to the dynamism
of the process of forming its principles, functions, subject-object structure, sanctions, and the
like. However, the current constitutional law of Ukraine requires substantial reform in the
direction of clear legal regulation of constitutional delicts, constitutional and legal sanctions,
and the mechanism for the realization of constitutional and legal responsibility.

Key words: constitutional and legal responsibility, instance of the constitutional and legal
responsibility, constitutional delict, constitutional sanctions.
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KOHCTUTYLIWHA OOKTPUHA AK OXKEPENO
KOHCTUTYLIMHOIO NMPABA

Y emammi naconowryemvcs na 0CHOBHUX MEHOEHYIAX PO3GUMKY MA 600CKOHANECHHS
cucmemu Cy4achux odcepen KOHCMumyyitino2o npasa Yxpainu. Ananizyiomscsa noanaou gue-
HUX-HAYKOBYIG 000 MICYs KOHCMUmyyiiHoi 0okmpunu 6 cucmemi oxcepen npasa. Posxkpu-
8AEMbCSL CYMHICIb MA 3HAYEHHS] KOHCIMUMYYIUHOI OOKMPUHU 5K 0Jicepena KOHCIMUMYYiiHo-
20 npasa. Oxapaxmepuzosano nepesaci OOKMpuHu Ak oxcepena npasa. Ha ocnoei ananizy
HAYKOBOI imepamypu asmop 36epmac y6azy Ha MOXCIUEL nepeéazu 3acmocy8aHHs npagosoi
OOKMPUHY 8 KOHCIUMYYITIHOMY CYOOUUHCINGI.

Kniouogi cnosa: cucmema Odicepen npasa, Hogimui 0dicepena, npagoéa OOKMpPUHd, KoH-
cmumyyitina 0okmpuna.
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Benockypckas E. B. KOHCTUTYIHMOHHAS JOKTPUHA KAK HCTOUHUK KOHCTHTYIIHOHHOTO
npasa

B cmamve ommeualomcs OCHOBHblIC MEHOEHYUU PA3GUMUS U COBEPULEHCMBOBAHUS
cucmembl COBPEMEHHbIX UCTNOYHUKO8 KOHCIUMYYUOHHO20 npasa Yxpaumnwvl. Ananusupyiomcs
63271061 YYEHbIX 0 Mecme KOHCIMUMYYUOHHOU OOKMPUHbL 6 Cucmeme Ucmounurkos npasa. Pa-
CKpbIBACMCS CYUWHOCMb U 3HAYEHUE KOHCIMUMYYUOHHOU OOKMPUHbL KAK UCMOYHUKA KOHCMU-
myyuonnozo npasa. Oxapakmepuzo8ansl NPeUMyuecmed OOKMpPUHbL KaK UCMOYHUKA NPasa.
Ha ocnose ananuza nayunoii iumepamypul asmop oopawaem 6HUMAHUE HA 803MOICHbIE NPel-
MYUecmed npUMeHenus: npago6oll OOKMPUHbL 8 KOHCIUMYYUOHHOM CYOONPOU3BOOCHISe.

Kniouesvie cnosa: cucmema ucmounukos npasa, Hosetiuiue UCMOYHUKU, NPasoeas OOK-
MpUHA, KOHCMUMYYUOHHAS. OOKMPUHA.

Biloskurska O. V. Constitutional doctrine as a source of constitutional law

The main tendencies of development and improvement of the system of modern sources
of constitutional law of Ukraine are considered in the article. The views of scholars on the
place of the constitutional doctrine in the system of sources of law are analyzed. The essence
and significance of the constitutional doctrine as a source of constitutional law are revealed.
The advantages of doctrine as a source of law are characterized. On the basis of the analysis
of scientific literature, the author draws attention to the possible benefits of the use of legal
doctrine in constitutional proceedings.

Key words: system of sources of law, new sources, legal doctrine, constitutional doctrine.

Cucrema [pKepesl KOHCTUTYLIHHOTO IIpaBa B LIJIOMY, SIK 1 OKpeMi CydacHi Jxe-
pena 30KpeMa, Ha Cy4acHOMY €Talll CTaHOBJICHHS HAyKHM KOHCTHUTYLIIHOTO IpaBa
nepeOyBatoTh y Mpoleci MoJepHi3allii Ta BAOCKoHaNeHHs. JlaHuii nporec oO0rpyH-
TOBYETHCS HASIBHICTIO LIIJIOTO sty YMHHHUKIB, SIK Cy0’ €KTUBHOTO, TaK i 00’ €KTUBHO-
TO XapakTepy, 0 OB sA3aHi 3 PO3MIMPEHHAM IIPEIMETa KOHCTHTYLIITHO-IIPaBOBOTO
pETyTIOBaHHSA, HaJaHHAM TPAIULIIHIM JUKepernaM KOHCTUTYILIHHOTO IpaBa HOBHX
IOPUIMYHUX BIACTHBOCTEH Ta BUKOPUCTAHHSIM HOBITHIX JKepel MpaBa.

VY HayKoBi#l ropuauUHil JiTepaTypi 0OIPYHTOBY€ETbCS BUCHOBOK IIPO TE, 110 CE-
pe OCHOBHUX TEHJCHIIIH PO3BUTKY Ta BJOCKOHAJICHHS CHCTEMHU CyYaCHHX JDKEpel
KOHCTHTYLIHHOTO MpaBa YKpaTHU CIIiJ1 BIA3HAYUTH TaKi: TyMaHi3allisl Ta JFOJHHOIICH-
TPU3M Cy4YaCHHUX JDKEpeNl KOHCTUTYLIMHOro ImpaBa; YTBEPKEHHS HOBHUX CY0 €KTIiB
KOHCTUTYLIHHOI IPaBOTBOPYOCTI; PO3IMIUPEHHSI 00’ €KTa KOHCTUTYLIHHO-IIPaBOBOIO
PETyJIFOBaHHS JHKEpE KOHCTUTYIIIHHOTO MpaBa; 30epekeHHs 1 peHECaHC HaI[lOHAb-
HUX TPaJHLil IPAaBOTBOPECHHS (JHKEPEIOTBOPEHHS); I100ai3allisi Ta iHTepHaIliOHa-
Ji3alis KOHCTUTYLIHHOIO NpaBa Ta KOHCTUTYLIMHUX MIPaBOBIIHOCHH; COLI0JIOri3a-
1Iis1, TIOJITH3AIIS Ta ijeosori3alis (B OpraHiyHOMY MO€IHAHHI 3 [1C1/1e0JI0T13a11i€10)
KOHCTHTYLIHHOTO TIpaBa Ta HOTO JPKEPeIT; MyHIIUIATI3aIis Cy4acHUX JKepel KOH-
CTUTYLIMHOrO MpaBa; Mpolecyanizalis CyyacHUX JXKepeal KOHCTUTYLIHHOro 1pasa;
YHIBepcaizamis CyJacHHX [DKepel KOHCTHTYLIHHOTO IIpaBa; HOBEII3allis JpKepel
KOHCTHTYLIHHOTO TIpaBa; BepU]iKallis CUCTEMH CYYaCHHX JKepesl KOHCTHTYIIiH-
HOTO IpaBa; MPArHEHHsI OCHOBHUX CyO0’€KTIB KOHCTUTYLIHHOTO IPaBOTBOPEHHS 10
HaJIS)KHOTO HOPMAaTUBHO-IIPABOBOIO Ta OpraHi3aliiHO-IPaBOBOIO 3a0e3MEUeHHs
e(peKTUBHOTO (hyHKITIOHYBaHHS CHCTEMH CyYacHHX JUKepel KOHCTUTYIIIHHOTO IpaBa
Vipainn'.

3a ocraHHI poku npoOiieMa TEHIEHLIl PO3BUTKY Ta YHAOCKOHAJICHHS JDKEpel
IpaBa sIK 3 TOYKH 30py TeOopii JeprKaBH 1 IpaBa, Tak 1 OKPEMHUX Taxy3ei myOniqaHoro
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IIpaBa HEOJHOPA30BO [IPUBEPTAJIa yBary HayKOBLIB, 10 HA0Y/IO BiIOOPa>KCHHS B OK-
peMux MOHOTpadisix® Ta HayKOBHX CTATTSX’.

JIOLIBHO 3a3HAUUTH, 1110 HA CHOTOJIHI TPOIIEC MOJICPHI3allii BUCHHS MPO JHKE-
pelia mpaBa XapaKTepHU3y€eThCs TMIEBHOK YBArok 00 JOCHIPKEHHS HOBITHIX (He-
TpaJULiHUX) JDKEpes IpaBa, 30KpeMa, TaKHX, SK IIPaBoBa JTOKTpuHA. [IpaBoBa
JOKTpUHA MOXKe OyTH BH3HAYEHA SIK BUCHHS, CHCTEMa TEOPETUYHHX 1 MPAKTUIHHX
II0JIOXKEHb, YSBJICHb, OCHOBHHUX IPUHLHUIIB, SIKi PO3KPUBAIOTH CYTHICTh MpaBa, HOro
npusHaueHHs Ta QyHKUil. Y cBoto uepry, GopmMoro BUpake€HHS IPaBOBOI JIOKTPHU-
HU CIIyTYIOTh HayKOBI Mpalli BACHUX-IOPUCTIB, TCOPETHIHI TIOJIOKSHHS Ta BHCHOBKH
SIKHX Y TIPOLIEC] TPHBAIOTO BUKOPUCTAHHS CTaJIM HAYKOBHUM ITiIXOIOM 710 BUPIIICHHS
OKPEMHUX IPAKTUYHHUX MIPOOIEM.

Tak, O. CkakyH cepel HeTpaJuLidHUX A1 YKPAaiHCHKOI IPAaBOBOI CUCTEMU JIKe-
pe mpaBa BUOKPEMITIOE i IPaBOBY JOKTpHHY*. [0I0BHEME 0COOIMBOCTSAME HETpa-
JULIAHUX JoKepen npasa, Ha TyMKy O. CkakyH, € Te, 110 HOPMH IIpaBa B HUX BHHH-
KalOTh Y CyCITUIBCTBI 1 BXKE TUIBKH 3 YaCOM, KOJIM BOHU ¢€0€ BUSIBIISIOTH SIK CyCIIJIBHO
KOPHCHI Ha MPaKTHII, ep)KaBa iX CAaHKIIOHYE. Y BITUYM3HSHHUX IOPUIAMIHUX JKEpe-
JIaX 3a3HAYCHO, 110 HAHOIIBII KOHIIEHTPOBAHO NPOSIB MPAKTHYHOI (PYHKIIIT FOPHINY-
HOI HayKH, sIKa IOJISITAE Y CIPHUSHHI PO3BUTKY 1 BJOCKOHAJIECHHIO IIPAaBa, BUSABIAETHCS
y TIPaBOBiil TOKTPHHI K TakOMy (DEHOMEHOBI, IO MaKCUMAIBHO ¢()EeKTHBHO MOEN-
HY€ HayKOB1 PO3POOKH 3 MPAKTUKOIO CTBOPEHHS I 3aCTOCYBaHHS IIPaBa, BPAXOBYIOUH
IIPU IIbOMY SIK KOHTEKCT NMPaBOBOI KyJIbTYpPH, TaK 1 BIULITUB OCHOBHUX YMHHHKIB PO3-
BUTKY cycrinbersa’. Ha mymky C. Bacuibesa, 10 mepeBar IpaBoBOi JJOKTPHHH CIIi
BIZTHECTH: BHCOKHI PiBeHb HAYKOBOCTI, SIKUi 3a0€31e4yeThCsl BICHUMHU-IOPHCTAMHU
Ha OCHOBI MPABOBUX MODISAIB (apajiurm), 0 MaHYKTh y CYCHUIbCTBI; IHAWBIY-
aJlizallisg IpaBoBOi JOKTPUHU 10 OOCTaBUH KOHKPETHOI CIPAaBH, IO CIPUSE 3HAXO-
JUKEHHIO FOPHANYHO HPAaBIJIBHOTO H CIPaBEUIMBOTO PIIICHHS; MHCbMOBa (hopma
BHUP&KCHHS, 1110 JIA€ 3MOTY BCTAHOBHUTH 3MICT ITPABOBOI JOKTPUHH; JOOPOBIIBHICTH
3aCTOCYBAaHHs IIPaBOBOI JOKTPUHU; I JOKTPUHM XapaKTEPHHUM € MOCTiliHEe OHOB-
JICHHS], 110 Bi0YBA€ThCS 32 PaXyHOK HOBUX i€l 1 ONIANAIB, IPOTE 3apaXyBaHHS IX
Ta MATPUMaHHS OUIBIIICTIO BUCHHUX 1 MPO(eciOHaTIB-IIPAKTHKIB, SKi 3aMalOThCs
IOPUCIIPY/CHIII€10; BUKOPHCTAHHS IPaBOBOI JOKTPUHU SIK JPKEpesia IpaBa CIIPUSE
rapMoHi3arlii mpaBoBoi cucremu’.

Cunig 3BepHYTH yBary, 0 BU3HAHHS MPABOBOI JOKTPUHH IKEPEJIOM IpaBa 3y-
MOBJIIOETECSI TaKUMU NpuunHaMu. [To-nepiue, GpopmanbHa Bu3HaUYEHICTh MPaBOBOL
JOKTPUHU JOCATAETHCS 3a JOIOMOIOK MUCbMOBOI ()OPMU BUPAKEHHS TBOPIB yue-
HHUX 1 MOMYJISIPHOCTI JOKTPUHH cepell MpodeciiHUX FOPHUCTIB Ta Cy0’€KTIB MpaBa.
[To-nmpyre, 3aranbHO000B’I3KOBICTh MIPABOBOi JOKTPUHH BHUILUIMBA€E 3 AaBTOPUTETHO-
CTi, IIOBaru 10 BUCHUX-IOPUCTIB y CYCIIbCTBI, @ TAKOXK 3arajbHe BU3HAHHS POOIT
npaBo3HaBliB. [To-Tpere, peanizawis IpaBoBOi JOKTPUHU 3a0€3MeUyEThCS IepKaB-
HUM CaHKI[IOHYBaHHS B HOPMAaTHBHO-TIPABOBUX aKTax abo CymOBil mpakTuiri’.

SIK HaroJIOUIyeThCS Y BITUM3HSHIN IOPUIUYHIN JIiTepaTypi, IpoLec MOAepHi3a-
Ii1 BYCHHS TPO JPKepeIa IpaBa Bi0yBaeThCS HEPIBHOMIPHO: Y TaTy3sX ITyOIiqHOTO
mpasa BiH mpoxoauTh mBuamied, Tak, O. CKpUIHIOK 3ayBaXkye, [0 «CydacHi KOH-
CTUTYLi}HI IPOLECH BiIKPUBAIOTh IEPCHIEKTUBH 3alIPOBAIKECHHS B KOHCTUTYLiHHE
IpaBo YkpaiHU Takux He(opMalli3oBaHUX JKEpeN IIpaBa sK ...KOHCTUTYLiHHa JOK-
TpuHa...»’. [1. CTelOK HAroJIONIye Ha HOSIBI «B TEOPIi 1 MPAKTHI Cy4aCHOTO KOH-
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CTUTYLIIHOTO TIpaBa TaKMX HOBHX IOHATB: «IOKTPUHHU B KOHCTUTYIIHHOMY HpaBi»,
KKOHCTHUTYLIHHO-TIPABOBI TOKTpUHN»'C.

3a3Haunmo, o T. [IpsixiHa BU3HAYA€ KOHCTHTYIIWHY JTOKTPHHY SIK CHCTEMAaTH-
30BaHy CyKYyIHICTb 0a30BUX NOIVISIAIB Ha CYTHICTb, 3MICT, BHYTPIILIHIO Ta 30BHIIIHIO
(opMH OCHOBHOTO 3aKOHY, TEOpiif Ta KOHIICIIiH, [0 BCTAHOBIIOIOTH CTPATErivyHi
MePCIIEKTHBU KOHCTHTYIIIIHOTO PO3BHTKY KpaiHU, B MPOIECI SKOTO BU3HAYAETHCS
MIiCIIe 1 pOJIb KOHCTHUTYILIT B J€pKaBHIH, CYCIIUIbHIM Ta MpaBOBiii cUCTEMax, BCTa-
HOBIIIOIOThCS KOHCTUTYIIIMHI CTaHAapTH B3a€MOBITHOCHH OCOOMCTOCTI, CYCIIiJIb-
CTBa, JEPXKABH, TOCIIDKYIOTHCS FOPUINYHI BIACTHBOCTI KOHCTHTYIIHHUX HOpM!'.
B. KonicHuk BU3HA4Ya€ KOHCTUTYIIMHO-TIPABOBY JIOKTPHHY SIK CYKYIHICTh yCTalie-
HUX 1 BU3HAHUX HAYKOBUM CEpPEJOBHUILIEM ifeH, MON0XKEHb, HAYKOBUX IOIIAAIB Ta
TEOPETUYHUX Yy3arajbHEHb, 10 B CYKYIHOCTI CKJIAJAIOTh JIOTIYHO 3aBEpIICHE Ta
BHYTPIIIHBO Y3rO/DKEHE OaueHHs, PO3YyMIHHsI ¥ MOSICHEHHsI CYyTHOCTI, OCOOIMBOC-
TEH, TOJIOBHUX O3HAK Ta 3aKOHOMIipHOCTEH (a00 TeHIEHIIii) PO3BUTKY IIEBHOTO KOH-
CTUTYLIHHO-TIPaBOBOTO siBHIIA (heHOMeHy)'%.

VY nucepranii «Jlkepesia KOHCTUTYIIHHOTO MpaBa YKpaiHu (CHCTEeMHO-(YHKITI-
oHanbHUN aHaui3)» O. BacuiabueHKO cepesl «HeTpaauLiiHUX (J0JaTKOBUX)» JDKe-
per KOHCTUTYIIHHOTO TpaBa, BUpi3HMIIa i mpaBoBi gokrpuan?'. IIpu 1boMy aBTOpKa
3BEpTa€ yBary, o OKpPeMi BUCHI CTABIATH MiJ CyMHIB 3aCTOCYBAaHHS TOKTPUHH SIK
JoKeperna npaea. HesBaxkaroum Ha AUCKYCIHHICTB 1 CHIPHICTB, YCE 3K MPOMOHYETHCS
BU3HATH JOKTPHHY SIK JUKEPEJIO KOHCTUTYILIIIIHOTO MpaBa.

Cnig Haronocury, mo e 10 pokiB Tomy M. baraii 3ragyBas, 1110 B KOHCTUTY-
LiffHOMY IpaBi OKpeMHUX JeprKaB SIK JKepPelIo KOHCTHTYLIHHOrO IpaBa BU3HAIOTH
JOKTPUHHU (NOTVISM BU3HAYHHMX YUCHHX-FOPHCTIB), IO MOB’SA3aHO 31 CTPYKTYpOIO
IIpaBa, sIKa CKJajacs iCTOPUYHO. AJle, SIK HAarojollyBaB HAayKOBElLlb, Y POCiHChKill
KOHCTHTYLITHO-NIPAaBOBIiii TEOpii Ta MPAKTHLI L€ OKH 10 HE OTPUMAIO BU3HAHHS',
HaroMicTh yxe CbOTO/IHI Cepet JKepesl KOHCTUTYIIIHOTO MpaBa pOCiiChKi KOHCTH-
TYI[IOHATICTH BUOKPEMITIOIOTh TAKOX 1 IPABOBY TOKTPHUHY'’.

XoueMo 3a3HauuTy, o y Bemukiit bpuranii npaii BUeHUX-IOPUCTiB BU3HAIOTHCS
JDKepesioM KOHCTHTYIIHHOTO npaBa, a came: bpekron. Tpakrar mpo 3akoHH AHDIIT
(1250 p.); bnexcron. Komenrapi 3akoHiB Auriii (1566 p.); Koyk. [IpaBoBi iHCTUTYTH
Anrmii (1628 p.); @opcrep. Pimenns koponiBebkux cyniB (1763 p.). [losicHioeThest
e THM, 1[0 BOHU MICTITh HEOOXiHI y3arajJbHEHHs, a TAKOXK aHaJli3 MHCAHUX 1 He-
MIICaHUX HOPM KOHCTUTYIIII.

Kpim Toro, mapyiaMeHT i cyau B pasi BiICyTHOCTI HOPM CTaTyTiB, KOHCTUTYIIH-
HUX YIofl 1 CyJOBUX IPELEICHTIB 3BEPTAIOTHCS 10 HAYKOBUX Ipallb TakuX (haxiBLiB
3 KOHCTHTYIIHHOTO 1paBa Benukoopuranii, sk M. Jlokk, /. Jloy, 1. Mims, E. bepk,
A. Jaiici, E. Meii ta in. [{na npuknany, [Tanara nopais [apnamenty Benukoi bpu-
tauii B 1990 p., BUCTynarouu K BUILA CY/10BA IHCTAHIIIsSL KpaiHU, OPsIMO CIipuiiHsia
3anporioHoBaHe A. Jlaiici BU3HaYeHHs KOPOIIBCHKOI peporatisy. Ha o0rpyHTyBaH-
Hs1 cBo€T no3utii [Tanara nopuis Haronocuia: «PaHile iCHyBajgo CTBOpEHE MPAKTH-
KOIO IIPABUJIO, IO 3a JKUTTS aBTOPA HE MOXKHA ITOCUJIATUCS B CyIi Ha Horo poOoTy.
Lle npaBmio, sike, MaOyTh, HE MaJIo HisIKHX JIOTIYHHX IiJICTaB, TEHep HE 0COOINBO
OepeThCs 10 yBary, i Jesiki aBTOPH, HaBITh aBTOPHU CTATEH y MEpioaUyHii mpeci, 1ie
3a )KUTTS. OTPUMYIOTh 3a/I0BOJICHHSI BiJ TOTO, IO JIO IXHBOI JYMKH MPUEIHYIOTHCS
CyIIi».
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V¥ kpaiHax KOHTHMHEHTaJIbHOI €BpONHU NIPaBOBA JOKTPUHA K JXKEPEIO KOHCTUTY-
LIHOTO IIpaBa Tex OTPHMaJa IeBHe BU3HAHHA. Tak, 3a octanHi pokn DexepanbHui
KOHCTHUTYLIHHMI cyn HiMeYunHu 1moyaB MoCHIAaTHUCS HAa HAyKOBI 37100yTKH BIIOMHX
JIepKaBO3HABIIIB KpaTHHU, 1110 CHPHUSUIO MiJBUIICHHIO €()EKTUBHOCTI KOHCTHTYIIHHO-
ro KOHTpOII0 B HiMewdnHi Ta CIIyryBajo MOIITOBXOM JIO HACTYITHHX IPYHTOBHUX
JOCTIKeHB Y raly3i KOHCTUTYIIHHOTO TpaBa 3 METO0 MOJAJIBINOT 1X peaisaiii Ha
npaktuii. BianosinHo, B YkpaiHi KOHCTHTYIIHHA JOKTPUHA CTA€ JHKEPEIOM paBa
y Bunazaky, konu Koncruryniiinuii Cyn 3a3Buuail oiliiiHO BUKOPUCTOBYE y CBOIl
JISUTBHOCTI TTOJIOKEHHST Ta BUCHOBKM HAyKOBHX JOCIIKEHb BUCHHX-KOHCTHTYIIIO-
HAJICTIB. Y TakoMy BHIIQJIKy JOKTPHHAJbHI i7iel BUCTYMAIOTh MIpOK MPaBOMIPHOT
HOBEiHKH Ta OTPUMYIOTh MIATPUMKY JAEpPrKaBU.

MoXJIHBICTh BU3HAHHS KOHCTUTYLIHHOT JOKTPHHH JUKEPEIOM KOHCTHTYILIHHOTO
npaBa nepedyBa€e 3aJIe)KHO BiJl CYyTHOCTI MpaBa Ta miaxoay 10 Hporo. Tak, I. bor-
JAHOBCBHKA JOXOIUTH BUCHOBKY, 110 «IOPHIMYHUI MTO3UTUBI3M, HE BU3HAIOUH CaMO-
CTiMHICTh PaBOBO{ HayKu, IparHe MiANOPAAKYBaTH ii npeueneHTy. [IpuxuIbHuKI
COLIIOJIOTIYHOTO MO3UTHBI3MY BHXOISTH 38 PAMKH MIPABOBOI HAYKH 1 3BEPTaIOTh yBa-
Iy Ha JOCATHEHHS IHIIMX COLiaJIbHUX HayK. IIpencTaBHUKH MPHPOTHO-IIPABOBOIO
HanpsMy He TiNbKU BU3HAIOTh CaMOCTIHHMI XapakTep NpaBoOBOI JOKTPUHHU, ajle Ha-
BITh FOBOPSITH PO 3pOCTAHHS ii POJIi SIK JuKeperna npasay's

OTxe, KOHCTHTYLIHHA JOKTPUHA SIBIISIE COOOK0 TEOPIto, sika BiqoOpaxae ycrae-
Hy HayKOBY IyMKy, ILI0 B CHJIy CBO€i INIMOMHU 1 aBTOPUTETHOCTI 3aTpedyBaHa cyc-
1JIBHOIO NIPAKTUKOIO 1 IEBHUM YMHOM BIUIUBA€E HA 3aKOHOMABIISL.

Ha namy nymKy, 3Ha4eHHsI Ta 3HAYYIIICTh KOHCTUTYIIHHOT JOKTPUHU SIK JDKe-
pena KOHCTI/ITyuiﬁHoro MpaBa 3yMOBJICHO OCOOJUBOCTSIMH ICTOPHYHOTO PO3BUTKY
JepKaBH, PO3YMIHHSM TPaBa, Cy4aCHUM CTAHOM CHCTEMH JUKEPEI TPaBa Ta HalleK-
HICTIO JCPIKABH 110 Tiel 9m iHIIO1 PaBOBOI CHCTEMH. HaI/IHpOCTlIHI/IM 1 OYCBHIHUM
JIOKa30M POJIi JOKTPHHHU € TPSIME 3aKPIIICHHS B 3aKOHOABCTB JOKTPHUHAIBEHHX MO~
JIO)KEHb.

HesanexxHo Bia Miclsg CBOrO BUHMKHEHHS ifiesl, TEOpPisl, KOHILEMLIs iCHYIOTh B
ifeampHOMY CBiTi i BUIAFOTCS BUKITFOUHO YPA3IMBUMH. [XHil MIIAX y MPaBOBY JOK-
TPUHY JISKHUTh Yepe3 CIIPUHHSATTS MPaKkTUKoI. Tak, y pimeHHsx KoHcTutyiiHoro
Cyny YkpaiHu KOHCTUTYLi}{HA JOKTpUHA OTPUMY€ BU3HAHH 3 OOKY JepsKaBH, ii o-
JIO)KSHHSI TMCBMOBO 3aKPIILTIOIOTHCS 1 CTAIOTh JOCTYITHUMH 3HAYHOMY KOJTy 0Ci0.

Bararorpannicte ()opM MpOSBY MPAaBOBOi JOKTPUHU Ha FOPUIAMYHIA MPAKTHUIL,
0araTo3HauHiCTh PO3YMiHHS KOHCTUTYLIHHOI JOKTPUHH BU3HAYAIOTh MHOXXUHHICTD
JOKEpeJl 30BHIMIHBOTO BHPAXKEHHS KOHCTHTYLIHHOI NOKTPHUHHU SIK JDKEpelIa HayKH
KOHCTHTYIIHHOTO ITpaBa.

TakuM 4MHOM, KOHCTHUTYLiMHA DOKTPHHA K IIEHTpajlbHA JIAHKA, IO MICTHTh
[IPAaKTUYHUH acneKT QyHaaMEeHTaIbHUX HAyKOBUX IPOOIEM, MOXKE 3a IIEBHUX YMOB
CTaTH CBOTO POJIY KOHCTUTYLIHHO-ITPaBOBUM (DYHIAMEHTOM II0 CTBOPEHHIO KOHCTH-
TYLIHHOTO TPABOIMOPSIKY, aJICKBATHOTO CyYaCHHUM IOJITHKO-IIPABOBUM IOTpeOam
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Biloskurska O. V. Constitutional doctrine as a source of constitutional law

The main tendencies of development and improvement of the system of modern sources
of constitutional law of Ukraine are considered in the article. The views of scholars on the
place of the constitutional doctrine in the system of sources of law are analyzed. The essence
and significance of the constitutional doctrine as a source of constitutional law are revealed.
The advantages of doctrine as a source of law are characterized. On the basis of the analysis



PO3JIJI 2 » [Ipobremu KOHCMUmMyyiiiHo20 npasa ma Micyegozo ... 145

of scientific literature, the author draws attention to the possible benefits of the use of legal
doctrine in constitutional proceedings.

In recent years, the problem of trends in the development and improvement of sources of
law, both in terms of the theory of state and law, as well as in certain areas of public law, has
repeatedly attracted the attention of scholars.

To date, the process of modernizing the doctrine of sources of law is characterized by
some attention to the study of the latest (non-traditional) sources of law, in particular, such
as the legal doctrine. The legal doctrine can be defined as a doctrine, a system of theoretical
and practical provisions, ideas, basic principles that reveal the essence of law, its purpose and
function. In turn, the form of expression of the legal doctrine is the scientific work of lawyers,
whose theoretical positions and conclusions in the course of long-term use have become a
scientific approach to solving particular practical problems.

The most concentrated manifestation of the practical function of legal science, which
is to promote the development and improvement of law, appears in the legal doctrine as a
phenomenon that most effectively combines scientific developments with the practice of
creating and applying law, while taking into account both the context of the legal culture and
the influence of the main factors of development of society.

Recognition of legal doctrine as a source of law is conditioned by the following reasons:
the formal certainty of the legal doctrine is achieved through the written form of expression
of the works of scientists and the popularity of the doctrine among professional lawyers and
subjects of law; the general obligation of legal doctrine stems from the authority, respect for
scholars and lawyers in society, as well as the general recognition of the work of jurists; the
implementation of legal doctrine is provided by state sanction in legal acts or judicial practice.

In the United Kingdom, individual works by lawyers are recognized as a source of
constitutional law. This is explained by the fact that they contain the necessary generalizations,
as well as analysis of written and unwritten rules of the constitution. In addition, the Parliament
and the courts, in the absence of rules of the statutes, constitutional agreements and judicial
precedents, refer to the scholarly works of such experts in constitutional law of Great Britain
as D. Locke, D. Lowe, D. Mill, E. Burke, A. Dacey, E. May and others.

In the countries of continental Europe, the legal doctrine as a source of constitutional law
has also received some recognition. Thus, in recent years, the Federal Constitutional Court
of Germany has begun to refer to the scientific achievements of renowned state scholars of
the country, which contributed to the increase of the effectiveness of constitutional control in
Germany and served as an impetus for further fundamental research in the field of constitutional
law with a view to further their practical implementation.

In Ukraine, the constitutional doctrine becomes a source of law in the case when the
Constitutional Court usually officially uses in its activities the provisions and conclusions of
scientific research of constitutional scientists. In this case, doctrinal ideas are a measure of
legitimate behavior and receive state support.

The possibility of recognizing constitutional doctrine as the source of constitutional law
depends on the essence of law and its approach.

The significance and significance of the constitutional doctrine as a source of constitutional
law is due to the peculiarities of the historical development of the state, the understanding of
law, the current state of the system of sources of law and the state’s affiliation with one or
another legal system. The simplest and most obvious proof of the role of doctrine is the direct
consolidation of the doctrinal provisions in the law.

Key words: system of sources of law, new sources, legal doctrine, constitutional doctrine.



