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Nersesian A. Automated document circulation system of the court as an object of
criminal law protection

In the article the author analyzes the special legislation of Ukraine in the field of judicial
system and also the criminal law norms establishing liability for illegal penetration into com-
puter networks of ships. It is established that the automated system of document circulation of
the court is the subject of criminal and legal protection. The main problems of the criminal-le-
gal qualification of this crime and ways to overcome them are determined.

Confidentiality of information in its legal nature including the prohibition of its distribu-
tion or sale. Therefore, the notion of “unauthorized actions with confidential information of
an automated document circulation system” includes also distribution and / or sale of such
information

Unauthorized access to the automated document circulation system (ASDS) is the use of
special software and hardware (hardware) tools designed to bypass or overcome the means of
protection of ASDS and to gain access to confidential information of this system in the absence
of legal grounds for this - the post and the order of the chairman of the court.

The sale and disclosure of confidential information with ASDS fully falls under the signs of
two sets of crimes at once - a crime under Art. 361-2 of the Criminal Code (general rule) and
the crime provided for in Art. 376-1 of the Criminal Code of Ukraine (special rule). Proceeding
from the rule on competition of general and special norms, according to which preference is
given to a special rule, the actions of a court officer who committed a criminal offense under
Art. 376-1 of the Criminal Code of Ukraine and in the future transferred information on the
ASDS to another stranger, additional qualifications under Art. 361-2 of the Criminal Code of
Ukraine, do not need.

Keywords: court, computer network, unauthorized access, crime, confidential informa-
tion.
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BIAMNOBIOAJIbHICTb CNEUIANBHUX CYB’EKTIB 3JTOYUHIB

3A KPUMIHANIbHUM 3AKOHOOABCTBOM YKPAIHMU:
Y3rogXeHICTb I3 NTPUHUMTNTAMUN KPUMIHAJIbBHOIO NMPABA
Cmammio npuceayeno npoénemi 6Cmanosients gi0n08IOHOCMI NON0NHCEHb W00 KPUMi-

HAbHOI IONOBIOAILHOCMI CReYIaNIbHUX CYO €EKMIG 3LOYUHIE I3 OCHOBONONONCHUMU NPUHYUNA-
MU KPUMIHATbHO20 npasd. Buznaueno ocnoeni kpumepii' (o3naku), 3a AkuMu y KPUMIHATLHOMY
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npasi UOINAIOMbC OKpeMi UOU CneyianbHux cy6’ekmie 3104uHis. 3pobieHo 8UCHOBOK, WO
NONONACEHHS. U000 KPUMIHATLHOL 6I0N0BIOATLHOCMI CneyianbHuXx cyO €Kmis 3104UHi8, AKI Mic-
mamocs y Hopmax 3aeanvrioi ma Ocobnueoi wacmun KK Yxpainu, yzeodocyiomscs i3 npun-
Yunamy KpUMIHAIbHO20 Npaga i Haubilb NOBHO Pednizyloms NPUHYUN PIBHOCMI 2POMAOSH
nepeo 3aKOHOM, NPUHYUN CNPABEOTUBOCIT MA NPUHYUN 2YMAHIZMY.

Knrwouosi cnosa: cyo’exm 3nouuny, cneyianoHutl cy6 €km 3104UHY, NPUHYUN KPUMIHATbHO-
20 Npasa, NPUHYUN 6EPXOBEHCMBA NPABA, NPUHYUN 3AKOHHOCMI, NPUHYUN PIGHOCMI 2POMAOSH
nepeo 3aKOHOM, RPUHYUN CRPABEOTUBOCE, NPUHYUN SYMAHIZMY.

Janouna A. B. OTBeTCTBEHHOCTh CHEIHAJIBHBIX Cy0beKTOB NMpecTyNJIeHHil o yro-
JIOBHOMY 3aKOHO/IATeJILCTBY YKPAHHBI: COOTBETCTBHE MPUHIMIIAM YT0JI0BHOIO MpaBa

Cmamusi nocéswena npobieme YCMAHOBIEHUS COOMBEMCIMEUS NOLONCCHUL OMHOCU-
MENbHO Y20N06HOU OMEEMCMECHHOCIU CNEYUATbHBIX CYObEKNO8 NPecmynieHutl 0CHOBONO-
JIOJHCHBIM NPUHYUNAM Y20N06H020 npasa. Onpedenenvi 0CHOGHble Kpumepuu (NpusHaku), no
KOMOPBIM  Y2OIL08HOM NPAGe 8blOCSION OMOEIbHbIE 8UObL CNeYUATLHBIX CYOBEKIO8 NPecnty-
naenuti. Coenan 6b1600, MO NOLOJICEHUSL OMHOCUMETLHO Y2OL08HOU OMBEMCMBEHHOCU Che-
YUATbHBIX CYOBLEKMOos8 npecmyniienull, Komopwle cooepacamcsi 6 Hopmax Obweii u Ocobernou
yacmeiti YK Ykpaunvl, coomeemcmaylom npunyunam y2o106Ho20 npasa u Haubonee noimo
DPeanusyiom npuryun pageHcmed SpadcoaH neped 3aKkOHOM, NPUHYUN CNPAGEOIUBOCHIU U NPUH-
yun 2yManuzMa.

Knrwouesvie cnosa: cybvexm npecmynienus, Cneyuanbtulil cyObekn npecmynieHus, npuH-
Yun y20106HO20 NPABA, NPUHYUN 8EPXOBEHCMEA NPABA, NPUHYUN 3AKOHHOCU, NPUHYUN DABECH-
cmea 2padicoan neped 3aKOHOM, NPUHYUN CRPAGEOIUBOCHIL, NPUHYUN 2YMAHUIMA.

Landina Anna. Responsibility of special subjects of crimes under the criminal legisla-
tion of Ukraine: conformity with the principles of criminal law

The article is devoted to the problem of establishing conformity of the provisions on the
criminal liability of special subjects of crimes to the fundamental principles of criminal law.
The main criteria (features) were determined, according to which certain types of special sub-
Jects of crime are allocated in criminal law. The conducted study led to the conclusion that the
provisions on criminal liability of special subjects of crimes placed in the norms of the general
and special parts of the Criminal Code of Ukraine are in accordance with the principles of
criminal law and most fully implement the principle of equality of citizens before the law, the
principle of justice and the principle of humanism.

Key words: subject of crime, special subject of crime, the principle of criminal law, the
principle of rule of law, the principle of legality, the principle of equality of citizens before the
law, the principle of justice, the principle of humanism.

3riJiHO 13 KPUMIHAJIBHO-IIPABOBOIO TEOPIEK CyO’€KT 3JI0YMHY — L€ OJWH i3
000B’S3KOBHX EIIEMEHTIB CKJIJy 3JI04MHY, O€3 SKOro HEMOXIIMBA HAsBHICTH ca-
Moi 1ofii BUMHEHHS CYCIUIBHO HeOe3MeuHoro NisHHsA. BogHouac cy0’eKT 3704UHYy
€ KJII0YOBOI0 (Iryporo 3JI0YHMHY SIK SIBUIIA 00’ €KTHBHOI IMCHOCTI, sIKa MOB’si3aHa
i3 IHIIUMH IHCTUTYTAMH Ta KaTeropisiMi KPUMiHAIBHOTO 3aKOHOMaBCTBAa. OCHOBHI
000B’5I3K0B1 03HAKH Cy0’€KTa 3JI04MHY 4YiTKO BU3HaueHi y 4. 1 cT. 18 KK Vkpaiuu, y
SIKIH 3a3HaYa€ThCS, 1O CyO’ €KTOM 3I0UuHY € (pi3udHa ocynHa 0coda, sKa BUMHUIA
3JI0YMH Y Billi, 3 SKOTrO BiAMOBigHO j0 KpuMmiHambHOTrO KOfekey Ykpaiuu (nmami —
KK VYkpainn) Moxke HacTaBaTy KpUMiHaJIbHA BiIIIOBIIAbHICTb.

Aute cy0’€KT 37104UHY SIK KPUMiHAJIbHO-TIIPABOBUI IHCTUTYT HE € OAHOPITHUM — Y
HBOMY BHJIUISIOTBCS OKpeMi Buau. OTHNM i3 HUX € CHeIiaNbHuil cy0’€KT 3JI09HHY.
VYV u. 2 cr. 18 KK VYkpaiuu 3a3Ha4a€ThCs, 10 CIICIIAIbHIUM Cy0’€KTOM 3JI0UHHY €
¢biznuHa ocynHa 0co0a, sika BUNHMIA Y Billi, 3 SKOTO MOXK€ HACTaBaTU KpUMiHAJIbHA
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BiJINIOBITANIBHICT, 3JI04HH, CY0 €KTOM SIKOr0 Moxe OyTH Juie neBHa ocoda. Bpaxo-
BYIOUH BHKIIQJICHE, CIIEIiabHUIA Cy0’ €KT 3I0YMHY BiIPI3HAETHCS BiJl 3arajlbHOTO Ha-
SIBHICTIO, OKPIM O0OB’SI3KOBHX, JIOMIATKOBUX O3HAK (KPUTEPIiB), Bil SKUX 3AJICKHUTH
KBaJTi(iKallisi BUNHEHOTO 37104MHY. ToMy 1 KpUMiHajbHa BiINIOBiJaJbHICTh TAKUX
cy0’eKTiB Ma€ NEBHI 0COOIUBOCTI, 110 3aKPIILUIEHO SIK y HOpMax 3arajibHoi, Tak iy
Hopmax CrerianbHoi yactiua KK Ykpainu.

Sk 1 yci inmni nonoxenHs: KK Ykpainu, HOpMHu, 1110 peryiTiOr0Th BiIOBIAAIbHICTh
creLiaJbHUX Cy0’ €KTiB, IOBUHHI Y3rO/DKYBATUCS 13 INPUHIMIIAMU KPUMIHAIBHOIO
IpaBa, sIKi € OCHOBOIOJOKHUMH 3aCaJaMi KPHMiHAJIBHO-TIPABOBOTO PETYIIOBAHHS
MOPS/IKY CYCIUIbHUX BIIHOCHH. BOHHU € MIAIPYHTSIM YCIX HOPM SIK 3arajibHoi, TaK i
Oco6nmuBoi yactu KK Ykpainu; Ha migcraBi LuX OpUHIUIIB 0OyJ0BaHi (TOBUHHI
OyTu moOy/0BaHi) TAKOX 1 CaHKLIi 32 BUNHEHUH 37I04HH.

IMutanHi0  OCOOMUBOCTEH KPUMIHAJIBHOI  BIAMOBIJAIBHOCTI  CHEIiATbHUX
cy0’€eKTIB 3JI04MHIB OyJIO MPUCBSIYEHO Mpali Takux y4eHux, sk I1. 1. Angpymiko,
10. B. Baynin, B. I. Bopucos, B. O. I'tymkos, A. ®. 3enincekuii, H. @. Ky3Heuos,
1. I1. JlanoBenko, A. A. My3uka, B. O. HaBporpkuii, A. C. Ocamua, A. 5. Cset-
noB, B. B. Cramuc, B. f. Tauiit, M. I. XaBpoHtok Ta iH. [IpHHIUIN KPUMiHAIBHOTO
npaBa (y KOMILUIEKCI Ta OKpemi 3 HHX) AociiukyBanucs y npansx B. O. Fanento-
ka, O. M. Kocrenka, T. A. JlecuieBchku-Kocraprosoi, JI. M. Meninoi, B. O. Has-
poubkoro, A. H. Tpaiinina, I1. O. ®edenopa Ta iH. Ane npodieMa BiAMOBIIHOCTI
MIOJIOXKEHb 100 KPUMiHAJIBHOT BiAMOBIAAIBHOCTI CIIELIaIbHOTO Cy0’ €KTa 31I0UUHY
HPUHIMIIAM KPUMIHAIBHOTO IIpaBa KOHKPETHO HE PO3IIIsIaliacs.

BpaxoBytooun 0COONMBOCTI KPUMIiHAJIBHOI BiAMOBIAAIBHOCTI  CIHEIiaTbHUX
cy0’€KTIB 3JI0UMHIB 3 OIVIsILy Ha MEBHI IOAATKOBI O3HAKH, 1110 BILUTMBAIOTH HA KBaJIi-
¢ikalilo BUNHEHOTO CYCIIJIBHO HEOE3NEYHOro AisHHs, HOTPiOHO BU3HAYUTH BiIIO-
BiJIHICTb TTOJIOKEHB, IO CTOCYIOTHCS BIAMOBIATBHOCTI TAKUX CY0’€KTIB, OCHOBOIIO-
JIO)KHUM TIPHHIAIIAM KPUMIHAIBHOTO MpaBa.

HpI/IHLII/ll'II/I IpaBa B3araji BU3HAYAIOTHCS SIK KePiBHI 3acaiu (iﬂe'l') SIKi BI/I3Ha‘{a-
IOTh 3MICT i CHIPAMOBAHICTh IPABOBOTO PEIYIIOBAHHS CYCIUILHHX BijiHOCHH'. BBa-
KAEThCS, 1O BOHH Y CTHCIOMY BUTJISIII, KOHIIEHTPOBAHO BiZOOpa)XaloTh HaCyTTE-
Billli pHCH TIPaBa, € HOro KBIHTECEHIIE, TAK 3BAHUM OOJIHYUsIM?.

ITpuHUMIN KPUMIHAJIBHOTO IIPaBa € CUCTEMOIO 3aca/y, IO BiANOBIJAIOTH IPUPO-
i JIFOIMHY, BTUICHI Y HOPMax KPUMIHAJIBLHOTO 3aKOHOJIABCTBA, SIKI BiOOpaKkaroTh
3MICT, 3aB/IaHHSI Ta 3aKOHOMIPHOCTI PO3BUTKY KPHUMIHAJIbHO-IIPABOBOIO PEryIIIO-
BaHHS CYCHIUIBHUX BIJIHOCHH; BOHHU IOBHHHI OyTH OCHOBOIO, MIATPYHTSAM IPOLIECY
CTBOPEHHS Y3TO/DKCHOT CUCTEMH PETY/SITUBHUX Ta OXOPOHHHX KPUMiHAIBHO-Ipa-
BOBHX HOPM, 3JIaTHOI 3aXHMCTHTH KPUMIHAIBHUI 3aKOH BiJl XaOTHYHOCTI Ta CyIie-
peuHocreir’. [IpHHIMON KPUMIHAIBHOTO MPaBa BU3HAYAKOTHCS TAKOXK SIK CHCTEMa
BUPOOJICHUX HAYKOI KPUMIHAIBHOIO IIpaBa 1 BTUICHUX Yy HOpMax 00’€KTHBHOIO
KPUMIHAJIBHOTO MpaBa 3arajbHOKEPIBHUX 3acajl, i7ICOJIOTIYHUX MOCTYIIATIB, SKi Bi-
JN00paXkarTh 3MICTOBHY CYTHICTh KPMMIHAJILHOTO TIpaBa, WOTO 3aBIaHHS, 3aKOHO-
MIpHOCTI KPMMiHAJIbHO-TIPABOBOTO PErYJIIOBaHHA'. 3a CBOEIO CYTHICTIO MPUHIUIN
KPHMIiHAJIBHOTO MpaBa — ¢ IEeBHI MPaBIJIa, SIKi YTBOPIOIOTh CUCTEMY 1 € 000B’sI3K0-
BHUMH caMme ISl L€l raiy3i npasa; 3aBIsKH iM ICHY€ YiTKO BU3HAYCHUH MOPSIOK Y
KpPUMiHaJIbHOMY 3aKOHOIABCTBI.

Iepenik OCHOBHUX HNPUHIUIMIB KPUMIHAIBHOIO IpaBa, sIKi 1 CKJIAJAl0Th IIEBHY
cucTeMy, TependayeHnii y 3arambHOMy BUIIII KoHctutymiero Yipainm. Kprmi-
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HaJIbHE MPaBO YKpaiHH IPYHTYEThCS HA TAKUX MPUHIMIAX: IPHHIMI BEPXOBEHCTBA
npasa (ct. 8 Koncrurynii Ykpainu), npuHoun cnpasemiuBocti (ct. 19 Koncrury-
uii Ykpainu), IpUHIKI PIBHOCTI TpomajisiH repes 3akoHoMm (cT. 24 Koncrutytil
Vkpainu), npuHIun 3ade3nedeHHs riqHocti ocodu (cT. 28 Koncruryuii Ykpainu),
IpUHLUN 3aK0HHOCTI (cT. 29 Koneruryuii Ykpainu), npuHuun rymadismy (ct. 3, 28
Konctutynii Ykpainu), BuHHOI BianoBiganbHoCTi (cT. 62 Koncrutyuii Ykpaiun),
MIPUHIUIT 0cOOMCTOT BiamoBinanbHocTi (cT. 61 Konctutyuii Ykpainu).

ITpuHuUI BepXOBEHCTBA IpaBa HE € TOTOXHUM IIPUHLUILY 3aKOHHOCTI, SIK 4acTO
CTBEP/KYEThCS Y JIITEPATypi: BiH «HE MiMIHSI€E T HE CKACOBYE MPHHIIUI 3aKOHHO-
CTi, @ TUIBKH TONIMOJIIOE HOTO BiJi BUMOT CyTO (hOpMANIbHOTO JO/ICPIKAHHS HOPM Y
HaIpsMi MOLIYKY BJIACHE MPABOBOTO («OPraHIYHOTO», «iealbHOro») 3MICTy Mpasa.
AJDXKe HaBiTh 3 MOMEHTY CBOTO BUHHKHEHHS PUHIIUI BEPXOBEHCTBA MpaBa TayMa-
YHBCS Y IIHPOKOMY KOHTEKCTI SIK 00)K€CTBEHHU I Y MPUPOAHUI 3aKOH, IIPH3HAYCH-
HS SIKOTO BOAYanocst B 0OMeXeHHI CBITChKOI Biaan»’. ToOTO B ifearti MpUHIIAIT Bep-
XOBEHCTBA IIpaBa y Oynb-sKii Taiy3i MOBUHEH 0a3yBaTHCS Ha IPUPOIHOMY IIPaBi,
Ha 3aKOHaX NPUPOJAU — JIHIIE Y IOMY BHIIAJIKY BiH OyJe e(EeKTUBHUM Ta TAKHM, IO
JiiicHO 3a0e3neuyBaTuMe JTOTPUMAHHSI MPAB JIFOIUHU y KOHTEKCTi 3aKOHIB IPUPO-
au. MoxHa HOTOIUTHCS 13 T€3010, 10 BEPXOBEHCTBO MpaBa — 1€ Cy4acHUll «3aKkoH
IMpupomm»®. A ToMy came 3aB/sIKK IPUHIMITY BEPXOBEHCTBA MpaBa 3a0e31eqyeThest
JOTPUMAHHS BCIX IHIIMX MPUHIIMIIIB, HA SKUX 0a3yeThCsl KPUMIHAJIBHE 3aKOHO/IAB-
cTBO. BiH Takox 3a0e3nedyye NOTPUMAHHS HOPM 1HIINX HOPMAaTUBHO-IIPABOBUX aK-
TiB, 30KpeMa THUX, SIKi 3aKpIIII0I0Th OCHOBOIIOJIOXKHI IpaBa JIFOIMHU 1 TPOMaITHIHA
(Koncrutyiiist Ykpainu, KoquQikoBaHe 3aKOHOJABCTBO 1HIIUX raixy3eil mpasa, Mik-
HapOJIHI HOPMATHBHO-ITPABOBI aKTH TOIIIO).

CyTHICTb IPUHLUITY BEPXOBEHCTBA IIPaBa BUPAXKAETHCS 3aKOHOABUO TAKOX Ye-
pe3 MPUHIUIT 3aKOHHOCTI, 110 3aKkpirienuii y ct. 29 Koncruryuii Ykpainu i nomsrae
y TOMY, IO KOKeH 3000B’s3aHUI HEYXHJIbHO HoTpuMmyBarucsi Koncruryii Ykpa-
{HU Ta 3aKOHIB YkpaiHu. Y KpUMiHaJbHOMY NpaBi MaHUM NPUHLIUI BHPaKa€TbCs
yepe3 Gopmyny «nullum crimen, nulla poena sine lege» — «Hemae 37104nHY, HEMae
nokapanHsi 0e3 BKa3iBKH Ha Te y 3akoHi». Lle o3Hauae, mo: 1) HixT0 He MOXe OyTH
rokapaHuii 0e3 3aKpirJIeHOro JIeP’KaBO0 OKAPAHHS 33 «KPUMIHATIBHY ITOBEIIHKY»;
2) JKOJIEH BUMHOK HE MOXe OyTH BU3HAHO KpPHUMiHaJbHO-KapaHuUM Oe3 crewlialbHOl
BKa3iBKH Ha II¢ y KPUMIHAJILHOMY 3aKOHi; 3) Taka BKa3iBKa Mae OyTH YiTKO BHU3Ha-
YeHO10; 4) KpUMIiHAIBHHI 3aKOH HEe Ma€e 3BOpOoTHOI mii’. L{ei mpuHImn 3a0e3mneuye
npasa 0ci0, IKUX MiT03PIOIOTh Y BANHEHH] 3I0YHHY, aJI¢ BUHA SIKUX Yy BUMHEHH] KOH-
KPETHHX 3JI0YHMHIB HE JJOBEJICHA Y 3aKOHHOMY IOPSIJIKY, & TAKOXK OCi0, sIKi BUMHUIIU
CYCHIJIBHO HETIPUHHATHE MisHH, SIKe HE MICTUTH O3HAK CKIIAIy SKOTOCH 3JI0UHHY,
nepeabadenoro y Hopmax KK Ykpainu.

ITpunuun piBHOCTI IpOMaJSIH HEpe] 3aKOHOM, 3akpimieHuil y cr. 24 Koncru-
Tymii Ykpainu, nepeabadyae BiICYyTHICTh JUCKPUMIHAIIT IPOMAJIiH 32 Oy/Ib-SIKMMHU
03HaKaMu (comiaabHUMHU, (i310010JOTTUHUMHU TOIIO) 1 BUKJIFOYAE MIPUTATHEHHS 0CO-
OM 10 KpUMIHAJIBHOT BiNOBIAILHOCTI JIMILE 32 T, 1110 BOHA Ma€ IEBHI pHUCH, SKi
€ HeCIPUUHATHUMH JUIs 0COOH, sIKa peaizye HOpMH KPHMIHAIBHOTO 3aKkoHy. Llei
MIPUHIMI 320e31edye MOPs 3 THM OJJHAKOBE CTABJICHHS 3 TOUKHU 30pY 3aKOHY JI0 BCIiX
MOXXJIMBUX Cy0’€KTiB KOHKPETHOTO 3JI04HHY.

IpuHLpI BUHK Y KpUMiHATIEHOMY NIpaBi nepeabadae, mo 0coba misirae Kpu-
MiHaJBHIN BiIIOBIIAIFHOCTI JHMIIE 32 Ti CYCHUIBHO HeOe3NewHi MisHH, sSKi OyIu
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HEI0 BUMHEHI, Ta HACHIKH, SIKi HACTAJIM y Pe3yJIbTaTi IX BUMHEHHS, 32 YMOBHU HasiB-
HOCTI BUHH, IPYHTY€ETHCSl HA TIPHHIMIII BEpPXOBEHCTBA npaBa: y Koncrutymii Ykpa-
THM [IeH IPUHIMIT 3aKPITUICHUH Y CT. 62 1 Ma€ Ha3By «IIPE3yMIIIIisi HEBUHYBATOCTI»
(et mpUHLKUI He € TOTOXKHUM NPUHLUITY BUHH, OCKUIBKH € IpouecyaabHuM). Kpim
TOTO0, BUHA 0COOM MOBHHHA BCTAHOBJIIOBATUCS BUKIIIOYHO Y Mepe10aYCHOMY YHHHUM
3aKOHOZABCTBOM YKpaiHu mopsiaky. Lleit mpuHIMI BomHOUac NO3BOJISIE 0co0i, sika
JIUIIE MiJJO3PIOETHCS Y BYMHEHHI 3JI0UMHY, & TaKOXK 1 Cy0’€KTY 3JI0UYMHY, YHUKHYTH
YIEPEeKEHOT0 CTaBICHHs 3 OOKY IPEeICTaBHHUKIB OPraHiB KPUMiHAJIBbHOI IOCTHLIT
[I0JI0 BUHYBATOCTI Y BAMHEHHI TOTO YH IHIIOTO CYCIIJIBHO HEOE3MeUHOTO JTisTHHSI.

Ipuniun inauBigyanizamnii mokapanas (0coOUCTOT BiMOBIAAIBHOCTI 3TiAHO 13
ct. 61 KoHcruTynii Ykpainu) 3a CBO€ CyTHICTIO nepeadayae, mo cy0’eKT 37104u-
HYy NOBUHEH HECTH BiJNOBIJAJbHICTh 32 BUNHEHUH 3JI0YMH JIMILIE 0COOUCTO, TOOTO
BIJINIOBIZIATH 32 BUMHEHE MMOBHHEH BiH 1 JIMIIE iHAMBIyanbpHO. [IpHuoMy, 3 iHIIIOrO
00Ky, BIIMOBIJAJILHICTh 32 BUNHCHE MOYKE HECTHU JIUIIE CYO €KT, SIKUil BUNHHB 3J10-
uyuH. [HaUBiAyasi3alis MOKapaHHs MOJArae y BU3HA4YEHHI (GOpMU, BUILY Ta 00cAry
MOKapaHHsI, sIke MOXKe OyTH IpU3HaueHe 0c001 3 ypaXyBaHHSIM HE JIUIIE BANHEHOTO
3JI0YMHHOTO JIiSHHS, a W IHIUBIAYyaTbHUX SKOCTEH OCOOH, 1110 BUSBISIETHCS y OCO-
01MBOMY IICUXIYHOMY CTaBJIEHHI OCOOU 10 BUMHIOBAHOIO AisHHA Ta HOro HaCiIKiB.
TyT TakoX MOTPIOHO 3a3HAYMTH, IO LW MPUHIUI O3HAYAE HEMOXIIUBICTH 1HKPHU-
MIHYBaTH OJHOMY CyO’€KTY 3JI0YHMHY BHHY IHIIOTrO Cy0’€KTa 3JI0YMHY SIK y MEXKax
BUMHEHHSI OJHOTO 3JI0YMHY (32 HasBHOCTI CIiBy4YacTi), Tak i 3a HasiBHOCTI (axTy
BYMHEHHS 1HIINX 3JI0YMHIB.

CyTHICTh NPUHLUITY CIIPABEIIMBOCTI MOJISITA€ Y TOMY, LIIO BiH Iepea0dadac MOx-
JIUBICTh 3aCTOCYBAHHS J0 BHHHOI OCOOM JIMIIIE TAKOTO TMOKapaHHs, SIKe BiIIOBiAa€e
TSDKKOCTI BUMHEHOI'O HEIO CYCIIUIBHO HEeOe3IEeUHOro JisiHH Ta Iepedadae He3acTo-
CYBaHHsI KPUMIHAJIBHOTO [IOKAPaHHs 10 0COOH, HEBHHYBATOI y BUMHEHHI 3II09UHY®,
Kpim Toro, 3a3HayaeThCsi, 110 MPUHIMI CHPABEIIMBOCTI O3HAYa€ 3a0e3reveHHs
CIIPaBE/IIIMBOCTI KPUMiHAIBHO-TIPABOBOT perpecii, 1110 € HEOOX1THUM ISl JOCATHEH-
HSI BUIIPABHOTO Ta IIPEBEHTHBHOTO BILIUBY’.

CyTHICTh MPUHIUIY TYMaHi3My IOJIATa€e y TOMY, IO KOKEH I'POMAaJSIHUH TTOBH-
HEH TIOBHICTIO BUKOPUCTATH CBOI MOXIIMBOCTI B IHTEpecax CyCIiJbCTBA, a TAKOK
1 Te, IO Hi BiJ KOro HE MOKHA BUMaraTH OLUIBIIOro, HiXK TC, HA IO BiH 3JaTHUI.
[oTpiOHO BpaxoByBaTH, IO MPHHIIMI T'yMaHi3My MOIIHPIOETHCS PIBHOIO MIPOKO SIK
Ha TIOTEPITLIOr0, TaK i Ha cy0’€exTa 31m0unHy'’. Ase GiIBIIO0 MipOIO el MPUHITAIT
BCE-TaKHU IOB’SI3YETHCS caMe 13 Cy0’ €KTOM 3JI04HHY, 30KpEMa, Y YaCTHHI IPU3HAYEH-
HS HIOMY TIOKapaHHs 32 BUNHEHHS 3JI0YHMHY, 3aCTOCYBaHHSI IOJI0 HHOTO 1HIIUX HOPM
Ta IHCTUTYTIB KPUMIHAJILHOTO 3aKOHO/MABCTBA. J[aHWI MPHUHIUIT O3HAYAE TaKe: 3a-
CTOCOBYIOUH JI0 0COOM, BUHYBATOl Y BUYNHEHHI 3JI0YMHY, 3aX0IH KPHUMiHAIBHO-TIPa-
BOBOTO NIPUMYCY, TOTPiOHO HacaMIIepPel CTABUTU METY 11 BUIIPABICHHS, BUPOOICHHS
Y CBiIOMOCTI Cy0’€KTa 3JI0YMHY MTO3UTHBHUX CYCITIJIBHO KOPHCHHUX YCTaHOBOK, IO-
BEPHEHHSI HOTO y CYCHUIBCTBO SIK TIOBHOLIIHHOT OCOOMCTOCTI, SIKA ITOBAXKAE 1 BUKOHYE
HOPMAaTHBHI TIPUIKCH; 3 METOI MO3UTUBHOTO BIUIMBY Ha Cy0’€KTa 3JI0YMHY 3aCTO-
COBYBAaTH JI0 HHOTO MIiHIMAJIBHHA 3 HEOOXiJHUX 3aXOMIiB KPUMiHAIBHO-IIPABOBOIO
BILTHBY'.

Bu3HauuTH BIANOBIAHICTH MOJOKEHb MIONO KPHUMIHAIBHOI BiJIOBIAaIbHOCTI
creniajJbHUX Cy0’€KTiB IPUHIMIIAM KPUMIHAIBHOIO IIpaBa MOXHA JIHIIE Y TOMY BU-
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HaJKy, SIKIO BCTAHOBUTU BUJM CHELIaJbHUX CYO €KTiB, cHelU(iuHi 03HAKU SIKHX
MAarOTh 3HAYCHHS MIPU KBaTiiKalii BANHEHOTO 3ITOYHHY.

VY Teopii KpUMiHAJILHOTO MpaBa € 0araTo TOYOK 30py 1010 Kiacugikarrii crie-
[iaJIbHUX Cy0’€KTIB 3JI04MHY. 3TiTHO 3 OJHIEI0 3 HUX BHJIM CIELialbHUX Cy0 €KTIB
3JI04MHY BUAUISAIOTH 3aJIEKHO Bij jeMorpadiyHuX 1 COMAaTMYHUX O3HAK; O3HAK,
IO XapaKTepu3yloTh BHKOHAHHS NpodeciiiHuX 00O0B’sI3KiB, MOCAIOBE CTAHOBHILE
cy0’€eKTa 3JI0YMHY; O3HAK ITPABOBOTO CTATyCy 0COOM; y4yacTi B MPOIEC] MPaBOCYIIs
i BUKOHAHHS KPUMIHAJIBHOTO MTOKapaHHsI; BiJHOICHHS 0 BifiCbKOBOTO 000B’s13Ky'?.
BistbIll TOUHO BUAAETHCS Kiaacu(iKallisi, 3TiHO 3 KO MOXHA BUAUTUTH TaKi KpH-
Tepii: comianbHO-eMorpadiuHi 03HaKH — CTaTh, BIK BUHHOTO; HAsIBHICTh BIHCHKO-
BOro 00OB’SI3Ky; CIIy)KOOBE CTAaHOBHILE O0COOH; ICUX0-(i310I0T1YHI 03HAKH — CTaH
BariTHOCTI, CTaH CII’sIHIHHS, IPUMYC; TPO(ecist BAHHOTO — HAasIBHICTh Y HHOTO BiJIIIO-
BiJTHOT OCBITH 4M MPO(ECIHHNX HABUYOK; IIUBIILHO-TIPABOBUI CTaTyC — HassBHICTh Y
0co0u rpomMajiiHCTBA YKpaiHU YK 1HO3EMHOT JIep)KaBU; B3a€EMOBITHOCHUHH 3 ITOTEPITi-
JIUM — HasIBHICTh Y BUHHOTO POJMHHMX YH 1HIIMX 3B’SI3KiB, 1[0 3yMOBIIIOIOTh y HUX
BU3HAYEHI 000B’SI3KH UM TIPaBa; XapaKTePUCTHKa 0COOH B KOHTEKCTI i monepeHpo1
3JI0YMHHOI AiSUTEHOCTI TOILO.

Sk mpaBuiIO, BKa3iBKa Ha JIOJATKOBI O3HAKU CIIEIIAIbHOTO Cy0’€KTa 3JI0UHHY
BKa3yeThCs Y UCIIO3UIIT BimoBinHOo1 HopMu OcobmmBoi yactiru KK Ykpainn. Are
€ OKpEeMi IOJIOKEHHSI, SIKi CTOCYIOThCS IIEBHOT TPYITH OCi0, 110 HAIJICHI BiIOBIIHHU-
MH O3HaKaMH, po3MilleHi y 3aranpHii yactuni. Hanpuknan, cepen obcraBuH, 0
oM’ SIKITyt0Th 1okapanHs (cT. 66 KK Ykpainu), BKka3aHi Taki O3HaKU CHeliadbHUX
Cy0’€eKTIB, SIK BUMHEHHSI 3JI0YHHY HEITOBHOJITHBOK 0CO0O0K0, KIHKOK Yy CTaHI Barit-
HOCTI, TiJ BILTABOM NIPUMYCY 4H IIOTPO3, IIiJl BIUIMBOM CHJIBHOTO AYILIEBHOTO XBHU-
JIIOBAHHA, I1i]] YaC BUKOHAHHS CIIEI[IaJIbHOTO 3aB/IaHHsI 3 ITONIEPEPKEHHS YU PO3KPHT-
Ts1 37I0YMHHOI JIsUTbHOCTI OPTaHi30BaHOI IPYIH YU 3JI0YMHHOT OpraHizalii, moeHaHe
3 BUMHEHHM 371049mHy'?. JIo 06¢TaBHH, 1110 00THKYI0TH oKapanus (cT. 67 KK Ykpa-
THM), BITHOCSATh TaKi O3HAKH CIICIiaJIbHUX Cy0’€KTIB 3JI0YMHIB, SIK BYMHEHHS OCO-
0010 3JI04HHY MOBTOPHO 200 penuauB, 0co000, 110 IepedyBae y CTaHI aJKOrolb-
HOTO CII’sIHIHHSI 200 y CTaHi, BUKIIHKAHOMY B)KHBAHHSAM HAPKOTHYHHUX 200 IHIIHMX
onypmaHtorouux 3aco0iB. Takoxk ctT. 79 KK VYkpainu BH3Hauae yMOBH 3BiJIbHCHHS
BiJl BiiOyBaHHS IIOKAapaHHs 3 BUIPOOYBAaHHSAM BariTHUX KIHOK 1 JKIHOK, SIKI MalOTh
niteit BikoM 10 ceMu pokiB; cT. 83 KK YkpaiHnu — yMOBH 3BITbHEHHS BiJl BiOyBaHHSI
MTOKApaHHs BariTHUX JKIHOK 1 )KIHOK, SIKI MalOTh JiTeH BIKOM JI0 TPHOX POKiB; CT. 84
KK Vkpaiun — yMOBHU 3BUIbHEHHS Bifl HOKapaHHS 3a XBopoOoro. Po3nin XV MicTUTh
HOPMH, 1110 BU3HAYAIOTh OCOOIMBOCTI KPUMIHAIBHOI BiIOBIAILHOCTI Ta OKapaH-
HS HEMIOBHOJIITHIX 0Ci0.

BpaxoBytoun CyTHICTh NPHHLMIIB KPUMIHAJIBHOTO TIpaBa Ta IOJOKCHHS
KK VYkpainu 1110710 BiANnoBi1anbHOCTI CHielialbHUX CY0 €KTIB 3JI0YHHIB, OUEBUIHUM
€ Te, mo BkazaHi nonoxeHHs KK Ykpainu He WayTh y po3pi3 3 OCHOBOIOJOKHH-
MU IpHHIHMIAMU. Moyke BUHUKHYTH XHOHA JyMKa IIOJ0 TOTO, IO TaKi MOJI0KEHHS
HOPYLIYIOTh MPUHIMI PIBHOCTI IPOMAJSIH MEPE 3aKOHOM, 30KpeMa, 1[0 JAesiKi Ho-
JIOKEHHS CBiJTUarh MPO JUCKPUMIHALIIO 32 O3HAKAMH CTaHY CII SIHIHHS, BUMHCHHS
3JI0YHMHY i3 BUKOPHCTAHHSM CBOTO CIIy’)KOOBOTO CTaHOBHIIA, 200 HABMAKH, PO MPH-
BiJICHOBaHE CTABJICHHS /IO TAKUX CIEIiajJbHUX Cy0’€KTIB 3JI04MHIB, SIK HETIOBHOJIT-
Hi, J)IHKH, 1110 epeOyBaloTh Y CTaHi BariTHOCTI UM MalOThb AiTeH 10 7 POKIB, TOLIO.
AJie IPUHIKIT PIBHOCTI HE 03HAYA€ 3PIBHSUITIBKY — BiH 03HAYae, 110 JI0 yCiX 0Ci0, sKi



PO3JIJI 6 » [Ipobremu KpuMiHaibHO20 npasa ma KPUMIHAIbHO20 Npoyecy 287

BUMHMIIY 3JI04MH, 0€3 BUHATKY OyIyTh 32 HEOOX1IHOCTI 3aCTOCOBaHI yci MOJIOKEHHS
KK Vxpainy, ski OyryTs 0OTSDKYBAaTH UM OM SIKIITyBaTH IIOKapaHH, 3BIIBHATH 0Ci0
BiJl KpUMIHAJIBHOT BI/IMOBIIANBHOCTI, TOKapaHHs Ta Horo BiaOyBaHHs Toi0. ToOTO
BCTAQHOBJICHHSI OCOOJMBUX IPABHJI IOAO MPUTATHEHHS OO0 KPUMiHAJIBHOI BiIIOBI-
JAJIbHOCTI TIOBHICTIO BifINIOBIAAI0Th MPUHIIUIIAM KPUMIHAJILHOTO IIpaBa.

I{omo iHIIMX NPHHIMIIB camMe HasBHICTh BKa3aHHX MOJOXKEHb LIONO0 KPUMi-
HaJIBHOT BIJIMOBIJAJILHOCTI CHELiabHUX Cy0’ €KTIB 3JI0UMHIB CBIIYaTh PO peatiza-
Li10 IepeBa)KHOI O1IBLIOCTI HA3BAHUX MPUHLUMIB. Tak, 30KkpeMa, TYT pealli3yeTbest
MIPUHIIMIT 3aKOHHOCTI, OCKUTBKH JIJISI TOTO, 1100 Oyna 3actocoBaHa meBHa Hopma KK
VYkpainu, ocoba nmoBHHHA OyTH HaJiJIeHa yciMa BKa3aHUMHM Y I1iii HOpMI crierialib-
HMMH O3HaKkaMu, 0e3 4oro BOHa He MOXe OyTH NPUTATHYTa 10 KPUMIHAJIBHOI BiJ-
MOB1IaIbHOCTI. AJie HalOIIbII MOBHO 3aBISKU JaHUM IOJIOKEHHSIM pealli3yroThCs,
o-TiepIiie, MPUHIIUI CIPABEUIMBOCTI, OCKUIBKH TPH MPHUTATHEHHI CIICI[ialbHOrO
cy0’exTa 10 KpUMIHAIBHOT BiAMOBIIaIBHOCTI BPAaXOBYIOThCS YCi 0€3 BUHSTKY J0-
JIATKOBI O3HAKH, SIKi MAIOTh 3HAUEHHS JJIs KBajidikauii 3JJ04MHY Ta BIJIMBAIOTh Ha
(bopMyBaHHS 0COOHCTOCTI 3JOYHHIL Y KOXKHOMY KOHKPETHOMY BHIIQJIKY; 1, TO-APY-
re, MPUHIUIT T'yMaHi3My, OCKUIbKH TICBHI JIOJIATKOBI 03HAKH CIICI[IAIbHUX CYO €KTIB
3JI04MHY MOXKYTbh BIUIMHYTH Ha T€, 110 MOKAPaHHS MOXKEe OyTH 3MEHIICHO 200 HaBITh
B3araJii ocoba Moxe OyTH 3BLTFHEHA BiJ] MOKapaHHS UM HOTO BiXOyBaHHSL.

TakuM 4MHOM, MTOJIOKEHHSI [II0/I0 KPUMIHAIBHOT BiIIIOBIAAILHOCTI CIICIiaTbHUX
cy0’€eKTIB 3JI0YMHIB, 10 MICTAThCS Y HOpMax 3aranbHoi Ta OcobnuBoi yactuH KK
VYkpaiHu, y3roJDKyloThes 13 IPUHIMIAMU KPUMIHAIBHOIO 1IpaBa 1 HaiO1Ib1l ITOBHO
peai3yroTh IPUHIHIT PIBHOCTI TPOMaJISTH Iepel 3aKOHOM, IIPHHIIMI CIIPABETUBOCTL
Ta MPUHINI TYMaHi3My.
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Landina Anna. Responsibility of special subjects of crimes under the criminal
legislation of Ukraine: conformity with the principles of criminal law

The article is devoted to the problem of establishing conformity of the provisions on the
criminal liability of special subjects of crimes to the fundamental principles of criminal law.
The subject of a crime as a criminal-law institute is not homogeneous - in it separate types are
allocated. One of them is a special subject of crime, which differs from the general subject by
the presence, except for mandatory, additional features (criteria), from which the qualification
of the crime depends. The norms governing the responsibility of special subjects must be
consistent with the principles of criminal law, which are the basic principles of criminal legal
regulation of the order of social relations: they are the basis of all norms of the General
and Special Parts of the Criminal Code of Ukraine; on the basis of these principles should
be built sanctions for the crime committed, etc. Considering into account the peculiarities
of criminal liability of special subjects of crimes in view of certain additional features
influencing the qualification of a committed socially dangerous act, it became necessary to
determine the compliance of the provisions concerning the liability of such subjects, to the
fundamental principles of criminal law. In order to clearly establish the presence / absence of
such compliance, main criteria (features) were determined, according to which certain types of
special subjects of crime are allocated in criminal law. Taking into account the essence of the
principles of criminal law and the provisions of the Criminal Code of Ukraine as to the liability
of the special subjects of crimes, it is obvious that the above provisions of the Criminal Code
of Ukraine are not in conflict with the fundamental principles. The provisions on the criminal
liability of the special subjects of crimes contained in the norms of the General and Special
Parts of the Criminal Code of Ukraine are in accordance with the principles of criminal
law and most fully implement the principle of equality of citizens before the law - to all those
who committed a crime, without exception, if necessary, will be applied all the provisions of
the Criminal Code of Ukraine, which will aggravating or mitigating the punishment, exempt
persons from criminal responsibility, punishment and its serving, etc .; the principle of justice -
when the special subject is attracted to criminal responsibility, all the additional signs that are
relevant for the qualification of the crime and affect the formation of the offender s personality
are taken into account without exception in each particular case; the principle of humanism
- certain additional features of the special subjects of the crime may affect the fact that the
punishment can be reduced, or even at all, the person may be exempted from punishment or
its serving.

Key words: subject of crime, special subject of crime, the principle of criminal law, the
principle of rule of law,the principle of legality, the principle of equality of citizens before the
law, the principle of justice, the principle of humanism.



