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Kuzheliev O. M. The genesis of the institution of providing legal services (from the
appearance of the first states to the Middle Ages)

The history of the formation of the legal service can be divided into two stages: informal
and official. The “official” stage of the formation of the institution of legal services is associat-
ed with the formation of the constitutional system, the legal state, the emergence of normative
legal acts and the first constitutions. The “unofficial” stage of the formation of the legal ser-
vices institution began with the advent of the primitive communal system.

Propaganda appears at the early, simplest stages of the legal development of mankind,
when custom was the main regulator of relations between people. At the beginning of the his-
torical development and the emergence of the first states, the role of human rights defenders
was performed by relatives or neighbours.

In Ancient Greece, legal services were provided by writing sentences to protect rights in
court. This involved lotographers and dicographers.

Provision of legal services in the ancient Roman society was related to the protection of
the rights of individuals in the field of civil and criminal law. In ancient Rome, the first legal
advisers appeared. Their activities included the provision of legal advice (respondere) and the
conclusion of treaties, wills, and lawsuits (cavere). The legal advisers were patricians, their
work was rewarded with voluntary gifts (honorarium), highly valued and honored. With the
advent of written law, there was a need for the interpretation of laws, so the leading Roman
lawyers began to interpret the rules of law. Also, the first defenders of rights in the courts
began to appear (in Ancient Rome — cartridges, in medieval France — prosecutors, lawyers)
and representatives of the person (in ancient Rome — cognizators, procurators, in medieval
France — confidants).

It was in ancient Rome that the following types of legal services appeared. counseling, in-
terpretation of laws, protection of interests in court and representation. Later the same kinds of
legal services were also distributed in feudal Europe, their provision was gradually improved.

Key words: legal services, genesis, patronage, confidants, advocates.

YOK 340.1
A. A. MEJIbHUK,
acnipaHmka

AKICTb 3AKOHY: AHANI3 AOKTPUHANbHUX NIAXOAIB

Y emammi ananizyiomvca icuytoui nioxoou 0o 8usHayeHHs AKOCMI 3aKOHY AK OPUOUYHOT
Kamez2opii. 3anpononosano agmopcoke it 6aueHHsl K CKIAOHO20 NOHAMMS, WO MAE COYIdNb-
HULL Ma 10pUOUYHULL BUSE.

Ocobnuea ysaza npudinena awanisy eracmueocmeti ma hpakmopie Oii 3aKoHy 5K GUAEY
020 axocmi. O3HaKu, wjo ymeopioloms AKiCHb 3aKOHY, Oupepenyitiosano Ha mi, wo Xapax-
mMepusyionts 3aKoH K hoOpMy npasd, wo 61ACmMusi HOpMam nPAsa K GUALY 3MICIY 3AKOHY.

Kntouosi cnosa: 3axom, enacmugocmi 3aKoHy, AKiCMb 3aKOHY, 3MICH 3AKOHY.



470 IIPABOBA JIEP)KABA * Bunyck 29

Menvnuk A. A. KauecTBo 3aKoHa: aHAJIU3 JOKTPHHAJIbLHBIX M01X0/10B

B cmamve ananusupyromces cywjecmeyioujue nooxoovl K Onpeoenenuio Kaiecmed 3aKoHd
Kax iopuouueckotl kamezopuu. IIpednosceno ee agmopckoe gudenue Kak CiodiCHO20 NOHAMUSL,
UMeIoue20 COYUAIbHOE U IOPUOUUECKOE COOEPIICAHUE.

Ocoboe sHUMAHUE YOeNeHO aHanu3y CBOUCMS U (PAKMOpPos Oelcmsus 3aKOHA KaK ompa-
orcenus e2o kauecmsa. IIpusnaku, obpasylowjue Kavecmeo 3aKona, oughgepenyuposanvl Ha
Xapaxmepusyiowjue 3aKOH KAk popmy npasa u CeoUCmMeeHHble HOPMAM NpAed KAK ompasice-
HUIO COOEPIICAHUIO 3AKOHA.

Knrouesvie cnosa: 3axoH, ceoiicmea 3akoOHA, KA4eCmeo 3aKOHA, COOEPICAHUE 3AKOHA.

Melnyk A. A. The quality of the law: the analysis of doctrinal approaches

The article analyzes the existing approaches to the definition of the quality of the law as
a legal category. The author s vision is suggested as an integral concept that has a social and
legal expression.

Particular attention is paid to the analysis of the properties and factors of the law as an
expression of its quality. Signs that form the quality of the law are differentiated into those
that characterize the law as a form of law inherent in the law as an expression of the content
of the law.

Key words: the law, the properties of the law, the quality of the law, the content of the law.

Peanizauiss cycninpHHX pedopM Oe3rnocepeHbO TOB’si3aHa i3 CHCTEMHICTIO,
€(EeKTUBHICTIO Ta MAI€BICTI0O YMHHOIO 3aKoHOZaBcTBAa. OcoOaMBOI 3HAYYLIOCTI y
3B’S3KY 13 IIUM Ha0yBalOTh MPOOJIEMHU SIKOCTI 3aKOHY, TOOTO CYKYIHOCTI HEOOX1THUX
O3HAK, BIACTUBOCTEH Ta SIKOCTEH, sIKi MPUTaMaHHI A1I04UM HOPMATHBHO-IIPABOBUM
aKTaM BUILOI IOpUAMYHOI cuiu. JIOCBiJ HayKOBOI'O OCMMCIICHHS SIKOCTI 3aKOHY €
B)XJIMBUM HalpPsSIMOM PO3BHUTKY IIPAaBO3HABCTBA, KU MOTPeOye CBOTO MONAIBIIOTO
y3araJbHEHHS Ta IPAKTUYHOTO BTIICHHS.

TeopeTuuHi acekTu MpooIeM sIKOCTI 3aKOHY JOCIIIIKYBaIUCh y mpausx M. Ap-
tukynw, . bumi, B. Tonouenka, B. KoBanbcpkoro, H. Oninienko, H. TTapxoMeHko,
3. Tpoctiok, O. Omuka. OqHak, He MPUMEHIIYIOYH J0POOOK IIMX HAYKOBIIB, HE-
00XiHO aKLIEHTYBaTH yBary Ha BiICYTHOCTi KOMIIEKCHUX MOHOTpaiuHUX JOCIIi-
JDKEHb SKOCTI 3aKOHY, HEOOX1THOCT] BCTAHOBJICHHSI BHECKY BUAATHHUX IPABO3HABIIIB
€BPONEHCHKOT FOPUANYHOT HAyKH Y po3poOKy 03Ha4eHOI MpoOIeMu; HEOOXIIHICTIO
3alOBHEHHSI MTPOTAJIMH Y TEXHIKO-TIPABOBOMY aHalli3i IKOCTI 3aKOHY Ta BUKOPUCTAH-
Hsl ICHYIOYOTO 1HO3E€MHOTO JIOCBIy Y Wil cdepi, a TaKoXK NOTPeOOI0 paguKaIbHOTO
MIEPEOCMHUCIICHHS KaTeropii «sIKICTh 3aKOHY» SIK 3 OIS 3MICTY, Tak i GopM BHSBY,
MICIIS 1 MPAKTHYHOTO 3HAYEHHSI B CHCTEMI 3ac00iB FOPUIMYHOT TEXHIKH.

Meroro wmieto myOuikanii € aHai3z Ta y3araJbHEHHsI ICHYIOUNX MiJXOIIB [0 MO-
HSTTS «IKICTh 3aKOHY» Ta OOTPYHTYBaHHS HOr0 aBTOPCHKOTO OavYEHHSI.

ITpobrieMu SKOCTI 3aKOHY B paJsIHChKIN IOPUIMYHIA HayIll Xo4ya 1 He CTaJu IIeH-
TpaJIbHUMHU y FOPHIUYHIN HayIli, OJJHAK HEOOXIJIHO KOHCTAaTyBaTH, 1[0 caMe y Led
nepion Oyia 3aKiIazieHa IPyHTOBHA HAayKOBa OCHOBA JOCIIKEHHS SIKOCTI 3akoHy. He
3BaYKAOYM HA HAJIMIpHY 3a1/1€0JI0T130BaHiCTh O0IPYHTOBAHKX Y IICH mepioz ieit, Oa-
raro 3 HUX HE BTPATUJIN aKTyaJlbHOCTI i 10 ChOTOJIHI.

[Tpobnema sikocTi 3akoHy Oysa mpeameroMm HaykoBoro iHtepecy C. IloneHiHoi,
sIKa I1J] AKICTIO 3aKOHY po3yMijla HOro BIANOBIJHICTb CYCHIIBHUM IOTpebaM i pe-
QIBHOMY PETYJIIOBAaHHIO CYCIIIBHUX BITHOCHH BIJIMOBIJHO JIO MOCTABJICHUX IPH
NPUHHATTI 3aKOHY Iiijieil'. BueHa BBaxae, 10 NULIXM MiJBHUILCHHS SKOCTI 3aKOHY
3HAXO/ATHCS B MOJITHYHIN, coliaibHil 1 FOpUINYHi tuiomuHax. [Ipu npomy corri-
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aJlbHa XapaKTePUCTHKA SKOCTI 3aKOHY OXOILIIOE /1B MOMEHTH: CTYIiHb a/IeKBaTHO-
CTi BiIOOpa’KeHHsI B 3aKOHI MPOLIECIB, M0 BiOYyBAaIOTHCS B CYCIIUIBCTBI, I TOUHICTH
IIPOTHO3YBAaHHS IIMX MPOIECiB Ha MaifOyTHE, a TAKOXX MOMIIMBHX IUISXIB PO3BUTKY
CYCMIJIbCTBA 1 HEPO3PUBHO IMOB’SI3AHOTO 3 UM BHOOPY ONTHUMATBHHUX NUISXIB TX BU-
JO3MIHU B Oa)KaHOMY HampsiMi 3a JIOIIOMOTOI0 TpaBa. [1oiTHYHA XapaKTepucTuKa
SIKOCTI 3aKOHY BH3HAYAETHCS CTYNICHEM BIIMOBIIHOCTI OOpaHUX 3aKOHO/IABIIEM Bapi-
AHTIB periaMeHTallii BiAMOBIIHOT c)epH CYCIIIBHUX BIJIHOCHH 1 3arajibHOI CIIPSIMO-
BaHOCTI PO3BUTKY MPABOBOT CHCTEMH BUMOTaM 3aKOHOIABYOT MONITUKY 1 3aBIAHHAM
CYCHIJIBHOTO PO3BUTKY Ha Ty UM iHIIY NepcreKkTHBy. HacnigkoMm mopymeHHs mpa-
BOBOT'O aCIEKTy SIKOCTI 3aKOHY € MPaBOTBOPYI MIOMUJIKH, SIKi BUSBIISIOTHCS B FOPH-
JUYHUX XapaKTEePUCTHUKAX 3aKOHIB, 10 BUAAIOTHCS. [I03UTUBHO OLIHIOKOUM ITiXif
C. INoneninoi 10 mpobieMu SKOCTI 3aKOHIB, 3a3HAYMMO, 10 BiH HE M030aBJICHUIH
CJ1a0KUX MICIIb 1 BUMArae JIesikux yTO4YHEHb.

[To-nepiue, BUeHI BU3HAYAIOTH SIKICTh 3aKOHY 4epe3 OAHY, IPOTE HE €JMHY BJlac-
TUBICTh. 3arajabHOBIZIOMO, IO 3IATHICTh 3aKOHY JOCSTaTH MOCTABICHUX MPH HOTO
MPUAHSTTI [iJIeH CKiazae Horo epeKTUBHICTh. AJle SIKIIO SIKICTh 3aKOHY OOMEKUTH
JIUIIIE HI€0 BIACTUBICTIO, TO (PaKTUYHO HOBHH MIIX1/ 0 MPOOJIEMHU BIOCKOHAJICHHS
3aKOHOJ]ABCTBA BUSBJISIETHCS TAKUM JIHIIE 32 (POPMOIO, a 10 CYTi, BiH TIOBTOPIOE (1y-
O1110€) TEOpiro W METOMONOTiI0 e(h)eKTHBHOCTI HOPM MpaBa, IPYHTOBHO PO3POOICHY
BYCHHMH.

[Mo-npyre, C. ITonenina npoGiemy SIKOCTi 3aKOHIB 3BOJMTH JI0 BUSBY (PAKTOPIB,
10 3a0e3Me4yI0Th HAJISKHY JIiI0 3aKOHOJABCTBA. ABTOPH BBA)KAIOTh, 1110 BiAIOBI/I-
HICTh EKOHOMIYHOT MOJIITHKH MOTpedaM CyCIiIbCTBA CKIIaa€ 3MiCTOBHUI apameTp
SIKOCTI 3aKOHOJ/IABCTBA, 3B’SI3YIOTh COLiaJbHi 1 MOJITHYHI BIACTHBOCTI 3aKOHIB 3 iX
3[IaTHICTIO BiJOWBATH COLiaJIbHI 1 TIOJIITHYHI peaii. 3B’ SI3KU ¥ CHIBBIAHOLICHHS 3a-
KOHIB, TTOJIITUYHUX, COLIaTbHUX I €eKOHOMIYHUX SIBUII BiIIrPalOTh BaXKIIHBY POJIb Y
PO3BHTKY i JIiT 3aKOHOJJABCTBA, BU3HAYAIOTH SKICTh 3aKOHY, ajie 0e3M0CEPEIHbO 10
HBOTO HE BXOIATh. SIKICTh 3aKOHY € BXKITHBOIO YACTHHOIO CAMOTO 3aKOHY, a He SBHIII,
110 JIeKATh 11032 HUM.

Ha namry mymKy, aHauti3 sIKOCTi 3aKOHY TIOTpeOy€e BCTAaHOBJICHHSI (PiJIOJIOTTYHOTO
Ta GiI0COPCHKOrO 3MICTY Kareropii «sKicTb». Dinonoriyne 3HAUYCHHS SKOCTI BUSIB-
JSIEThCS Y 11 PO3YMiHHI SIK BHYTPIIIHBOI BU3HAYEHOCTI MPEAMETa, SIKa CTAHOBHUTH
crieriuiky, 110 BiIpi3Hsie HOro Bij ycix iHmuX. L{e xapakrepHa 03HaKa, BIACTHBICTb,
puca siBUIIa’.

Ha nam nomsapn, 3acnyrosye yBaru ngymka B. IrHarenka, sikuil BBaxae, 110 Ha-
JIEIKHE BUPIICHHS MUTAHHS [IPO T€, L0 CIi PO3YyMITH IiJ SKICTIO 3aKOHY, IKi KOM-
IMOHEHTH YTBOPIOIOTH HOT0 3MICT, BUMAarae 3BepHEHHS /10 (Pitocopchkoi kareropii
«sIKicThy. Dinocodis po3yMie KaTEropito «SKICTh» K CYKYITHICTh BIACTUBOCTEH, 110
BKa3yIOTb Ha T€, L0 ABJIAE COOOI0 MpeaMeT, sBULIe. SIKicTh Oe3M0cepeIHbO 3B’ sI3aHa
3 KUTBKICTIO, TOOTO CYKYITHICTIO BIIQCTUBOCTEH, IO BKA3YIOTh Ha BEIUUUHY IpeJ-
MeTa, HOro po3mip. 3B’SI30K MiX SIKICTIO W KIJIBKICTIO BU3HAYA€THCS Mipor. Mipa
BKa3ye MEXKY, 3a SIKOIO 3MiHa SIKOCTi TATHE 33 cO00I0 3MiHY KiJIbKOCTI’.

3 ypaxyBaHHSIM BHKJIQJIECHOTO (Piloco()CHKOTO PO3YyMIiHHSI KaTeropii «SIKiCThY,
SIKICTh 3aKOHY MOXKJIMBO BU3HAUUTH SIK CYKYITHICTh BIACTMBOCTEH, HEOOXITHO MpH-
TaMaHHMX 3aKOHY, 1[0 XapaKTePHU3yIOTh HOTO B SIKOCTI PErysITOpa CYCHIJIbHUX Bif-
HOCHH.
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Ha nymky A. UepHerH siKicTh 3aKOHY € CYKYITHICTIO CYTHICHUX XapaKTEePUCTHK 1
3[aTHICTh 3aKOHY PeajbHO 33JI0BOJBHUTH CYCITUIbHI MOTPEOU Ta MpUBATHI iHTEpecH
rpomagsta®. C. AJTEKCEEB OTOTOKHIOE SIKICTh 3aKOHY i3 HOTO JOCKOHAICTIO, PO3yMi-
I0YH IO KaTeropiro sk e(h)eKTHBHE BUKOPUCTAHHS IOPHIMYHUX 3aCO0IB.

Ha namry nyMKy, sIKICTB 3aKOHY € 0araToaclieKTHOIO KaTeropi€lo, 1o Mae JBa
OCHOBHI BUMIpH: COLIIANBbHUH, 1[0 TOPKAETHCS 3MICTY 3aKOHY Ta CTYICHS WOTO BiJl-
MOBIJTHOCTI 00 ’€KTHBHUM MOTpedaM Ta iHTepecaM CYCHUIbCTBA; HOPUANYHUH, 1110
BU3HAYAETHCS CYKYIHICTIO BIACTHBOCTEI], 03HAK Ta XapaKTEPHUCTHUK, IKi BUSHAYAIOTh
TEXHIKO-IOPUINYHY TOCKOHAIICTH 3aKOHY.

ToMy Ba)XJTUBUM JIsl aHAJTI3y MTPOOJIEMH SIKOCTI 3aKOHIB, Ha HAIy TyMKY, € CHC-
TeMaTH3allisl 03HAK 1 BIACTUBOCTEH 3aKOHIB, SIKI BXE BUSIBICHI BUCHUMU-IOPHCTAMU
1 IOCUTb YCHILIHO 3aCTOCOBYIOTHCS B 3aKOHOTBOPUil AisIIBHOCTI.

Ha Harm norisizi, Bci 03HaKH, SIKi yTBOPIOKOTH SIKICTh 3aKOHY, JOIUIBHO Au(epeH-
LiIOBAaTH Ha JBA BUOM:

1) o3HaKH, 110 XapaKTepU3yIOTh 3aKOH SIK (GopMy (JDKepello) mpasa, sk HopMa-
TUBHO-TIPABOBUH aKT, IPUHHITHH KOMIIETEHTHUMHU OpTaHAMU JIePIKaBH;

2) 03HaKH, BIACTHBI HOPMaM IpaBa, 10 YTBOPIOIOTH OE3MOCEpeIHIl 3MICT 3aK0-
HY SIK PETYJISTOpa CyCHiIbHUX BiJHOCHH.

ITpaBOMIpHICTE 3aIPOIIOHOBAHOTO IOy O3HAK, III0 YTBOPIOIOTH SKICTh 3aKOHY,
BOAUaETHCS HAcCaMIIEped Y TOMY, II0 O3HAKH, IO XapaKTepH3YIOTh 3aKOH K Gopmy
mpaBa, € Horo atpuOyTaMu, TOOTO 000B’I3KOBUMHU O3HAKaMu. | BiACyTHICTH x0ua O
OJTHOTO 3 HUX I1030aBJIsIE 3aKOH AKOCTI ()OPMU IpaBa, MEepPEeTBOPIOE HOro Ha 00’ €K-
TUBHO-TIPOTUINPABHUN akT. HaBmaky, 3HauHa KiJIbKICTh O3HAK, II0 XapaKTepH3YIOTh
3MICT 3aKOHY SIK PEryJisiTopa CyCIiJIbHUX BiJTHOCHH, Ma€ KiJIbKICHUH BHpa3 i MOXKE B
MEBHUX MEXaX MaTH Pi3HY IHTEHCHBHICTb IIPOSIBY, 1110 HE BUSBIISE BIUTMBY Ha BTPATy
3aKOHOM SIKOCTI JpKeperna mpaBa. KoxkHa rpyma o3HaK SIKOCTi 3aKOHY SIBJISIE COOOI0
iX CyKymHICTh. 3aKkOH, Oyay4n 0araroacrieKTHHUM SIBHIIEM, BOJIO/IE€ HEOOMEKEHOIO
KIJBKICTIO BJIACTHBOCTEH, 1110 MO-Pi3HOMY XapaKTepU3ylOTh HOro sKicTb. J{s ouiH-
KU SKOCTi 3aKOHY BiJICYTHSI HEOOXIIHICTb BUSIBJIICHHS IHTEHCHBHOCTI NPOSIBY BCIX
0e3 BHUHATKY O3HaK 3aKOHY — JOCIIDKCHHS CIIiJi OOMEKUTH BUBUCHHSAM HAWOIBIII
3HAYYIIUX 13 HUX.

O3Haxw, 110 BU3HAYAIOTh PIBEHb SKOCTI 3aKOHY, MOXJIMBO OXapaKTEPU3yBaTH sIK
TEXHIKO-IOPUANYHI KpUTePil sIKoCTi 3akoHy. CHCTeMa TEXHIKO-IOPHIHMIHUX KPUTEPi-
1B IOBMHHA TTOCJIiJOBHO OXOIUTFOBATH O3HAUCHI IPYITH O3HAK SIKOCTI 3aKkoHY. CyuyacHa
Teopis JeprkaBH 1 IpaBa cepesl OCHOBHUX 1 BXIIMBUX 03HAK 3aKOHY SIK ()OPMU IIpaBa
BUOKPEMIIIOE CIM O3HaK. A came:

aKT TOYHO BU3HAYCHUX, BUIIUX 3a CTATyCOM Cy0 €KTIB BIIaJIM B JIEpKaBi, sIK Tpa-
BUJIO, BULIOTO NMPEICTABHUILKOTO OpPraHy AepkaBH abo TPOMaIsHCHKOTO CyCIib-
cTBa (6e3nocepeHbO HAPOAY);

aKT, 110 MOKe OyTH JIMIIIE HOPMATHBHHUM 3a 3MiCTOM (Ha BiIMiHY BiJl aKTa 3aCTO-
CyBaHHS HOPM TIpaBa i aKTa TIlyMadeHHsI HOPM IIpaBa);

1Ie MUCBMOBHIl aKT-TOKYMCHT, SIKHil 3aKpIILUIIOE HOPMHM IIpaBa, IO BBOISTHCS,
a0o0 iX 3MiHy, MICTUTb IIEPBUHHI HOPMH TIpaBa, SIKMX PaHillle B PaBOBiil cHcTeMi He
iCHyBaJIO, 10 TOTO X — HOPMH 3 KIIFOYOBHX, OCHOBHUX ITUTAHb KUTTS, BCTAHOBIIIO-
FOTh MpaBa i 000B’SI3KU TPOMAJISIH;

aKT, 10 yXBaJIeHUH y uiTkiil BignosinHocti 1o Koncturynii i paHine yxpaneHUX
3aKOHIB 1 He TOTpedy€ T0AaTKOBOTO 3aTBEPKEHHS;
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aKT, 1[0 MOXe OyTH 3aMiHEHHUH, sIK [IPaBUJIO, JIMIIE 3aKOHOM 1 IepeBipeHuil Ha
BinmoBigHicTh Koncruryuii nmume Koncruryuiinum Cynom;

aKT, 10 Ma€ BUILY IOPHIWYHY CHITY, TOOTO aKT HAWBHUIIOTO FOPHIMYHOTO «paH-
ry»; yci iHII aKTH MOBUHHI BiTIOBiIaTH 3aKOHY, Hi B YOMY HOMY HE CYHEpEeUUTH;

aKT, yXBaJICHUH 3 JOTPUMAHHIM OCOOJIUBOI 3aKOHOJABUOI IIPOLIEAYPH, KA OXO-
TUTIOETHCS 3aKOHOIABYMM HPOIIecoM’.

SIKICTh 3aKOHY SIK JDKepela TpaBa € HeoOXiJHOK YMOBOIO il HOpM Ipasa, 10
MiCTATbCS B HbOMY. IIpoTe 11 TOro, 11100 3aKoH OyB JiliCHO e(h)eKTUBHUM, JOCKOHA-
JIUM, 320€31euyBaB PEry/IIOBaHHs CYCIIIIBHUX BIJTHOCHH, BAMAra€eThCsl 3a0e3meueH-
Hs1 HaJISKHOI SIKOCTI HOPM TpaBa, 10 YTBOPIOIOTH HOTO 3MICT.

BiTun3HsAHUMH Ta 3apyODKHMMHM BYEHHMH IOCIHIJKEHI O3HAKU SIKICHO MiAro-
TOBJICHUX HOPM IpaBa. J[0 HUX Haif9acTille BiJHOCATH TaKi O3HAKH, K HOPMATHB-
HICTb, 3araJibHO00O0B’3KOBICTh, TIOBHOTA 1 KOHKPETHICTh HOPMATHBHO-IIPABOBOTO
PETyJIFOBaHHS, MPEACTaBHUIIBKO-3000B’A3aIbHUN XapaKTep, sICHICTh 1 JOCTYIHICTh
MOBU 3aKOHY, opMajibHa BU3HAUEHICTh, TOUHICTh 1 BU3HAYEHICTh TEPMIiHIB 1 hopmy-
JIIOBaHb, JIOT1YHA HECYNIEPEWINBICTh HOPMATHBHIX MOJ0XKEHb 3aKOHY 1 KOHCTUTYIIIT,
e(EKTHBHICTb, BIAMOBIIHICTh HOPM 3aKOHOMIPHOCTSIM 1 TOTpedam CyCIijIbHOro po3-
BUTKY Ta iH.

V cydwacHiit Hayni He OyII0 3alpOIIOHOBAHO KiIacH(iKalii Ha3BaHUX BIACTHBOC-
Teil HOpPM ITpaBa, Xo4a Taka Kiacuikailis He0OXiIHA, OCKIJIbKH HaJla€ MOXKIJIUBICTh
3a0€3MeYNTH CUCTEMHICTh HAa3BaHMUX BHIIE O3HAK 1 JaCTbh 3MOTY 3HAMTH CHiIbHI i
BiZIMiHHI IX pucy. Ha Hamy nymky, kiacudikallist B1acCTUBOCTEH HOPM IIpaBa IOBHH-
Ha BPaxOByBaTH CKJIaJHHI OaraToacreKTHUN XapakTep HOPMH IpaBa, pPO3yMiHHS 1T
SIK CYKYITHOCTI FOPHIMYHOTO, JIOTIYHOTO, MOBHOTO # COIiaJIbHOTO acrekTiB. KoxeH
aCIIeKT HOPMHU MpaBa BigoOpaxkae i HaiOLIbII 3HAYYIII 3B’ A3KH 3 IHIIMMHU SIBHILAMH
I TIpoIiecaMy, OIOCEPEeIKOBY€E BIUIMB IIMX SBUII 1 IIPOLECIB Ha 3MICT HOPMH IIpaBa
TIOSIBOIO Y HET OCOONMBUX BIACTHBOCTEH, O3HAK.

TexHIKO-IOpUANYHUMHU KPUTEPiSIMH BJIACHE IOPUIMYHUX BIACTUBOCTEH 3aKOHY,
10 XapaKTepU3yITh HOro SIK Peryisaropa CyClilbHUX BiIIHOCUH, € HOPMATUBHICTB,
3araJbHO000B’ SI3KOBICTh, TIOBHOTA I KOHKPETHICTH HOPMAaTHBHO-TIPABOBOTO PETy-
JIIOBAHHSL.

HopMaTuBHICTb € BJIACTUBICTIO 3aKOHY OYTH PErylIsaTOpOM CYCHUIBHHMX Bif-
HOCHH. Y HbOMY IOBHHHO OyTH BH3HAYEHO KOJO CYCHIIbHUX BIJHOCHH; IpaBa it
000B’s3KH CTOPiH; 00CTaBUHM, OB’ s13aH1 3 BAHUKHEHHSIM, 3MIHOIO Y1 TPUITHHEHHSIM
NPaBOBITHOCHH; 3aCO0HM, 3a JOIOMOTOI0 SIKUX Oyze 3a0e3Me4YeHO [0 HOPMHU MpaBa.
OnepanifiHUMU BU3HAYEHHSIMU KPUTEPi0 HOPMATUBHOCTI €, sk 3a3Hadae 1. Camo-
IICHKO: a) CIPSIMOBAHICTh HOPMH TpaBa Ha PETY/IIOBAHHS CYCHUIBHUX BiJIHOCHH,
a HE SIKUXOCh KOHKPETHHX IPABOBIJIHOCHH; 0) HENepcoHi(ikoBaHICTh (HEKOHKpPET-
HICTB) ajpecara; B) HEBH3HAYEHICTh KUIBKOCTI BUIAJKIB, Ha SIKI pO3paxoBaHa Iist
3aKOHY. 3araJbHO0000B SI3KOBICTH Iepeidauac Bce3arajabHe IIOBHE TOYHE BUKOHAHHS
W ponepxanHs 3akoHy. OnepaiitHUMU BH3HAYEHHSIMH 3arajibHOOOOB’SI3KOBOCTI €:
a) BCe3araJibHiCTh BUKOHAHHS 1 JOJICP)KAHHS 3aKOHY; 0) IOBHOTA BUKOHAHHS U 10-
JIepKaHHS 3aKOHY; B) TOUHICTh BUKOHAHHS I JOJICPIKAHHS 3aKOHY.

TexHiKO-FOpUINYHI KpUTEPil MOBHOTU PETyJIFOBAHHS O3HAYArOTh, IO 3aKOH Iic-
pendayae MexaHi3M Aii koxHO{ HopMu. OnepauniiHIMKU BU3HAYEHHAMH JJaHOTO TeX-
HIKO-IOPUANYHOIO KPUTEPIIO €: a) BU3HAYEHICTh Cy0 €KTiB; ) BU3HAYEHICTh IPaB 1
000B’s3KIB Cy0’€KTiB; B) KOPECIIOH/IyBaHHS KOXKHOMY IpaBy 000B’SI3Ky; T') BH3HauC-
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HICTh CaHKIiH, 10 3aCTOCOBYIOTHCSI BHACIIIJIOK MTOPYIICHHS 3aKOHY; 1) YPeryJiboBa-
HICTB BCIX MHTaHb, III0 BUHUKAIOTH Y MIPOIECi peai3alii IT0I0KeHb 3aKOHY.

TexHIKO-FOpUIMYHI KPUTEPid KOHKPETHOCTI PEryJrOBaHHS 3a0€3MeUyeThCs Ta-
KUMU OINEpallifHUMHU BU3HAUCHHSIMHU: a) TOYHICTh 1 KOHKpETH3allis 3aKpilIeHHS
paB 1 060B’A3KiB Cy0’€KTiB MPaBOBIAHOCUH; 0) TOUHICTH (hOPMyYIIIOBAHHS 3ac001B
110 1X 3a0e3MeUeHHIO.

SIcHICTB 3aKOHY CIIpHUsi€ IPAaBUJIBHOMY 1 IOBHOMY BUSIBJICHHIO HAsIBHOI y HHOMY
iHpopmalii, 3a0e3neuye eeKTUBHICTb Ali HOPMATUBHUX NPUIKCIB 3aKOHY. TexHi-
KO-IOPUIMYHHI KPUTEPi TOYHOCTI 03HAYAE «IOCSATHEHHS HAHOIIBIIOT BiIMOBITHO-
CTi MiX 171€€10, JTyMKOIO 1 BTIJIEHHSM Ili€i AyYMKH B 3aKOHOIaBYil (hopMyiti»’. 3akoH
€ 000B’SI3KOBUM €TAJIOHOM, IIPAaBUJIOM MOBEAIHKH, TOMY HETOYHOCTI 1 IBO3HAYHOCTI
(bOpMyIIIOBaHb HEIOITYCTHMI.

OrnepariiiiHi BU3HAUCHHS KPUTEPIFO TOYHOCTI TaKi: a) 4iTKiCTh, HEJIBO3HAUHICTD
nedininii TepmiHiB; 0) BIIICYTHICTh Y TEKCTI 3aKOHY JBO3HAUHMX 1 OaraTo3HavyHHUX
TEpMiHiB; B) IO3UTUBHICTb BUKOPUCTAHUX (OPMYI, TOOTO MOMIIUBICTH BHUKOPH-
CTaHHs He OUTbIIe OJHOTO 3allepedeHHs MPU BUKIAJACHHI OHOI JYMKH; T') HENpH-
MyCTUMICTh BUKOPUCTAHHS JII€CIIOBO-HEBU3HAYCHNX KOHCTPYKIINH y 06€30c000BHX
PEUCHHSIX; 1) HEMPUILYyCTUMICTh BUKOPUCTAHHS HEOSICHEHUX Jajll CIIiB «HEPiiKo»,
«IHIIY, Y BAMAIKY HEOOX1THOCTI».

[IparHeHHs 10 TOYHOCTI MPOTHCTOITH MPArHEHHIO O MPOCTOTH. TeXHIKO-IOpH-
JOUYHUE KPUTEPiil TOUHOCTI 3aiiMae JOMiHYIOUY O3HLIIO, aJKe TEKCT 3aKOHY ITOBHU-
HeH OyTH Hacamriepe]] MaKCHMaJIbHO TOYHHM 1 JIMIIE B Mipy MOJIMBOCTI IIPOCTHM.
TexHIKO-FOpUIMYHHI KPUTEPiii BU3HAYCHOCTI 03HAYAE, 1110 B TEKCTi 3aKOHY BCI Tep-
MIHH TP MIOBTOPEHHI BXKHUBAIOTHCS B OTHOMY 1 TOMY  IIEBHOMY 3HA4€HHI, JUIsl BU-
PaKeHHsI OHIET yMKU HEe MOXYTb OyTH BUKOPUCTaHI Pi3Hi TEPMiHH.

Sk 3a3HaYANOCh, TEXHIKO-IOPHIMYHUI KPUTEPil MOCIIIOBHOCTI B Cy4YacHii Ha-
yIi TPaKTHYHO HEMOCIHI/DKeHUH. X0Ya, Ha HAlly TyMKY, MMOCIIJIOBHICTh, SIK Bac-
TUBICTh NPABWJIBHOTO JIOTIYHOTO MHCJIEHHS, € O0OB’SI3KOBOIO JIAHKOIO JIOTTYHOTO
acIeKTy 3aKkoHy. MO)XHa BHAUINTH TaKi BUMOTH OIEPAL[IHHOTO BU3HAYCHHS ITOCIi-
JIOBHOCTI: &) MOCJIIZIOBHUI PO3BUTOK JTyMKH 3aKOHOJIABIIS B TEKCTI 3aKOHY; 0) mmociti-
JOBHMI PO3BUTOK KOHCTUTYLIHHHX OCHOB Y TEKCTi 3aKOHY.

BaxuBicTb ocTaBIeHOT IPOOJIEMHU HOJISATAE B TOMY, 1110 IPYHTOBHO TEOPETUUHO
PO3pO0IICHI I 3aCTOCOBAHI HA MPAKTHUI[ TEXHIKO-IOPUIMYHI KPUTEPIT SIKOCTI 3aKOHY,
MOBHICTIO 1 TMOCJTIZIOBHO 3aCTOCOBaHI B FOPUIMYHIHN JisUIbHOCTI, 3a0€31e1yBaTHMY Th
SKICTb 3aKOHIB, €(EKTHBHICTb IX Aii, a TAKOXX AaAyTh 3MOTY ONEPAaTUBHO W TOUHO
BU3HAYHUTH HAJICKHY SKICTh 3aKOHY B IPOIIECi HOrO eKCIIePTU3H.
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Melnyk A. A. The quality of the law: the analysis of doctrinal approaches

Realization of social reforms is directly related to the systematic, efficient and effective
functioning of the current legislation. Particularly important in this connection are problems
of the quality of the law, that is, the set of necessary features, properties and qualities that are
inherent in the existing normative and legal acts of higher legal force. The experience of sci-
entific understanding of the quality of the law is an important direction in the development of
Jurisprudence, which needs its further generalization and practical implementation.

Theoretical aspects of the problems of the quality of the law were investigated in the
writings M. Artykutsy, 1. Bily, V. Golovchenko, V. Kovalsky, N. Onischenko, N. Parkhomenko,
S. Trostiuk, O. Yuschyka. However, without diminishing the work of these scholars, it is neces-
sary to focus attention on the lack of comprehensive monographic studies of the quality of the
law, the need to establish the contribution of the outstanding jurists of European legal science
in the development of the identified problem; the need to fill gaps in the technical legal analysis
of the quality of the law and the use of existing foreign experience in this area, as well as the
need for a radical rethinking of the quality of the law category both in terms of content and
forms of expression, place and practical significance in the system of legal technology.

The purpose of this publication is to analyze and generalize existing approaches to the
concept of “quality of the law” and to substantiate its author s vision.

Problems of the quality of the law in Soviet legal science, although not central to legal sci-
ence, however, need to be noted that it was during this period that a sound scientific basis for
the study of the quality of the law was laid. In spite of the excessive ideology of ideas justified
during this period, many of them have not lost their relevance to this day.

In our opinion, all the signs that form the quality of the law, it is expedient to differentiate
into two types:

1) signs characterizing the law as a form (source) of law, as a normative legal act, adopted
by the competent authorities of the state;

2) signs inherent in the rules of law, which form the direct content of the law as a regulator
of social relations.

The lawfulness of the proposed division of the features that form the quality of the law is
seen first of all in the fact that the signs characterizing the law as a form of law are its attri-
butes, that is, obligatory signs. And the absence of at least one of them deprives the law of the
quality of the form of law, transforms it into an objectively-wrongful act. On the contrary, a sig-
nificant number of characteristics characterizing the content of the law as a regulator of social
relations has a quantitative expression and may, in certain respects, have different intensity of
manifestation, which does not affect the loss of the quality of the law of the source of law. Each
group of signs of the quality of the law represents their totality. The law, being a multi-faceted
phenomenon, has an unlimited number of properties that differently characterize its quality.
To assess the quality of the law there is no need to detect the intensity of manifestation of all
the features of the law without exception - the study should be limited to the study of the most
significant of them.

The quality of the law as a source of law is a prerequisite for the application of the rules
of law contained therein. However, in order for the law to be truly effective, perfect, ensure
the regulation of social relations, it is required to ensure the proper quality of the rules of law
that form its content.

The technical and legal criteria of the actual legal features of the law, which characterize
it as the regulator of social relations, are normativity, general compulsion, completeness and
specificity of normative-legal regulation.

Key words: the law, the properties of the law, the quality of the law, the content of the law.




