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Malyshev O. O. The Romance and Germanic archaeological law traditions: a
generalization attempt

The article offers the author's view of the formation of the Romance and German legal
traditions. Common ideas about such differentiation existed among archaeologists. This
ideas correlate with typologies widely accepted in the comparative jurisprudence where the
Romance and Germanic groups within the Continental legal family are distinguished by some
authors. The article argues that some essential differences between Romance and Germanic
models of property rights and deriving from this the specificity of the public law intervention
to the private domain constitute the main reason for the comparison of the archaeological
law in the States of both groups (both in the history and nowadays). The Romance concept of
property, implemented later in the Napoleon Civil Code, is directly inherited from the Roman
law, while the German concept is a result of reflection of the Roman law through the German
local circumstances. Romance property concept is almost an absolute, while the general idea
explaining the Germanic socialised property concept is the famous “Eigentum verpflichtet”
(Property obliges) from the Weimar Constitution. The absoluteness of the Romance concept
caused the development of the skilful Public law toolbox being indispensable for intervention in
the Private property domain. Thereby the Public archaeological laws were primarily adopted
in some Romance countries (Italian cities, France, Spain etc.). First Germanic archaeological
public laws appeared in Sweden had the Italian laws as an example. In Germany there weren't
special heritage protection laws before the XX century and the Germanic legal institutions
generally seem simpler.

Differences between the legislations and juridical style in the Romance and Germanic
traditions give us the possibility of the dialectical interpretation of some international law
instruments in the archaeological sphere. It particularly relates to the case of the revised
European convention on protection of the archaeological heritage (1992). This important
instrument was elaborated almost without the participation of the East European countries
and it represents a result of the synthesis of both traditions which were in their rather puristic
state at that time.

Key words: archaeology, continental law, legal tradition.

YIOK 340.1
T. . BOHOAPYK,
KaHOudam topudUYHUX HayK

YKPAIHCbKA NPABOBA TPAQMUIA
B KOHTEKCTI KYNbTYPHOI NAM’ATI

B 00c¢6i0i munynoeo 3asscou € cnooieane maubymHe
U Prosen

3pobneno cnpoby ananizy konyenyii Kyiomypnoi nam smi Ana i Anetiou Accman, eusna-
YeHO cymmesi [ nepCneKmuGHi OJisi OOCIIONCEHHsL YKPAIHCLKOT npagoeoi mpaouyii enemenmu.
Cepeo iHu020 akyeHmyemscs yeasa Ha KYIbMypHIl nam 'smi K yMogi camoioeHmugikayii;
CMpYKmypy sSKoi ymeopoonms QyHKYIOHATbHA Ma HAKOnUYysanibHa nam ame. Koncmamyemo-
¢, Wo cmiuKicms abo mpueanicmy iCHy8aAHHA MUX YU IHULUX eleMeHmMi8 KYIbmypHoi nam ami
3anedxncums 6i0 cmynensi il inmeepayii 00 mpaouyii' i HACKIILKU OCMAHHs GION0BIOAE KYIbmyp-
HUM 3anumam CRilbHOMU.
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I npasosa mpaduyis, i Kynbmypha nam sms mpaKmyomscs aK 0Coonuea CUMBoniuna pop-
Ma nepeoayi KynemypHUX CMUCII@ Ma KOPenioiomuvcsl 3 NOHAMMAM MeHmanbHicms. Pooumuscs
BUCHOBOK NPO OOYIILHICHIL 3ATYHEHHSI 8 OOCTIONCEHHS NPABOBOT MPAOUYIT NOHAMMSL KAHOMY,
3anpononosare f. Accamanom, Ha OCHOBI AKO20 NPONOHYEMBCA NOHAMMA NPABOBUL KAHOH.

Knrwouosi cnosa: yxkpainceka npagosa mpaouyis, KyIomypHa nam sme, iOeHmMuyHicmo,
yinHOCMI, NPABOBUI KAHOH.

Bonoapyx T. H. YkpauHcKkasi IpaBoBasi TPaJULHsA B KOHTEKCTe KyJIbTYPHON NaMsTH

Coenana nonvimka aHaiuza KoHyenyuu Kyavmypuou namamu fna u Aneiovt Accman,
onpeoenenvl CywecmeeHnvle U Nnepcnekmugnble 0 UCCIe008aHUS YKPAUHCKOU Npasosoll
mpaouyuu snemenmul. Cpedu npouezo aKxyeHmupyemcs HUMAHue Ha KYIbmypHOU Nnamsimu
KaK YCA08UU CAMOUOCHMUDUKAYUL, CIMPYKMYPY KOmMOopou 06pasyiom (yHKYUOHATbHAS U HA-
Konumenvras namame. Koncmamupyemes, umo ycmouyusocms uiy npoOolCUumenbHOCHb
CYWecmeoBans. mex uiu UHbIX dAeMEHnO8 KYIbIMypHOU NAMAMU 3d6UCUN OM CIEneHu ee
unmezpayuy 6 MpaouyUUIo U HACKONbKO NOCAEOHSISL COOMBEMCMBYen KVIbMypPHbIM 3aNnpocam
obwecmaa.

IIpasosas mpaduyus, u KyiemypHas namams Mpakmyomcs KaK 0coods cumMeonudeckas
Gopma nepedayu KytbmypHiX CMbICIO8 U KOPPENUPYIOMCS ¢ NOHAMUEM MEeHmAanbHocms. [e-
Jlaemcs 8bi600 0 Yeneco0OPA3HOCMU NPUGLEHEHUsl 8 UCCIEO08AHUS NPABOBOL MPAOUYUU NO-
HAMuUe KaHona, npeonodicennoe A. Accamanom, Ha ocHoge KOMOPO2o Npednazaemcs: NoHamue
NPABoBOL KAHOH.

Kniouesvie cnosa: ykpaunckas npasoeas mpaouyus, KyIbmypHAask NAMsmb, UOeHmuy-
HOCMb, YEHHOCMU, NPABOBOL KAHOH.

Bondaruk T. I. Ukrainian legal tradition in the context of cultural memory

An attempt was made to analyze the concept of the cultural memory of Jan and Aleyd
Assmann, and identify significant and perspective elements for the study of the Ukrainian le-
gal tradition. Among other things, attention is focused on cultural memory as a condition
for self-identification; the structure of which form functional and accumulative memory. It is
stated that the stability or duration of the existence of certain elements of cultural memory
depends on the degree of its integration into traditions and how much the latter corresponds to
the cultural needs of the community.

And the legal tradition and cultural memory are treated as a special symbolic form of the
transfer of cultural meanings and correlate with the concept of mentality. The conclusion is
drawn on the expediency of attracting into the research of legal tradition the notion of canon
proposed by J. Assam, on the basis of which the concept of the legal canon is proposed.

Key words: Ukrainian legal tradition, cultural memory, identity, values, legal canon.

KoHcrarariisi, a yacTilie MomyKy BIACHOT I/IGHTHYHOCTI € OJIHIEIO0 3 HAPDKHUX 3a-
cajl icHyBaHHS 0CO0H, CyCIiJIbCTBA, HAIlIl y IMBLII30BaHOMY CBITi. O/IHI€IO 3 03HAK
TaKol IJEHTUYHOCTI € maMm’siTh. IIponec ineHTUdiKamii € THM NPUPOIHILINM 1 JIer-
MM, YUM TPHBAIIIIOO € MaM’SITh, [0 3yMOBIIIOE MOCTIHHY aKTyalbHICTh MPOOIEM
nmam’sTi B [IApHHI TYMaHITapHUX HayK. BogHouac, 3a THX Y HIIMX 00CTaBUH «IJIH-
ounHa nam’siteBa XBwish» (I1. Hopa) HaOyBae 03Hak ItyHami, 30KpeMa siK CTanocs y
®panuii y 38’s13Ky 3 peanizauieto npoekty 1. Hopa «micus mam’siti» (1984-1992)!
qu y [losbi, kou [HCTUTYT HamioHanbHOI am stti — Kowmicist 3 po3citixyBaHHs 3710~
YHHIB MIPOTH MOJIBCHKOTO Hapoay (1998) — HaOyB MIMPOKKUX TTOBHOBAXXEHb BKIIFOYHO
3 QyHKUIsIMH ciicTBa 1 00BuHYBaueHHs. Toxk, 3a koHcTarauieto [1. Hopa, Taemuu-
151 TIOSIBM T€r€MOHIYHOT, THPAHIYHOT, Maiyke HaB’SI3JIUBOI «HAIIOHAIBHOT IaM’sITi»
TOJISITAE B TIEPEXOJIl Bijl ICTOPUYHOT CBIJIOMOCTI JI0 COLIANBHOTO 1 KYJIBTYPHOTO Ca-
MOYCBIIOMJICHHS’.



PO3JIIJI 10  Icmopis deporcasu i npasa. Icmopist opuOudHoi Hayku 487

Cxoxxi npouecu BiiOyBalOThCs CbOTO/IHI 1 B YKpaiHi, sika Oyia MiJXoIUIeHa i€
TEUi€lo 1 JOBOJI MIBUAKO ONHMHHIACS B MEHHCTPUMI, IO 3yMOBJEHE HacamIiepen
«1JICOIOTIYHOIO JICKOJIOHI3AIIIET0, SIKa CIPUSIE BIHOBICHHIO 3B’ SI3KiB 3BIJIbHCHHUX Ha-
POZIB 31 CBOEIO JOBIOIO TPaJULIHHOIO TaM SITTIO, SIKY Il peXKUMHU B Hel KOH(ICKyBa-
M, 3pyHHYBaId a00 HEePEeKPy THIN» .

e Bi{uyTHO Ha BCiX 3pi3ax CYCHUILHOIO KUTTSI, Y BHYTPIIIHIX 1 30BHILIHIX MPO-
1ecax i 3yMOBJIFOETHCS aKTHBI3alli€r0 TOITYKIB HAI[IOHAIBHOI 1ICHTUYHOCTI Ta CTa-
HOBJICHHS PeaIbHOT MIXKHAPOJIHOI Cy0 €KTHOCTI.

Taki mporecy MPHU3BOJISAThH A0 3HAYHOTO PO3LMIMPEHHS c(epH 1maMm’sITi Ta Cynpo-
BOJUKYIOTBCSI CTBOPEHHSIM 200 MOITHOIICHHSIM TEOPETHKO-METOIONOTIYHOT 0a3u Bijl-
MOBITHUX JOCIHI/DKEHb SIK 4epe3 IMIUIEMEHTAIlII0 €BPONCHCHKUX MaM’ SITEBUX JIHC-
KypCiB, TaK i CTBOPEHHs Ha 1X OCHOBI BacHuX".

Ceper 3HaYHOT KUIBKOCTI MIAXOMIB JO JOCHIPKCHHS MPAaBOBOI Tpajuilii (BH-
X1JIHUM MOMEHTOM SIKHUX TIPH I[bOMY € Oa4eHHs MpaBa SK KyJbTypHOTO ()eHOMEHY),
MPUBEPTAE yBAry KOHIIEIIIis KYJIbTypHOI mam’siTi, 3alpONOHOBAHA HIMEIIbKUMH J10-
crigaukaMu SlHom Ta Aseiinoro Accman®. Cepen monokeHb SlHa AccMaHa, MOXKHA
BHU3HAUUTH TaKi, 10 XapaKTePU3YIOTh KYJIbTYPHY MaM’sTh SK 3aci0 imeHTHdiKaIil;
SK HEBiJ'€MHHUH €JEMEHT i CKIaJOBYy CYCIUIbHOI Ta 1HIUBigyaJlbHOI CBiIOMOCTI;
SIK TPHBAITY Y Yaci; sIK TaKy, IO Ma€ BHCOKHI CTYIiHb (opMati3alil; sSK OB’ I3aHy
3 COI[IAJIbHUMHU TPyNaMH, Ui SKHX BOHA € YMOBOI CaMOifeHTH]IKAIi; K TaKy,
«myHKmamu Qikcayiiy uu «od’exmueosanumu hopmamuy aKoi € «icypu cno2adiey.:
mekcmu, 300pasxicents, 6y0ieni, Hanucu Mmoujo.

V3aranpHeHOI0 (GOpPMYIIOI0 KYJIBTYpPHOI Iam’siTi MOXKHA BH3HAYHTH (OPMYITY
«KYNBTYpHA nam’aTh — nepenada cMuciiBy. JlisuibHICHA, Mpe/IMETHa Ta KOMYHIKa-
THBHA I1aM’Ti, 5IKi GLIBII MCHIII [UIABHO IIEPEXO/STH B 1AM ATh KYILTYPHY YTBOpIO-
10Tb npocnp, 1O TPOTIYKYE, OKpIM LITBOBOTO, 1€ I CMUCIIOBE 3HAYEHHS, OCKLITBKU
eKCIUTIKy€ IMIUTIIMTHUI TIOKa3HHK Yacy i ineHTHaHOCTi®.

OcCKinbKH KyJIbTYpHA IaM’ITh HE CHAAKy€eThcs 01010Ti4HO, Tpeda NiATpUMyBaTH
i QyHKIIOHYyBaHHS — 30epexKeHHs, peaKTUBaLil 1 JOHECEHHs CMUCILYy — IIPU 3MiH1
MTOKOJIIHb JIJIs 320€3MEeUYCHHS HACTYIHOCTI 1/a00 i1eHTHYHOCTI. Di310JI0TIYHY OCHOBY
IPYINOBOT TaM’SITi 3aMiHIOE KYJbTYpa — KOMIUIEKC 3HaHb, 110 3a0e3Medye iIeHTHY-
HICTH (32 JIOTIOMOTOIO IaM’ATi), 00’ €KTHBOBAHOTO B CUMBOJIYHHMX (OpMax, ceper
SIKMX Mi(H, ICHI, TaHIli, CBAIIEHHI TEKCTH, 3aKOHH TOIIO .

BaromuM mnpuBHeceHHsIM AJielin AccMaH y KOHIICTIIFO KYJIBTYpHOI mam’siTi
CTaJIo BUABJIEHHS 11 CTPYKTYpH: (QyHKIIOHATIBHOT Ta HAKOIMYYBAJIBHOT ITaM SITi.

DyHKIIOHAFHOIO MaM’SITTIO BOHA HA3UBAE TAK 3BaHY JKUBY MaM SITh, sIKa CKJIa-
JA€THCS 3 «EIIEMEHTIB, [0 MAalOTh 3HAYECHHS», 3 IKUX MOXKHA C(OPMYBATH 3B SI3HY
ICTOPIIO 1 SIKI MIPOSIBIISIIOTBCS Yepe3 HAJISKHICTD JI0 IEBHOT IpyIH, BUOIPKOBICTH, 3a-
JISKHICTb 3HAYEHHS Ta L1IbOBE Miclle Y MailOyTHbOMY.

HaxormayBanbHa % 1aM’sTh, HABIIAKH, € KHEKHBOIO», aMOP(HHOI0 MACOI0, M0
CKJIAJIAETHCS 3 HETOB’ SI3aHUX MIXK COOOI0 €IeMEHTIB. X04a MiXK HUMH ICHYE TiCHUI
B32€MO3B’ 130K ((pyHKIIIOHATIbHA IaM’SITh — OCHOBA MUCJICHHS, SIKa PO3BUBAETHCS HA
0a3i HAaKOMMYYBAJbHOI Mam’siTi), came (QYHKI[IOHATbHA TaM’ITh BUKOHY€E 3aBJIaH-
Hsl ()OPMYyBaHHS 1ICHTUYHOCTI, HAKOMIUYYBAJIbHA € «PE3epByapoM Uil MaiOyTHBOT
(GYHKIIOHANBHOT MaM’ATi», «PecypcoM Ul OHOBJIEHHS KyJIbTypHOTO 3HAHHS», a
TaKOXK «HEOOXiTHOI0 YMOBOIO KYJIbTYPHHX 3MiH». BCi elleMeHTH HaKomn4yBalbHOI
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mam’siTi, 32 YMOBH, 110 BOHU HECYTb JOJATKOBUN CEHC Ul CYCHIJIbCTBA, MOXKYTh
HnepeiT y (GyHKI[IOHANBHY IaM ATb.

3anponoHoBaHa CTPYKTypaizailis KyJIbTYpHOT am’sTi 371aTHa Ha/IaTH yCBiIOM-
JICHOTO XapakTepy IpoLecy il peKOHCTPYKIil, amxke, Ha AymKky JI. HaropHoi, immi-
KOBaHI B KyJIbTYpHIl IIaM’AT1 LIHHOCTI, i€1, CTyIeHi, K 1 3HaHHS IPO MUHYIIE, SIKE
BOHA TPAHCIIIOE, O€3M0CePeHBO OB’ A3aH1 3 aKTyaIbHOIO JIISI TIOTOYHOTO MOMEHTY
CHUTYyAI€I0 Y KHUTTI Tpynu®. SIK BUIHO, HAPIKHUAM MOHATTAM KoHIenii 1. 1 A. Ac-
CMaH, sIKa BXe CTaJla KJIIACHYHOIO, € 1ICHTUYHICTh — CKJIaHUM, OararoacnekTHuil Ta
0aratopiBHEBHI 3a CBOEIO CYTTIO (DEHOMEH.

[ToGi’HO MOKHA BHOKPEMHUTH 1HIMBIlyalbHY, KOJICKTUBHY, TPYIIOBY, ITOJITHY-
HY, peliriiiHy, HalliOHAJIbHY, MICbKY, CIIbCBKY Ta 1HIII 1JEHTHYHOCTI, KOXKHA 3 SKUX
XapaKTepH3yBaTHMEThCS CIIeNU(ITHIM HAOOPOM O3HAK, Ki HA IEBHUX €Tamax Cyc-
MJIBHOTO PO3BUTKY € pisHuUMH. Tak, cydacHuit ¢inocod C. Jlaitok KOHCTATYE, 110
CBOTOMHI YCKJIQJIHEHHS CBITY BeAE A0 MOCTYIOBOTO YCKIaJHEHHS iA€HTUYHOCTEH,
KOJIM 1IEHTUYHICTh OIJIBIIOCTI CTa€ riOpUIHOIO, a IIGHTHYHICTh MEHIIOCTI HaOyBae
apxaiyHux (opmMm — peliriiiHa (HarpuKial, IpaBociaBHa), HAIIOHATICTHYHA, KOMY-
HICTMYHA, pacoBa, KJIAHOBA YM HABITh 1JICHTUYHICTh 3HEIIOJICHUX, 1ICHTUYHICTh Te-
post un Tepopucra’ 3a E. EpikCOHOM, iIeHTHYHICTD — Lie AUHAMIYHE YTBOPEHHS, [0-
9yTTS Ta CAMOOTOTOXKHEHHSI, BIIACHOT ICTHHHOCTI, TIOBHOLIHHOCTI Ta YCBiJOMJICHHS
0COOMCTOI TIPHUYETHOCTI 70 CBITY iHIIHX» "

Binomuit HiMenskuit nocnignuk M. Prosen Gaunts 1Bi ronoBHi npoGnemu y mip-
KyBaHHAX PO A1aXPOHHUM BUMIp 1I€HTUYHOCTI: K IOIIUPIOETHCA 11€HTUYHICT Ha
KiJIbKa MTOKOJIIHB 1 SIK BOHA BUOYIOBY€ThCSI B PYCIIi TIaM’SITi. [ICHTHYHICTb, TOBOAUTH
BiH, IIc HE €JIHICTbh, SKa (bopMyeTLCﬂ y MeXax SKOrOCh OJHOTO iHTepnpeTauif/'IHo-
ro 3paska. Pajme e MetaeHicTh — GaraToMaHiTHa, CynepewInBa, HerapMOHiiHa.
IneHTHYHICT CKJIANA€THCS i3 CyMilmi p13HI/IX CTOCYHKIB 1 IPYHTYETECA AK HA cwi
YSIBH, TaK 1 Ha KOTHITHBHHX Tporecax. ¥ Hill XaOTHYHO 3MIiLIyIOTBCS pO3MaiTi 1mo-
nian, copMoBaHi y pi3HUX chepax CBILOMOCTI, pi3HI LIHHOCTI i HOPMH, BiIMiH-
HU 1ocBif. Po3puBH, BUKPUBIEHHS, HAIIPY>KEHICTh, IPUTaMaHH] il 1 y cTaBIeHH1
10 iHmmx !

YTBepmKeHHs: a00 cTabimizallis 1IeHTUYHOCTI, SIKY 3 TIEBHOTO Yacy MOYKHa BH-
3HAYUTHU SIK TOJITHYHY/HALlIOHAIEHY, 32 BEJIMKUM PaxyHKOM € ITiJICTABOBHM YHH-
HUKOM (pOpMYBaHHS Ta iCHYBaHHS IPABOBOI TPaIHIii, II0 MOXXHA BH3HATH CIILIb-
HOMK c(eporo mpaBoBoT TpaauIil 1 KyIbTypHOI am’siTi. binbie Toro, cTiikicTh a00
TPUBAIICTH iICHYBaHHS THUX UM IHIIUX €IEMEHTIB KyJIbTYPHOI aM’sTi 3a1eXKUTh BiJ
cTyneHs ii iHTerpauii 10 TpaAuuii 1 HACKIIBKY OCTAaHHS BIJNOBIJAa€ KyJIbTypHUM
3aIHUTaM CITITBHOTH.

BonHouac, citifi BU3HATH, 110 NIPABO, TIPABOBA TPAMILis HE OCITAF0Th OCOOIMBO-
O MicIsl B CUCTEMI CUMBOIB, sIKi (POPMYIOTh KYJIbTYPHY I1aM’SITh (IpHHAMHI B aHa-
J30BaHUX JTOCIIPKEHHSX). X04a OUEBH/IHO, 110 33 CBOEIO PUPOIOI0 00’ €KTUBOBaHI
MPOSIBH 1 HOPMATUBHO-TIPABOBOT, 1 3BUYA€BO-TIPABOBOT TPAAHMIIT € HAMCTANIIINMHU Y
LbOMY pSIly Ta CTaOLIi3yIOUUMH IOAO0 KUTTEBO BAXKIUBUX cep KUTTA: ypaoyBaH-
Hsl, OS3IIeKH, BITACHOCTI TOIIO.

CropiIHEHHICTh KYJIBTYPHOI MaM’sTi 1 TPaBOBOT TPaIHUIT MiIKPECIOE TE, MO0
OCTaHHS SIK TOHATTS MOXKE TIYMAYUTHCSI BUKJIFOYHO B MEXaX IPABOBOI KyJIbTypH
[...], Tak sIK € yCBIIOMJIEHHSIM YCIIaJKOBAaHOI'O MOAYCY KyJIBTYpH, 10 BUKOHYE POJIb
JDKeperia HaTXHEHHs IS ineHTrgikarii 3 CriisHOTO0



PO3II 10 « Icmopis depacasu i npasa. Icmopist opuduunoi nayku 489

I mpaBoBa TpaaMIlis i KyIbTypHa MaM’sTh MOXKYTh TPAKTyBaTHCS SIK OCOOJIMBA
cHMBOJIiYHA (DopMa IIepenadi KyJIBTYpPHHX CMHCIIB Ta KOPETIOIOTHCS 3 IOHATTSIM
MEHTAJIbHICTh, Ky MOYKHA BU3HAUUTH SIK ICTOPHYHO c(hOpPMOBaHY Mipy iHTEIICKTY-
aJIbHOT eHeprii MeBHOro coLiyMy, BiAMOBIAHY eMOLiiHy atMocdepy # mcuxonoriy-
HUH KapKac KyJIbTypH, CIIEKTpP KUTTEBHUX MO3UIIH 1 ITOBEIIHKOBUX HACTAHOB, SKHM
COLIiyM BiJIJIa€ riepeBary.

Came MEHTaJIbHICTh 3/IaTHA BUCTYIIATH B POJIi 00’ €IHABYOTO YMHHHUKA, 1110 yTBO-
PIOE CBOEPIHY MOMITHKO-IICHXOJIOTYHY crinpHOTY . HouineHo, omKe, NOALIMTH
TIOTVISA Ha HEl SIK Ha CyMy ITOTEHIIH, 110 3YMOBITIOIOTh HeHOBTOleCTB cBiTOOAYEHHS
1 JKATTEAISUIBHOCTI BEMKUX TPYI JIIOJEH 1 BIAMIOBIIHY CHCTEMY OLIHIOBAHHS 3 J0-
BOJI yCTAJICHUMH KpUTEpisiMU camoineHTudikarii'

B3aeMOBIIMB MK KYJIbTYPHOIO IIaM’STTIO 1 IPABOBOIO TPATULIEIO € MIHIUBUM.
Tpanauiist Moxe OyTH 3ar00IKHUKOM y TIepeI03yBaHHi ITaM’ ITTHO, 3ac000M KOHCOJTi-
Jaiii pi3HUX Mam’ATei, a MoXKe BH3HA4YaTHCS sIK Mporec GpopMaizauii i puTyariza-
uii nam’ari. JI. Haropua nuie 30kpema 1npo icropito- Tpa;u/mi}o i iCTOpiIO am’sTh,
KOJIH iCTOPist G1NTBIIOK0 MlpOIO BHCTYIIA€ K Ky/IbTYPHHIA TOBAp 1 MO THIHHI lHCpr-
MeHT. IxHs1 ecTeTHuna i eTHYHa LiHHICTH TTOBHICTIO 3aJ1€XKHUTh Bif plBHﬂ OCBIYEHOCT1
COLlyMy SIK Ha €JTITHOMY, TaK i Ha MacoBOMYy piBHi. JI0 TOro x 1100 icTopii-mam’s-
Ti, TO ii (PyHKINT MepeBakHO JeTiTUMaNiifHI if TUIaKkTHYHI, Taki, o GOpMYyIOTh, 32
A .Meriutom, «3aCOKIINBY 1110310 CITITEHOCTIN '

BruB Ha BigTBOpeHHS, (iKcallilo Ta iHTEpHpeTaLio mam’sTi Mae TPUBAJICTh
cTabiIbHOTO MEPIOY B TENEPIIIHBOMY, sIKa YCTAJIIOE HE3MIHHICTh MOJIeel mam’siTi
(To6GTO HE3MIHHICTH B TMiAX0OMaX 0 YCTAIeHHUX (3a(iKCOBaHUX MaM’SITTIO ) MOMii!®

3a Takoro MiJXo1y KyJbTypHa I1aM’sITh BUKOHYE (DYHKIIiFO KaTajizaropa TpPHUBaH-
Hs 1IpaBoBOi Tpaauuii abo karanizaropa ii BUHalAeHHS.

ITpaBoBa TpaquIis, sKa X04a i Ma€e OLIBITY TPUBKICTh HacaMIIEpe] 4epe3 HopMa-
THBI3allil0 1 00’ €KTMBI3aLi0, 3HAYHOK MipPOIO 3aJIEXKHUTh BiJl KOHUEMNLI Henepeps-
HOCTI, fKa, 3a V. Pro3eHoM, 3yMOBJICHA TUIIOM KPHU3H.

Tax, y4eHnil BUPI3HSA€ TPU THITH KPU3H: HOPMaJbHa KPH3a, KOJIH MUHYIE i Cy-
yacHe 1 MaiiOyTHe MOB’s13aHe B y)Ke BIJIOMUH MIIHIN i HEPO3PUBHIN €IHOCTI BiJIIO-
BIJTHO 3 «sDy; KKPUTUYHA) KPU3a, KOJIM BXKE HEMa€e HaIllOroTOBI SIKUXOCH JIiHIH yaco-
BOT'O MOPSAIKY, iX MOTPIOHO BUHANTH, MPOPOOIISIOYHN T0-HOBOMY T€, IO BilOymocs;
KaracTpo(iuHa Kpu3a, KoM PyWHYETHCS 3acaJHUYe YSBICHHS IpO mepedir gacy i
HATIOBHIOBaHA 3MICTOM €JIHICTh MUHYJIOTO, Cy4aCHOTO 1 Maii0yTHBOTO, & paHu iCTO-
PHUYHOI iICHTUYHOCTI HE [IEPECTAITh KPHBAaBUTH '

OueBuJHO, 1O 1 YKpalHCbKa IIpaBOBa TPaULLis, 1 KyJIbTypHa [IaM’ sTb, HepeOyBa-
FOTh Ha MEXI1 IBOX OCTaHHIX (30KpeMa WIEeThCS 1 «IapaJJOKCH 3aIli3HIIOT0 Halli€TBO-
peHHs» (32 M. PssOuykoM), 1 11€0I0TiYHY JAEKOJIOHI3aIlik0, i iIHTEHCUBHICTD CYCITiJIb-
HO-TIOJIITUYHUX IPOLECIB Ta iX MOAEpHi3allilo, N00ai3alio TOIIO), 10 CIPUUUHIOE
crieruivHi KyJIBTYPHI NPOLEAYPU i MPAKTUKHU, B SKHX CYCIHIJIBCTBO pediiekcye it
MIATBEP/DKYE €IHICTD CBOIX WICHIB Ta OKPEMIIIHICTh BiJI IHIIHUX.

Sk 3a3nauae M. PloseH , ycyHeHHs OIOKYBaHHsS THX UM {HIIMX TPaIMIiH, 110
Ha HUX CIIMPAETHCS CIUIBHOTA, MOXE TIPOJIOBKYBATH iXHE ICTOPHYHE TPUBAHHS JIO
cyyacHocTi BomHouac, HaBpsi 4u 1ieil mporec Moke Oyt MexaHiuHuUM. CKopili
HaeTbes Mpo «BimHaWAEHHS» Tpaguuliil abo HaBiTh, 3a E. [0o0cOaymom, «BHHAXO-
JOKCHHS TPaJIHILii, [0 CTPYKTYPY€ €IEMEHTH iCTOPHYHOI Hapallil B HOBOMY KOHIICII-
Ti 4aCOBOTO IOPSAKY 400 K 3aIydae 0 HbOTO HOBI €lIeMEHTH» 'S
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VKpaiHChKy MpaBOBY TPAMIIIIO MOXKHA BU3HAYHUTH SIK iHBapiaHT, Ha OCHOBI SIKO-
rO CKJIAJAIOTBCS PI3HOI0 MIPOIO Y3TOKEHI, MEPeBaKHO MaTepiaiizoBaHi, BHSBU
MPAaBOCBIZIOMOCTI, MPABOBOIO MEHTAJIITETY, MPABOPO3YMIiHHS, MPABOBOI KYJIBTYpH
B MeKax IEBHOTO IIPABOBOIO MPOCTOPY, 3yMOBJIEHI 0araromapoBicTIO COLiyMy, eT-
HIYHOIO, PEIIriiiHO0, PEriOHANbHOK CTPOKATICTIO, 1[0 3PELITOI0 Hajae ii BUSBaM
CHUHTETHYHOTO Xapakrepy'”

InmmmMu cnosamuy, sk mumre S. I'punak, cydacHa YkpaiHa ckianacs siK Taka, 1o
po3Iiiste NeKiiabKa ICTOPUYHUX CHAIIIUH 1 HAJEXKUTh O JCKUIBKOX LMBiTi3aliid,
TOMY, BIATIOBIZHO, 1l MUHYJIE BATBOPIOE IIMPOKE MOJIE JUTI BHOOPY TOJIOBHOTO BEKTO-
Py po3BUTKY®, i, BIAMOBIIHO, BIUTMBH, PEIEMIIIO, 3aMI03WYEHHS B MPaBi Ha yKpaiH-
CBKHX 3eMJISIX JIOCTaTHBO CKJIAJIHO 1ICHTH(IKYBaTH.

3a TaKoro mijaxXoay OYEBHIHO HEMPOCTO YKIACTH BUYEPITHUHN MEPENiK MpOsBIB
YKpaiHChKOT MIPAaBOBOT TPAAHUILIT, CIIEKTP SKHUX JOBOJI IIUPOKHUH, 1 TYT, K YSBISETh-
csl, ONITUMAJIbHIIIE MTH BiJl KOHKPETHOTO JIO 3arajbHOTO, a MII[HO «3aKapOOBaHE» B
MPaBOBiil KYIBTYpi clipoOyBaTH BU3HAYATH MOHSTTIM «IPABOBHI KAHOH» Y 3HAYCHHI
5. AccmaHa, KWl caMe 3a KaHOHOM BHM3HABaB BH3HAYabHE 3HAUSHHS IPH BHPI-
LICHHI MUTaHHS PO MEXaHI3MH 1 3aCO0M KyJIBTYpHOI HACTYNMHOCTI. BaxknuBumu y
JOCIIKEHHI MPaBOBOI TPaAMIlii BUIAIOTHCS TaKi MOJIOKEHHS TOCIIIHUKA.

Kanown 3a0e3rmeuye BHUXi NPUHIMIIIB 3 IMiJ] OXOPOHH aBTOPUTAPHUX MOCTAHOB U
Haka3iB y BiJIbHUH TPOCTIp OueBUIHOCTI 1 Bepudikaii. TyT HOpMHU TeX € KaHOHOM,
aJic BOHM HE aBTOPHUTApHI, a palliOHaJbHI, OOIPYHTOBaHI HE OMOPOI HA BIANY, a
OIIOPOIO HA OUEBUIIHICTD, BEPU(DIKYBaHHS 1 3aTaJIbHY JyMKY. 3a J0IIOMOIOI0 KAaHOHY
0OIPYHTOBY€ETBCSI 0COOJIHMBA JIJIsl KOXKHOT chepr akcioMaTrKa HayKH, HUIM BHBIPSIOTH
OCHOBHI 3aKOHH, SIKi J{I0Th BCEPEIMHI KOKHOI OKpeMOi AMCIUILTiHA. MaeTsest mpo
HOPMY HOpPM, OCTaHHE OOTPYHTYBAHHs, KPUTEPil IHHOCTI, OCBSIYYBAHUI PUHIHIL.

KanoHn y Oyzb KoMy i3 CMUCIIIB JIa€ HadiliHI TOYKH ONOPH. B emoxy 3aroctpeHHs
BHYTPIIIHBOKYJIBTYPHOT HOJSPH3allii, B €IOXY 371aMy TPaauIlii, KoJu Tpeba oouparu
AKOMY MOPSIKY cni;[yBam i CTBOPIOIOTHCS KAHOHH. B noni6uux cmyauiﬂx KOJIU
BCTYIAIOTh Y KOHKYPCHILIIO Pi3Hi IIOPALKH i JOMAraHHs, KAHOH BTUIIOE J0MAraHHs
Kpamioi i €MHO MPaBUIBHOT Tpam/mu Toi, xT0 il cimigye, THM CaMUM BH3HAE 1 pH-
1iMa€ HOpMaTUBHE CAMOBU3HAUCHHSI, 1I€HTUYHICTB, 110 y3TOKYETHCS 3 3alIOBLISIMHU
PO3yMY 1 OIKPOBEHHSI.

ToMy MU BH3Ha4a€MO KaHOH SIK IIPHHIIMIL, [0 CTBOPIOE 1 CTA01ITI3y€ KOIEKTHBHY
IZICHTHYHICTB, sIKa, SIK 3aci0 IHAMBIyaizallii 1 uepe3 colianizailito, camo 3iHCHEH-
Hsl, 4epe3 3IIUTTS 3 «HOPMATHUBHOIO CBiIOMicTIO Bchoro HaceseHHs» (FO. Xabepmac)
€ OJTHOYACHO 1 OCHOBOIO 0COOHUCTOI 11IEHTUYHOCTI.

BiH moka30BMii /Ui CYCIUIBCTBA 3arajioM 1 BOJHOYAC JUISI CHCTEMH IIHHOCTEH
i IHTepIepTAalliii, BU3HAIOUH SIKYy OKpEMa JIFOJMHA CTAa€ BKIIOUEHOIO B CYCHIJIbCTBO 1
BUPOOIISiE CBOIO 1ICHTUYHICTB SIK YWICHA I[bOT0 CYCNUIBCTBA. «KaHOH — Iie PUHIHIT
HOBOI ()OPMU KyJIBTYpHOT KOT€PEHTHOCTI (TYT — CITiBY3TOJDKEHHSI, B3a€EMO3B SI30K).
BiH Binpi3Hs€eTbCs Bia Tpaauiii sk Gopmu 6e3aabTepHATHBHOI 000B’I3KOBOCTI MHU-
HYJIOTO 1 TaK CaMo Bijl aHTUTPAAUIIHANI3MY SIK (JOpMHU 1OBITBLHOI MiHIUBOCTI HOPM,
MpaBIJI 1 LIHHOCTEH 1Mi/1 IParopoM aBTOHOMHOTO po3yMy?!

«KaHOHIYHA CKJIa/I0Ba» KOHIEMIT KyJIbTypHOI mam’sti 5. Accmana nae MOX-
JIMBICTh BU3HAUYUTH NPABOBUN KAHOH SIK IPHUHIMII NIPaBa, SIK OL[IHOYHY KaTeropiio,
3YMOBJICHY IIPaBOBOIO PEAILHICTIO, 110 BiJ0OpaXkae CyCHiIbHY HOPMAaTHBHY CBifIO-
MICTh Ta (iKCY€ CIiJIbHI HIHHOCTI, JEMOHCTPYIOUYH 3HAYHUH PIBEHb CTANOCTi. SIK
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BH/THO, CaMe€ CITJIbHI IIIHHOCTI, Cepe/l IKUX MiICTABOBUMH € 1JICHTHYHICTS 1 Oe3reKa,
MAlOTh BiJIrpaBaTH KIFOYOBY POJIb y MOMIYKaX MPABOBOTO KAaHOHY.

OTxe, paBOBI TPaAMILi, CEpPesl AKUX KIKOYOBY POJIb MOXKE BiJirpaBaTH MpaBo-
BU KaHOH, cepell IHIIMX CUMBOJIB 3a0e31euyloTh KyJIbTYpPHIH nam’sTi Haa3BUYaii-
HY aKTyaJIbHICTb: TIaM’siTh, SIK 11 BU3HAYAIOTh CbOTOAHI, OLIbIIE HE € THUM, 110 HAM
Tpeba 30eperTu BiJ MUHYJIOTO, 1100 MiAroTyBaTH 3aJyMaHe MaillOyTHE; BOHA — Te,
0 SIBJISIE M YIPUCYTHIOE TENepiliHe co0l caMomy, poOUTh TETEPIllIHE TEMepilHIM
IUISL HBOTO caMoro®?, BoHodac citiji BU3HATH, 110 TOTIPY 3HAYHUM OTEHIial YKpa-
THCHKOI ITPaBOT TPAAMILT y IIbOMY MPOIIECi: HABITh NIepeOyBalOUH y IATCHTHOMY CTaH1
BOHA CIIPOMOYKHA BilirpaBaTd pojib cTadijizaropa MpaBoOBOTO JKUTTS — BiNOBIIHA
peduiexcis e nonepeny, ikaBy NEpCIEKTUBY IJIs YOTO HaJa€e KOHICTIIS KyIbTyp-
HOT rmam’ATi.

1. Les lieux de mémoire / P. Nora (Hg): 7 Vols. Paris: Gallimard, 1984-1992. 2. Hopa I1.
Tenepimne, Hamist, nam’site / [1’ep Hopa; nep. i3 ¢p. A. Pern. Kuis: Kiio, 2014. C. 14.
3. Tam camo. C. 262. 4. Hacopna JI. I1. IctopudHa nam’siTh: Teopii, JUCKYpCH, pediekcii.
Kuis: ITLEH/ im. 1. Kypaca HAH VYkpainu, 2012. 328 c.; Kupuoon A. Iereporomnii mam’siTi:
Teopetnko-meTo0oriuHi npodnemu ctyaiid mam’sti. 2016. 320 c. 5. Accman A. KynbrypHas
namsTh. [TMCHMO, IaMATH O TIPOILIOM U MOJUTHYECKAs HICHTHYHOCTD B BBICOKHX KYJIBTypax
apeBHOCTU. MockBa: SI3bIku cmaBsHCKOM KymbTypbl, 2004. 368 c.; Accman A. Ilpocto-
pu cnoragy. ®opmu Tpancdopmauii KynbTypHOi mam’srti / Ansiina AccMas; mep. 3 HiM.
Kuis JImutpenko, JI. JoponigeBa, O. IOxin. K.: Hika-Llentp, 2012. 440 c. 6. Accman A.
Kyneryphast nam’site. C. 20-21. 7. Tam camo. C. 95. 8. Hacopna JI. I1. IctopuyHa nam’sith.
C. 107. 9. Jayiox C. llIBunki 3minu um npeiidp city / URL: ttps:/blogs.pravda.com.ua/
authors/datsuk/5adef41906¢30/. 10. Spurcon J. UnenTudHoCTh: 10HOCTH U Kpm3uc / [lep. ¢
anr1. Cep.: bubnnoreka 3apy6exHoit ncuxonoruuu. Mocksa: @munta, 2006. C. 26. 11. Pro-
sen M. Hosi muisixu icropuunoro mucnenss . Ilep. 3 wim.: Kam’smenps B. JIbgie: Jlitomuc,
2010. C. 195-196. 12. Bapea Y. IlpaBoBi Tpaauiii? Y nomrykax npaBOBUX CiMeH i KyJIBTYp:
Binkpura nekuis / Ilepexnan O. B. Tkauenka; 3a Hayk. pen. O. B. Kpecina, Kuis—JIpBiB, 2012,
Cepist HAYKOBO-METOJMYHHUX BHAAaHb «AKaJeMisl MOPIBHIBHOTO MpPaBO3HABCTBA», Buiyck
24, C. 10. 13. Hacopna JI. II. Icropuuna nam’sate. C. 64. 14. Topbamenxo B. Ineonoris
MO/JIepHi3allii SK [[IHHICHA OCHOBA BIOCKOHAIICHHS YKpaiHCHKOTO cycminbeTea // ['enesa. 2004.
Ne 1. C.7.15. Hazcopna JI. I1. Icropuuna nam’ste. C. 167. 16. Kupuoon A. I'erepotornii nam’si-
Ti. C. 105. 17. Prozen H. Hosi mumsaxu... C. 202, 229. 18. To6c6aym E. BeTym: BUHAXOKEHHS
Tpaauuiii / Bunaninenus tpaauuii / 3a pex. E. 'o6cbayma ta T. Pelinmkepa; [lep. 3 anrin. M.
Kmmuyxka. K.: Hixa-Ilentp, 2015. C. 16. 19. bonoapyx T. I. YxpaiHcbka IpaBOBa TpaJHIIis
SIK TIPEAMET ICTOpUKO-TipaBoBoro pociimkenHs // [lpaBoBa nepkaBa. Bum. 28. Kuis: IH-T
nepxasu 1 npasa iM. B. M. Kopeuskoro HAH VYkpainn, 2017. C. 16. 20. [ puyax A. XKunt-
Ts1, CMepTh Ta iHm HenpuemHocTi. Kuis: I'pani-T, 2008. C. 32. 21. Accman A. KynsrypHas
mamsath. C. 113, 130, 135, 136. 22. Tam camo. C. 261.

Bondaruk T. Ukrainian legal tradition in the context of cultural memory

Among the significant number of approaches to the study of legal tradition (the starting
point of which there is a vision of the right as a cultural phenomenon), the concept of cultural
memory, offered by the German researchers Jan and Aleide Assman, attracts attention.

In particular, cultural memory is characterized as a means of identification, as an integral
element and component of the social and individual consciousness; how prolonged in time, as
having a high degree of formalization; as related to social groups for which it is a condition
of self-identification; as such, «fixation points» or «objective forms» of which are «figures of
memoriesy: texts, images, buildings, inscriptions, etc. Its structure forms a functional and
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accumulative memory.

At the same time, the establishment or stabilization of identity, which can be defined as
political/national from a certain time, is by and large a factor in the formation and existence
of both legal tradition and cultural memory. Moreover, the sustainability or duration of the
existence of certain elements of cultural memory depends on the degree of its integration into
traditions and how much the latter corresponds to the cultural needs of the community

And the legal tradition and cultural memory can be interpreted as a special symbolic
form of the transfer of cultural meanings and correlate with the notion of mentality that can
be defined as the historically formed measure of the intellectual energy of a certain society,
the corresponding emotional atmosphere and the psychological framework of culture, the
spectrum of life positions and behavioral guidance, which Socium prefers.

The Ukrainian legal tradition can be defined as an invariant, on the basis of which consist
in varying degrees of co-ordinated, mostly materialized, expressions of legal consciousness,
legal mentality, legal understanding, legal culture within a certain legal space, due to the
plurality of society, ethnic, religious, regional variegatedness, which eventually provides its
manifestations of a synthetic nature.

Important in the study of legal tradition appear to be the concept of the canon proposed by
J. Assaman, on the basis of which the concept of legal canon is proposed.

Key words: Ukrainian legal tradition, cultural memory, identity, values, legal canon.

YOK 340.130 5
O. 0. CAMOMIIEHKO,
KaHOudam topuUdUYHUX HayK

NOBHE 3IEPAHHA 3AKOHIB POCIMCbKOI IMNEPII AAK 3PA30K
KITACUYHOI IHKOPMOPALII 3AKOHOOABCTBA

Cmamms npucesiuena yHiKauvHill iHKopnopayii 3akonooaecmea — IloeHomy 3i0panHO
sakoHie Pociiicokoi  imnepii. IIpoananizoeano ocCHO6HI NpuuuHu CcmeopeHHs 3iOpanHsi.
3ibpanna cnpusino cmanoeiennio npasogoi cucmemu Pocii' i Mano 3naynuil 6naue Ha po3eUmox
opucnpydenyii. Poskpusaiomucs six 0ocsienenns, max i Hedonixu 3ibpanmsi.

Knwuosi cnosa: I[losue 3ibpanns 3axomié Pociticeroi imnepii, cucmemamusayis
3akonodascmea, inkopnopayis, M. M. Cnepancvkuil, 3aKOH.

Camoiinenxo E. A. TlonHoe codpanue 3akoHoB Poccuiickoii mmnepuu kak odpaseir
KJIACCHYECKOI HHKOPNOPALUH 3aKOHO/IATeJbCTBA

Cmambs noceaujena yHuKaibHou UHKopnopayuu 3akonooamenscmea — Ioanomy cobpa-
Huto 3axonos Poccuiickoii umnepuu. IIpoananusuposanst ocnosHwie npudunsl cozoauus Co-
opanusi. Cobpanue cnocobcmeosailo CManogieHuio npasosol cucmemsl Poccuu u oxasano
3HAYUMeNnbHOe GIUAHUEe HA pazsumue lopucnpyoenyuu. Packpeisaromesa kax oocmuoicenus,
mak u Heoocmamxku Cobpanusi.

Knrwuesvie cnoea: Ilonnoe cobpanue 3axonos Poccuiickoll umnepuu, cucmemamusayus
3akoHodamenvcmea, unkopnopayusi, M. M. Cnepanckuil, 3aKon.

Samoilenko O. O. A complete collection of laws of the Russian Empire as an example
of the classic incorporation of legislation

The article is devoted to the unique incorporation of legislation — the Complete Collection
of Laws of the Russian Empire. The main reasons for the creation of the Collection are analyzed.



