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in the absence of the norms of the General Part of the Criminal Code to clearly regulate the
upper limit of punishment for an unforeseen particularly serious crime, which provides for a
sentence in the form of life imprisonment. Because by imposing a limit on the maximum penalty
for a pending crime, the legislator, guided by the principles of justice and humanism, proceeded
from the premise that there was less social danger of such a crime than the committed crime,
and accordingly the inadmissibility of the same degree of severity of punishment for these types
of crimes. The category of “crimes for which life imprisonment is foreseen” in the context of
Art. 31, 348 of the CPC should include such crimes for which a punishment may be imposed in
the form of life imprisonment, taking into account both the sanctions of articles of the Special
Part of the Criminal Code and the provisions of the General Part of this Code. First of all,
such an understanding is influenced by the fact that the court does not have a real opportunity
to impose life imprisonment for an unlicensed particularly serious crime. Part 1 of Art. 384
CCP should be worded as follows: “The prosecutor, the court are obliged to explain to the
accused the crime, for which the punishment in the form of life imprisonment may be imposed,
the possibility and the peculiarities of consideration of a criminal proceeding against him by
a jury trial”.

Key words: the principle of justice, the appointment of punishment, natural justice,
positivism, natural law, unfinished particularly serious crime, life imprisonment, the right to
a fair trial.
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OoKmop oPUOUYHUX HayK, doueHm

NOTEPNINUA 3A CTATTEIO 46 KPUMIHANIbBHOIO KOQEKCY
YKPAIHWN: OKPEMI MPOBNEMU TNYMAYEHHS

Ananizyromocsa noHAmMmA «nomepninuily, «GiOUKOOY8aAHHs 3a60aHUX 30UMKIE» Ma «yCy-
HeHHs 3an00isHOT KOOy y Konmekcmi nonodicenb cm. 46 KK Ykpainu. 3pobneno eucnogok,
o nomepninumM 3a yiero cmammero OOYibHO 6USHABAMI HE YYACHUKA KPUMIHATLHO20 NPO6a-
0d#ceH s, a 6e3nocepeonio Hepmey 3104UHHO20 NOCASAHHA, MOOMO 0co0Y, AKI KPUMIHATbHUM
NPaAsonopyuIeHHAM CIPUYUHEHO 8i0n06IOHY wikody. Tomy nomepninum ne MOJXUCHA BUIHABAMIL
OU3LKUX pOOUUTIE NOMEPNINO20, AKUL NOMED Ma AKI OYIU 6USHAHI NOMEPNITUMU Y KPUMIHAb-
HOMY npoeaddicenni Ha niocmasi u. 6 cm. 55 KIIK Vkpainu. Okpim moeo, 3 0ensdy Ha noino-
orcenns cm. 46 KK Ykpainu nemooicause i 6i0wkooysanms 3a60anux 30UmKie ma ycyHenms
3an00ifaHOl WKOOU 31OYUHOM, WO CHPUYUHUE CMepmb homepninozo. Addce ye cynepeuums
pecmumyyiinitt cKAadosiil NO3UMUEHOI NOCMKPUMIHATLHOT NO8eJiHKU 0cobu, nepedbauenoi
cm. 46 KK Ykpainu.

Knrouogi cnosa: nomepninuil, npumupenns, 36iibHeHHs 610 KPUMIHANbHOI 8I0N0BI0ANbHO-
cmi, pecmumyyisi, i0UWKOOY8AHHS 3a80AHUX 30UMKIB, YCYHEHHSL 3aN00isHOT WKOOU.

3azuneir 3. A. IlorepneBuinii mo crarbe 46 YrojioBHOro KogeKkca YKPauHbI: OT/Ae/b-
HbIe MPOo0/IeMbI TOJKOBAHUS

AHnanuzupyromesi noHsmusi «NOMePnesuitlly, «BO3MEUJeHUe NPUYUHEHHBIX YObIMKOG) U
«YCmpaHeHue NPUYUHEHHO20 8peday 8 KoHmerkcme nonodxcenui cm. 46 YK Vkpaunwr. Coenan
661600, UMO NOCMPAOAGUIUM NO IMOU CIMAMbE YeIeco0OPA3HO NPUHABAMb He YUACMHUKA
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Y20N06HO20 CYOONPOU3BOOCMBA, d HENOCPEICMBEHHYIO JCEPMB)Y NPECMYNHO20 NOCA2AMeNb-
cmea, mo ecmv AuYo, KOMopomy Y20N06HbIM NPAGOHAPYULEHUEM NPUYUHEH COOMBEMCMEYIO-
wuii 6peo. [loosmomy nomepnesuium Heb3sa NPU3HABAMb OIUBKUX POOCMBEHHUKOE YMEPULe2O
nomepnesuieco, NPUHAKHBIX NOMEPREGUUMU 8 Y20TI08HOM NPOU3BOOCHBE HA OCHOBAHUU Y. 6
cm. 55 VIIK Ykpaunwvr. Kpome mozo, yuumvieas nonooicenus cm. 46 VK Vkpaunul, nesozmodic-
HO B03MeujeHue NPUYUHEHHBIX YOLIMKOS U YCMPAHEHUE NPUYUHEHHO2O 8Pedd NPECHyNIeHUEM,
NPUYUHUBUIUM CMEPMb nOmepnesute2o. Imo npomusopedum pecmumyyuoHHol coCmasisiio-
weil noNoNHCUMENLHO20 NOCMKPUMUHATILHO20 NOBEOEHUs. TUYd, NPedyCMOMPeHHo2o & cm. 46
VK Vxpaunu.

Kniouesvie cnoga: nomepneguiuii, npumupenue, oc6obodicoenue om y2oi06HO Omeen-
CIMBEHHOCMU, PeCUMYYUs, Bo3MeleHue NPULUHEHH020 yujepba, yempanerue npUiuHeHHO20
speoa.

Zahynei Zoia. Victim in article 46 of the Criminal code of Ukraine: some problems
of interpretation

The article analyzes the concept of «victimy, «compensation of damages» and «elimi-
nation of harm causedy in the context of the provisions of Art. 46 of the Criminal Code of
Ukraine. 1t is concluded that the victim in this article is advisable to recognize not a partici-
pant in criminal proceedings, but a direct victim of a criminal offense, that is, a person who is
the victim of a criminal offense. Therefore, the victim can not recognize the close relatives of
the victim who died and who was acknowledged as a victim in a criminal proceeding on the
basis of Part 6 of Art. 55 of the Criminal Procedure Code of Ukraine. In addition, given the
provisions of Art. 46 of the Criminal Code of Ukraine, it is impossible to indemnify damages
and to eliminate the damage caused in case of committing a crime which resulted in the death
of the victim. After all, this contradicts the restitution of the positive post-criminal behavior of
the person provided for in art. 46 of the Criminal Code of Ukraine.

Key words: victim, reconciliation, release from criminal liability, restitution, compensa-
tion of damages, elimination of harm caused.

OnuuM i3 BUMIB 3BUILHEHHS BiJl KPUMiHAIBHOT BIAMOBIAIBHOCTI € 3BiIbHEHHS
y 3B’S3KY 3 IPUMHUPEHHSM BUHHOTO 3 rorepriiinm. Voro mijcraBu Ta yMOBH 3aKpi-
mwieHi y ct. 46 KpuminansHoro xonekcy Ykpainu (nami — KK). 3a ganumu cynosoi
CTaTHCTHKH, 3BUTBHCHHSI BiJl KpUMIHAJIBHOT BiIIOBIIATbHOCTI y 3B’SI3KY 3 TPUMH-
PEHHSAM BHHHOTO 3 IOTEPIIUINM € HallBUTpeOyBaHimMM y npaktuui. Tak, y 2017 p.
3a HasBHOCTI I[bOTO BHJY 3BUIbHEHHS Oyio 3akputo 3010 cripaB, TOAl SIK y 3B’SI3KYy
3 nifioBuM KastTsaM — 1420, y 38°s13Ky 3i 3MiHOIO 00cTaHOBKH — 422", Take mHpOKe
3aCTOCYBaHHS I[bOTO BHJY 3BIJIBHEHHS IOSICHIOETHCS HacamIiepes IMOIYJISpHICTIO
npoOsieMH BiJJTHOBHOTO IPaBOCYJIS, SKE BIPOBADKYEThCs B YkpaiHi. «BimHoBHE
MpaBOCYIs 0a3yeThCs Ha 11eIX MPUMHUPEHHS ITOTEPIIUIOTO 13 00BUHYBaYEeHUM, ITPH-
NMHEHHS caMoro KOHQIIKTY IIIIXOM B3a€MHOTO BHOAUCHHS, KasATTSl y BUMHCHOMY,
YCBIJJOMJICHHSI IOPUAMYHOI BiNOBITAIBHOCTI 32 CKOEHUH 3JI04MH 1 000B’SI3Ky Bif-
LIKOJYBaHHS 3aBJAaHOI MOTepriyioMy (i3U4HOi, MOpaJIbHOI Ta MaTepialbHOI IIKO-
.

3BUIBHEHHS BiJl KPUMIHAJIBHOI BiIIOBINAIbHOCTI y 3B 53Ky 3 NPUMHUPEHHAM
BUHHOTO 3 TOTEPIUIMM PETYIIO€ThCS SIK MarepialbHUMH, TaK 1 MPOLECyabHUMU
Hopmami. Taxk, 3rizHo 3i cT. 46 KK oco0a, sika BriepIie BUNHMIIA 37I0YHH HEBEIUKOL
TSDKKOCTI 200 HeoOepeKHUH 3JI0YMH CepeaHbol TSHKKOCTI, KpIM KOPYHLIHHUX 3I10-
YHHIB, 3BUILHSETHCS BiJ| KDUMIHAIBHOI BIAMOBINAIBLHOCTI, SKIIO BOHA MPUMHPH-
Jacsl 3 MOTEPIUIMM Ta BIJIIKOAyBaja 3aBlaHl Helo 30UTKU ab0 yCcyHya 3aloisHy
mkoxy. [Tporeaypa Takoro 3BiIbHEHHS nepeadadeHa y § 2 miaBu 24 «3akiHYCHHS
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JIOCYZIOBOTO pO3CiigyBaHHA. [IpONOBKEHHS CTPOKY IOCYZOBOTO PO3CI]iTyBaHHS
KpuminansHOro nponecyanbHoro kojekcy Ykpainu (nami — KIIK). Hespaxaroun
Ha TaKy JIETallbHYy PEIIAMEHTAIlIF0, OKPEMI acleKTH 3BUTbHEHHS Bijl KPUMiHAIBHOT
BI/IMIOBIIAJIBHOCTI Y 3B’S3KY 3 MIPUMHUPEHHSAM BHHHOTO 3 MOTEPIUINM 3aJIUILIAIOTHCS
JcKyciiiHumu. 3-ioMix Hux: «Koro ciij posymiTu iz norepmiinm 3a ct. 46 KK, —
0e3M0CepeTHIO JKePTBY 370UYMHHOTO IMOCATAHHS UM YYaCHHKA KPUMIHAJIBHOTO MPO-
Ba/DKCHHS (KPUMIHAJIBHOTO IPOIECY), Y TOMY YHCI OJM3bKHX POIUYIB 0COOH, sKa
3arvHyJa BHACIIIOK 3704MHY?» Ta «SIK MOTPIOHO TIYMAa4uTH TOHSTTS «BiIIKOIY-
BaHHS 3aBIAHUX 30U TKIB)» Ta «yCYHEHHS 3aIO/IisTHOI KO Y KOHTEKCTI TOJIOKEHb
cr. 46 KK Ta 4uu MOXJIMBe, 3 Oy Ha MOJOXKECHHS L€l CTaTTi, «BLALIKOAYBaHHS
3aBIaHMX 30MTKIB» Ta «yCYHEHHs 3alOJisIHOT IIKOAWY» Y Pa3i BUMHCHHS 3JI0YHHY,
BHACJII/IOK SIKOTO HAcTajla CMEPTh MOTEPIIJIOro?».

VY Teopii kpUMiHAIBHOTO TIpaBa MpobieMa 3BUTbHEHHS BiJl KPUMIiHAJIBHOI Bif-
MOBITAIHOCTI Y 3B’3Ky 3 NPUMUPEHHSIM BHHHOTO 3 MOTEPHUIAM HAJCKHUTh 10
nocnikenux. Y uik napuni Binznadumo npani X.JI. Anikneposa, 10.B. bayiina,
A.M. Boiika, M.J. Binsrymmscekoro, O.0. dynoposa, O.0O. XurHoro, B.B. Has-
pouskoi, B.O. Haepouskoro, I1.B. Xpsmnincekoro, K.O. Uymak, A.M. fmeHka ta
iH. Okpim TOTO, TIpOOJIEMI 3’SICYBaHHSI KPUMIHAJIBHO-IIPABOBOTO 3MICTy MOHSTTS
«HOTEPITUI» NpuAinanu yBary Taki HaykoBui, sk M. . baxanos, B.1. Bopucos,
M.I. Kopxancekuid, €.B. Jlamyk, A.A. Mysuka, T.I. IIpucsokuiok, M.B. Cenaro-
poB Ta iH. [IpoTe y mux mparsix 3a3Buuail He BHCBITIIIOETHCS MPOOIEMa, YU MOXK-
Ha BBakaTH norepnismm 3a cT. 46 KK y4yacHMKa KpUMiHAJIBHOTO MPOBADKEHHS, Y
TOMY YHCII OJTU3BKUX POAUYIB 0COOH, SIKA 3arMHYJ/Ia BHACIIIOK 3JI0YMHY, @ TAKOXK YH
MOXKJIMBE BIiZIIIKO/TyBaHHS 3aBJaHUX 30MTKIB Ta yCYHEHHs 3allO/lisIHOT IIKOAM y pa3i
BUMHEHHS 3JI0YMHY, BHACIIIOK SKOTO HACTAaIa CMEPTh MOTEPIILIOrO.

Meroto (3aBIaHHSM) CTAaTTi € BCTAHOBJICHHS TOTO, KOT'O CJIiJl BA3HABATH TTOTEP-
minuM y ct. 46 KK, — 6e3nocepeiHio xKepTBy 3JI0YMHHOIO HOCSTaHHS a00 yuacHHUKa
KPHMIHAJIBHOTO MPOBA/DKEHHS, Y TOMY YHCIIi ONIM3bKUX POIUUIB OCOOH, sIKa 3arMHY-
JIa BHACIIJIOK 3JI0YMHY, @ TAKOXK YA MOXIIMBE, 3 ONNISAY HA MOJOXKEHHS i€l CTarTi,
BIJIIIKO/TyBaHHSI 3aB/IaHUX 30UTKIB Ta YCYHEHHS 3arO/IisTHOT IIKOJIM Y pa3i BAMHCHHS
3JI04MHY, BHACIIIZIOK SIKOTO HACTaJa CMEPTh MOTEPIiNIOro?

Tepm Hix nepelT 10 Ge3nM0CEPEHHOr0 BUCBITICHHS O3HAYCHUX BHUIIE IPO-
0eM, CIIMHMMOCSI KOPOTKO Ha OCHOBHHX 3acajiaX BiJHOBHOTO mpasocyans. A. Ir-
JIeI cepell THIIB KPUMiHABHOTO MPABOCYI/IS BUOKPEMITIOBAB BiTHOBHE TPABOCY/I-
nis1 (restorative justice), sike TPYHTY€ThCS Ha BIHOBJICHHI (pecTHTyIil, restitution).
Ha fioro nymKy, BiTHOBHE IPaBOCYUIS 30CEPEIDKYETHCS Ha KO/, IO CIIPUYNHEHA
JUSIHHSIM TIPABOMOPYILIHUKA, Y TPOLEC] SIKOTO TMOTEPIIIHIA 1 PABOMOPYIIHUK 3aJTy-
YalOThCsI 70 MPOLECY BiAMKOAyBaHHs Ta peabimitamii’. Jlaniens Ban Hece Ta Ka-
per CTpOHT po3MISIal0Th Taki OCHOBHI 3acajiy BiJHOBHOTO MPABOCY/SI: CTBOPESHHS
MOXKJIMBOCTI JUISl TIOTEPIIIIOrO, MPABOMOPYIIHUKA Ta MPEICTABHUKIB IPOMaId 3y-
CTpIiTHCS Ta OOrOBOPUTH 3JIOYMH Ta HOTO HACIIAKH; PECTUTYIIS — BIIIIKOIYBaHHS
MPABOMOPYITHUKOM IIKOJIH, CIIPUUNHEHOT MOTEePIIIIOMY; peiHTerpaisi — BiHOBJICH-
HS TIOTIEPE/IHBLOTO CTAHOBUIIA MOTEPIIIIONO i MPABOMOPYIIHHUKA, CIIPUSHHS IXHIH pe-
iHTerpauii B CycliIbCTBO; BKJIIOUEHHS — MOXK/IUBICTh aKTUBHOI y4acTi IPaBOLOPYLI-
HHKa Ta NOTEPIUION0 y BUPIIIEHH] cuTyailii, 11oB’s3aHo0i 3 npasonopyienusam®. LIi
3aca/ii, BIJIMOBIIHO, TPUTAMaHHI 3arajioM Jisl 3BUIBHEHHS BiJl KPUMIHAIBHOT Bi/IITO-
BIJJAJILHOCTI y 3B 3Ky 3 IPUMHUPEHHSM BHHHOTO 3 IOTEPIIINAM.
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Ha nymky 10.B. Baynina, «1miepeyMOBOIO 3BIIBHEHHSI BiJl KpUMIHAIBLHOI BiZITO-
BITAJIBHOCTI MOKe OyTH JIMIIe TAKUH 3JI0YMH HEBEIHUKOI TSDKKOCTI, SKUM HEBHOMY
MoTepIHijoMy, ToOTO (i3udHii 0c00i, 3anoisHa MopalibHa, MaTepiaibHa abo Gizny-
Ha MIKOJ@», «IIiJICTaBa 3BUTLHEHHS OCOOM BiJl KPUMIHAIBHOI BIATOBITAIBHOCTI ...
SIBJIIE COOOI0 TIEBHY IMOCTKPUMIHANBHY MOBEIHKY, sSKa BKIIOYAE B ceOe JiBa CKIa-
JIOBI €JIEMEHTH, B35T1 Y €IHOCTI, a came: 1) MPUMHUPEHHS 0COOH, SIKa BUYNHHIIA 3J10-
YHH HEBEJIMKOI TSXKKOCTI, 3 OTEPIUIMM Bijl IbOTO 3JI0YMHY Ta 2) BiALIKOIYBaHHS
3a3HAYEHOI0 0CO00I0 3aBIaHMX HEI0 30MTKIB a0 YCYHEHHS 3alOmisHOI KOS,
Taki MipKyBaHHSI BUYCHOTO € aKTyaJbHUMH JIOHHHI 3 ypaxyBaHHSM JIHIIE TOTO, IO
3aKOHOJABELb JIONMYCKAE MOXJIMBICTD 3BIJIBHEHHS 0COOM BijJl KPUMiHAJIBHOI BiAIO-
BiflasbHOCTI Ha mizfcTaBi cT. 46 KK 3a BYMHEHHS 3]104MHY HEBEJIMKOI TSHKKOCTI 200
HEO0EPEIKHOTO 3JI0UUHY CePEAHbOT TSKKOCTI, KpIM KOPYIIIHHHUX 3JI0YHHIB.

3BEpHEMO yBary Ha Te, 110 3 (JOPMYITIOBAHHS III€T CTATTI 3AJIMIIAETHCS HE3PO3Y-
MLIUM, y SIKOMY 3Ha4€HHi (KpUMiHaJIbHOMY 4M IPOLECYalIbHOMY) y Hill BIKHBA€ThCS
MOHATTS «IIOTEPHUTNI, Y 3B’ 53Ky 3 UMM Ha MPAKTHII BUHUKAIOTh «IIPaBOBI KOHY-
3m». Hampukian, yxsaiow bpoiBcbkoro paiioHHOTO cyny JIbBIBCbKOi 00sacTi Bij
13.04.2017¢, 3anumnieHoro 0e3 3MiH yXBaJIo0 AnesiiiHoro cyxy JIbBiBCbKoi obnac-
i Bix 10.10.20177 ocoby (mikapsi-anecresionora) Gyso 3BiIbHEHO Bil KpUMiHATBHOT
BIJINOBIIAJIBHOCTI 32 BUMHEHHS] KPUMIHAJILHOTO MPABOIOPYILEHHS, NepeadadeHoro
4. 2 ct. 140 KK, y 3B’43Ky 3 IPUMHUPEHHAM BHHHOTO 3 MOTEPIINM, a KpUMIHAIIb-
HE MPOBAPKEHHS 3aKpHUTO. SIK OyJI0 KOHCTATOBAHO CY/IOM, 3-ITOMIX 1HIIIOTO, BUHHU I
MIPUMHUPHUBCS 3 JABOMA NOTEPIITUMHU (0ATHKOM Ta MaTip’t0 HEOBHOIITHBOTO, SIKOMY
BiH CIPUYMHHB CMEPTh 3 HEOOCPEKHOCTI B PE3yNbTaTi HEHAJIC)KHOTO BUKOHAHHS
cBoix npodeciiinnx 0060B’s13kiB). [IpoKypop Ha BKazaHe BUILE PillIEHHS 3BEPHYBCS 3
KacaliifHOI0 CKaproro, B sIKii 3a3HAYMB, 110 B [[bOMY KPUMIHAIBHOMY MPOBAKECHHI
3amo/iisiHa HEMOMpaBHa MIKO/A Y BUIVISIII CMEPTI MOTEPITIIOT0, a TOMY ii HEMOXKIIUBO
YCYHYTH, TaK caMO SIK HEMOXKJIMBO BiJIIIKOAYBAaTH 3aBJaHi 37I0YMHOM 30uTKH. Ha
JIYMKY TIpOKypopa, 3a 3micToMm cT. 46 KK BimmkomyBaHHs 3aBIaHUX 30UTKIB 200
YCYHEHHSI 3aIl0isIHOT IIKOM — 1€ Aii, SKi (aKTUYHO YCyBarOTh HEraTUBHI HACIIIKH
BUMHEHOTO 37104HHY. Takoxk BiH 3BEepHYB yBary yBara Ha Te, III0 CyAaMH 3aJIHIICHO
032 YBaro HACHIIKA BYMHEHOTO 3JI0YMHY — CMEPTh HEMIOBHOIITHROT 0COOH.

BianoBijHe NUTaHHSA TaKOXK HEOJHO3HAYHO BHPILIYETHCS y CYHOBIHM MPaKTHL.
Tak, Ha nymky 10.B. Bayinina, «y cripaBax 1mpo 3JI04HH HEBEJIUKOI TSKKOCTI, BHACII-
JIOK SIKOTO CTallacs CMEPTh MOTEPIIIOro (HaNpUKiIa, MPH YMUCHOMY BOUBCTBI MpH
MEePEBHIICHHI M) HeoOXiaHOT 000poHHU — cT. 118), moTepninumMu npakTuka BU3HAE
OMU3BKOTO POIMYa BOMUTOTO, 3 IKUM 1 MOKe OyTH JOCATHEHO NMpUMHUpeHHs». Bo-
Hovac O.0. [lynopoB BBakae, 1110 «IIPUMUPEHHS Ma€ BiIOYTHCS caMe 3 TIOTEePIIHM
(Ba)XJIUBUM € BOJICBUSIBIICHHS caMe I1ief 0coOH ), a He 3 IHIUMH 0c00aMHu, siKi OepyTh
y4acTh y KPUMIHAILHOMY MPOBaPKEHHD»’.

YxBanorw koJjerii cynaiB Jpyroi cynoBoi manaru KacaliifHOro KpuMiHaJIbHOTO
cyny BepxoBroro Cyny Ha mifcragi 4. 5 cr. 434-1 KIIK kpumiHaiibHe POBaKCHHS
(cripaBa Ne 439/397/17) 3a kacauiifHOIO CKapror NpoKypopa Ha yxBaity bpoziBcbko-
ro paitonHoro cyny JIpBiBchkoi obmacti Big 13.04.2017 Ta yxBany AmnensiiiiHOro
cyny JIbBiBchkoi obOmacti Bin 10.10.2017, nepenane na posmisa Benuxoi IManaru
Bepxosaoro Cyity, OCKiJIbKU clipaBa MiCTUTh BUKIIIOUHY IpaBoBy npobiemy'’. Bin-
MOBiJIHA MPOOJIEeMaTHKa Ma€ BHHATKOBE 3HAYCHHS JUIsl HEOOXITHOCTI 3a0e3eUeHHs
PO3BHUTKY MpaBa Ta GopMyBaHHS €JMHOI MPaBO3aCTOCOBHOI MPAKTHKH y cdepi 3a-
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CTOCYBaHHSI KPUMIiHAJILHO-TIPABOBOT HOPMH TIPO 3BUIbHEHHSI 0COOH Bijl KpUMiHAIIb-
HOT BiJJOBIZJIbHOCTI y 3B’5I3Ky 3 IPUMHUPEHHSIM BHHHOTO 3 MOTEPIIINM, rependa-
yeHoi y cT. 46 KK.

Ha Hamry nyMKy, MOHSITTS «IIOTEPIUTHIAY € MKAUCIUILTIHAPHUM, OCKUTBKH BH-
KOPUCTOBYETHCS SIK Y KPUMIHAJIBHOMY IIpaBi, TaK i B KpUMiHaiIbHOMY npoueci. Ox-
HaK Ha BIZIMIHY BiJl KpUMIHAJILHOTO MPOIECYATbHOTO PO3YMiHHSI, TOHSTTS «IOTEPIIi-
IIMiD» y KpUMIHAJIBHOMY IIpaBi HE Ma€ 3aKOHOABYO1 JeiHiLii, 0 MOPOKY€E 3HAYHI
TPYIHOILI HA MPAKTHUIII.

Bapro Bin3HauuTH, 1110 Y KPUMiHAIBHO-IIPABOBIH JOKTPUHI CKJIAJNACs CUTYaIlis,
3a SIKOT BYEHHS MPO IMOTEPIIIOro BiJl 3JI0YMHY HAJIEKHO HEe po3BUHYTO. He mocsr-
HYTO KOHCEHCYCY HAyKOBI[B LIOJIO TOTO, KOTO CIIiZi PO3YMITH I/l MOTEPIiJINM, IO
MOPOJKYE 3HAYHI TPY/AHOLII ITiJ] 4ac 3aCTOCYBAaHHS LI1JIOTO psAAY KpUMiHAJIBHO-TIpa-
BOBHUX HOPM, B SIKUX BUKOPHCTOBYETBCS TIOHSATTS «IIOTEPIITHI.

3arajioM HayKOBIIi CTBEpPPKYIOTh, 1110 ITOTEPIILIMM BiJ| 37I0YMHY BU3HAETHCS ¢i-
3W4Ha 0c00a, AKil 3JI0YMHOM 3aNoisSHO KoY (200 icHye 3arposa ii 3amomisHHs),
Ha MijICTaBl YOro BOHA HaOyBa€ MPaBO BUPIIIYBATH MUTAHHS PO KPUMiHAIBHO-TIPA-
BOBI HACITIIKW BYMHEHHSI 37I0YMHY B MEXKaX, BU3HAYCHUX KPUMiHAIBHUM 3aKOHOM''.
Ha gymxy A.A. My3uku ta €.B. Jlamyka, mOHITTS «KepTBa 3I0YHHYY € ITUPIIIM,
HDK KpUMIHQJIBHO-TIPABOBE TIOHSATTS «IOTEPHUINIA BiJ 310uuHy». [ToTepminuii Bin
3JI04MHY — LI€ 3aBXK/IM )KEePTBA 3JI04MHY (3 TOUKH 30py BIKTHMOJIOTiT), mpoTe He Oyab-
SIKY KEPTBY 3JI0YMHY MOXKHA HA3BAaTH IOTEPIIUIUM BiJ 3JI09MHY B KPUMIHAIEHOMY
npasi. Harpukian, 6iu3bKi poaudi BOUTOTO € )KepTBaMH BiATIOBIIHOTO 3JI04UHY, O~
HaK X HE MO)KHA HAa3MBaTH MOTEPIUIUMHU BiJl 3704UHY (Y KPUMiHAIBLHO-TIPABOBOMY
po3yminHi)'2.

Ha Hamy IyMmKy, TOHSTTS «IOTEPHUIHI» y KPUMIHAJIBHO-TIPABOBOMY 3HAUCH-
HI € IEPBUHHUM MIOJIO JIO OTO PO3YMIHHS B KPUMIHAJIBHOMY HPOLECi, OCKUIBKH B
KpPHMiHaJIBHOMY IIpaBi MOTEPH TN 3’ IBISETHCSA 00’ €KTUBHO, B PE3Y/IbTaTi BANHEHHS
MPOTH HBHOTO KPUMiHAIBHOTO MPaBOMOPYIICHHS. [/ MOSBY MOTEPIIIOTO K ydac-
HHUKa KPUMIHAJIBHOTO MPOBAKEHHS 0c00i HEOOXIIHO MMOJIaTH 3asBY MPO BUMHEHHS
o0 Hei KpUMIHAIBHOTO MPABONOPYIIEHHS, Ha/IaTH 3rOJy Ha BU3HAHHS IOTEPIIi-
JIM abo MOZATH 3asBY MPO 3aTyYCHHS IO MPOBAHKEHHS SIK MOTEPIILIOTO.

3rigHo 3 4. 1 ct. 55 KIIK noTepniauM y KpuMiHaIbHOMY NPOBAPKEHHI MOXE
Oyt (izndHa 0co0a, sKiii KpUMIHAJIBHUM MPABOIIOPYIICHHSM 3aBIaHO MOPAJILHOT,
¢iznuHOi a00 MaliHOBOI KO/, @ TAKOXK IOPUINYHA 0c00a, SKIH KpUMiHAJIBHUM ITpa-
BOIIOPYIICHHSIM 3aB/IaHO MaWHOBOT MIKOAX. Y 4. 2 Ii€] CTaTTi BU3HAYAETHCS MOMEHT
BUHHKHEHHSI B OCOOM CTaTyCy MOTEPIIIOrO SIK yYaCHHKa KPHUMIHAJIBHOTO IPOBa-
JOKEHHS: 1paBa i 000B’A3KK MOTEPILIOr0 BUHUKAIOTh B 0COOM 3 MOMEHTY TIO/IaHHS
3asBH PO BUMHEHHS IOAO HEl KPUMIHAIBHOTO MPaBONOPYLICHHS a00 3asBH IPO
3aUTydeHHs i 10 MPOBAKEHHS SK OTEpPHiioro'.

Bomnouac y 4. 6 ct. 55 KIIK niepedaueHo Tak 3BaHE npa6OHACHYNHUYMEBO Y KPU-
MIHAIbHOMY NPO6addceHHi. 3TITHO 3 TMOMOKEHHSIMH I1i€1 YaCTHHH, SKIIIO BHACIIIOK
KPHMiHAJIBHOTO MPAaBOINOPYIICHHS HacTaixa cMepTbh ocodu abo ocoba mnepedyBae y
CTaHi, IKMH YHEMOXKIUBITIOE TIOJAHHS HEIO BiAIOBIIHOT 3asBH, TIOJIOKEHHS YaCTUHH
nepuroi — TpeThoi 1i€l CTATTi MOMMPIOIOTHCS HA OJM3bKUX POAMYIB YU WICHIB CiM’1
Takoi ocoOu. [Torepminum BU3HAETHCS OfHA 0cola 3 Yuciia OJIU3BKUX POAMYIB YK
YJIeHIB CiM’T, sIka Mojiaia 3asiBy Mpo 3aIyueHHs 11 10 MPOBAKEHHS SIK MOTEPIILIOTO,
a 32 BIAMOBIIHUM KJIOMOTAHHSM — MOTEPIUIMMH MOXe OyTH BH3HAHO Kilbka 0ci6'.
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Taxum ynHoM, unHuui KIIK nependauae ropuouuny ¢hixyiro, BiMOBITHO 0 SKOT
MPABOHACTYMHHK ((haKTUYHO MPEICTABHUK MOTEPIIIIOr0) BU3HAETHCS BIACHE ITOTEp-
MMM, Xo4a HoMmy 0e3rnocepe/HbO IIKOA B PE3yJIbTaTi BUNHEHHS KPUMIHAIBHOTO
rpaBoropyiieHHs: He cupuuuHena. [Ipu npomy unnnuil KIIK 3akpiruioe nepexin
JI0 Takol 0cOOM HE TUIBKU MPAaB MOTEPIIIOTo, a i CaMOT0 MPOIECyaTbHOTO CTATyCy
MOTEPIIIOro.

ITpaBOHACTYTHUIITBO MTOTEPIIJIOr0 Y KPUMiHATEHOMY MPOBAJLKEHHI BiZIOME KpH-
MiHaJIFHOMY ITPOLIECYaJbHOMY 3aKOHOJABCTBY OaraThox AepiKaB, OfHAK B OKPEMHX 3
HUX LeH yJaCHUK KPUMIHALHOTO MPOBAIKEHHS TaK 1 HA3UBAETHCS — NIPABOHACTYII-
HHK ToTepmiyioro, a He notepniiauid, sk y KIIK. Okpim Toro, npouecyaibHi mpasa
MPaBOHACTYITHHKA MOTEPIIJIOrO MOPIBHIHO 3 TOTEPIIMM € «ypizanummuy». Harpu-
kian, 3rigHo 3 4. 1 ct. 80 KIIK BipMeHii nmpaBoHACTYyITHUKOM HOTEPIIJIOro BU3HA-
€THCS OJTVH 13 HOTO OJIM3BKUX PONYIB, IKMI BHCIOBUB Oa)KaHHS peaslizyBaTd B IIPO-
BaJUKEHHI Yy KpUMIHAJIBHIN CIpaBi IpaBa i BAKOHATH 000B’S3KH ITOTEPIIIIOr0, IKUN
nomep abo BTpaTHB MOMKJIMBICTH BUCIIOBJIFOBATH CBOO BOJIKO. Y 4. 4 1i€l cTarTi BKa-
3y€ThCsl, 10 MPABOHACTYITHUK Oepe ydyacTh y MPOBAKECHHI Y KPUMIHAIIBHIN CIipaBi
3aMiCTh IOTEPIIJIOrO Ta MA€ IpaBa i 000B’SI3KM OCTAHHBOI'O, KPiM IpaBa JIaBaTu I10-
Ka3aHHs Ta IHIIUX MpaB 1 000B’S3KIB, SIKI € HEBIJI'€MHUMH BiJl 0COOU MOTEPITLIOTO.
TIpaBoHACTYIMHHK MOTEPILIOr0 M030aBIeHNH TpaBa MPUMUPUTUCS 3 IT1103PIOBAHUM,
OOBHMHYBaYEHMM 1 Bi/li3BaTH MOJAHUI OTEPITLIAM TIPOTECT .

JI7is BIATIOBIZII HA 3allMTaHHS [P0 3HAYCHHSI MOHATTS «moTepinii» y ct. 46 KK
CITiJT BUKOPHCTOBYBATH He JIUIIIE TeKCTyalbHE, a i CHCTEMHE Ta TeJIeO0I0TiuHe TIIyMa-
YEeHHS KPUMIHAJIBHO-IIPaBOBOT HOPMH, BMilieHoi y cT. 46 KK Ykpainu.

Tak, meneonozciune maymayenns nepeadadac BCTAHOBICHHS METH, SIKOIO Kepy-
BaBCsI 3aKOHOABEIb Ml Yac MPUAHSTTS 1i€l KpUMiHAIBHO-TIPaBoBOT HOpMH. Tak,
3BUIBHEHHSI BiJl KPUMIHAIBHOT BiJIMOBITAILHOCTI Y 3B’ 3Ky 3 IPUMHPEHHSM BUHHOTO
3 HOTEPHUINM 0a3yeThCs Ha TaKUX IT1/ICTaBaX, K 'yMaHi3M Ta €eKOHOMisl KpUMiHAJIb-
Ho1 penpecii. [TosiBa HOpMU PO LieH BUA 3BUIBHEHHS CTaja MOMKIIMBOIO Yepe3 BKITIO-
yenns 1o HopM KK i KIIK nucno3uTuBHUX Hayall, «peCTUTYLIHHO» MpoLenypH,
sIKa TIOKJIMKaHA 3IJ1aJIUTH COLIAIbHUA KOH(IIIKT MK BAHHUM 1 TIOTEPIIJIMM IUISIXOM
3arna/DKyBaHHs IIKOAW, CIIPHYNHEHOT KPIMIHATBHIM IIPAaBONOPYIICHHAM. Bupinrye
BIJIMOBIIHUH COLiabHUN KOHQUIIKT BJIACHE NPUMHUPEHHS BUHHOIO 3 IOTEPILINM,
sSIKE 33 CBOTM 3HAYCHHSIM HAOIKAETHCS 10 KOHCEHCYCY SIK OCHOBHOTO CIIOCO0Y HiBe-
moBanHs KoHQuikTy. Came norepniiuii (To6To ocoba, AKii 3JI04MHOM CIPUYMHEHO
IIKOJTY ), MO’KE BUPA3UTH CBOIO BOJIIO PO MPOIIEHHSI BUHYBATOTO, HA ITiICTaBi YOr0
HPUHMAETHCS PIMLICHHS PO 3aKPUTTA KPHIMIHATEHOTO MTPOBAKEHHS Ta 3BIIbHCHHS
0CcOo0M BiJl KpUMIHATBHOI BiIIOBIATBHOCTI Ha miacTasi cT. 46 KK.

Ha nanry nymKy, OpEMHPEHHS BUHHOTO 3 MOTEPIIINM K IOpUANYHHN (akT y
KpPHUMIiHAJIBHOMY MPaBi XapaKTepU3yEThCS TAKMMH OCHOBHUMH PUCAMH: TOOPOBIIb-
HICTB, YCBIJIOMJICHICTB, TOMYCTHUMICTh. CaMe OCTaHHs O3HaKa O3Ha4ae, M0 y MpH-
MHPEHHI SIK aKTi TPOIICHHS MOBUHHI OpaTh y4acThb JIMIIE MPaBOMOYHI cy0’ekTH. Jlo
HHUX HE MOXXYTb HaJIS)KATH MPEJICTAaBHUKHU ITOTEPIIIIOTO, a TAKOXK MPAaBOHACTYTHUKH
MOTEPIIIJIOro y BUMIAJIKY, TiepeadaueHoMy 4. 6 ct. 55 KITK. Baxkaemo, 1110 y npumu-
PEHHI JInIIe MOTePIUINI MOXKe BUpaXKaTH CBOIO BOJIIO, @ HE iHIII 0coOu, sIKi € Horo
NpeICTaBHUKaMU a00 MPAaBOHACTYITHHKAMU.

OKpiM TOTO, 3BUIBHSIOUN 0CO0Y BiJl KPUMIHAJIBHOT BIAMOBIJAIILHOCTI Y 3B’ S3KY
3 IPUMHUPECHHSM BHHHOTO 3 TIOTEPIUIMM, YPaXOBYIOUH BUPKSHHS BOJI TOTEPITLTHM
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PO TPOIICHHS BHUHYBAaTOTrO, BiJOYBAETHCS CBOEPIHE IMOBEPHEHHS MOTEPILIOrO
y TOIepeHii cTaH, sIKMH iCHyBaB J0 BUMHEHHS CTOCOBHO HHOTO KPHUMiHAJIHHOTO
npaBoropyeHHs. Taka «0COOUCTa PECTUTYIis» 3AIHCHIOETHCS IUIIXOM BiJIIIKO-
JIyBaHH: 3aBJaHUX 30MTKIB a00 yCYHEHHs 3allOJisHOI IIKOJU IOTEPIiIoMy 3 OOKy
BHHYBATOTO.

Cucmemmne maymayenns KpUMiHAIBHO-TIPABOBHUX HOPM Iepeadavae BCTAHOBIICH-
HS 3MICTY TOTO YH IHIIIOTO HOHSTTS Y CUCTEMI 1HIIMX MOHATH, 1110 BUKOPUCTOBYIOTh-
csay KK, a Takox y B3aeM03B’ 513Ky 3 (GOpMYITFOBaHHSIM caMOl KpUMiHAJIbHO-TIPABOBOT
HOpMH. Tak, TyMaueHHsI TepMiHa «TOTEPIUTHID 00yMOBIECHO BXKUBAHHSIM TaKOTO 5K
nouATTA B iHmmx crartsax Koxekey. Hanpukian, crarri 66, 67, 116, 121 tomo. 3ria-
HO 3 3araJlbHOBH3HAHUM ITPABUJIOM TIYMaueHHS OHAKOBI TEPMIiHN «IIapaeIbHUX»
micup y Tekeri KK moBunHI Matu ofHe ii Te came 3HaueHHs1. [loreprinmii y nux crar-
TSAX BUKOPUCTOBYETHCS Y 3HaYCHHI 0CcOOH, sIKiii Oe3rnocepeqHbo Oylia CIpUYHHEHA
IIKOJ[a BANHEHUM KPUMIHAJIBLHUM MpPaBONOpYIIeHHAM. Takum unHOM, 1y cT. 46 KK
MOHSTTS «HOTEPIUINID TOBUHHO BUKOPUCTOBYBATHCS Y TAKOMY K 3HAUCHH.

OKpiM TOTO, 5IK OYyJI0 3a3HAYEHO BHIIIE, ITiICTABAMH 3BIIbHEHHS B/l KpUMiHAJIBHOT
BI/IIIOBIIaJIBHOCTI y 3B’ 3Ky 3 IPUMHUPEHHSAM BHHHOTO 3 ITOTEPIUINM € BJIACHE TaKe
MIPUMHPEHHS, & TAKOXK BiJIIIKOlyBaHHS 3aBIaHUX 30UTKIB a00 YCYHEHHs 3alO/IiSTHOT
mkoau. Ha Hamry gymKy, 1i BI miZicTaBu MiXk co00t0 1OB’si3aHi. Tak, OUEeBUIHUM €
ToM (pakT, 110 3aBaHi 30UTKH Ta YCYHEHHS 3aOisTHOT KON CTOCYIOTHCSI KOHKPET-
HOTO KPUMiHAJIBHOTO IPABOIOPYIICHHS, SIKUM CHPHYHHIETHCS [ITKOJa KOHKPETHOMY
noreprisioMmy. ToMy SIKIIO 30MTKH Ta MIKOAA CTOCYIOThCS KPUMIHAJIBHOTO MPABOIIO-
PYUICHHS, IKUM CIIPHYHHEHA LITKO/Ia TIEBHIM 0c001 MOTEPIiIoMY, TO i OTEPIUIIM y
posyminHi cT. 46 KK € BacHe oco0a, siKili Taki 30MTKH Ta KO CIIPUYMHEHI.

Tomy, Ha Hamry nyMKy, 3a cT. 46 KK morepminum ciiiJi BU3HaBaTu jauile ocooy,
SIKIH KpUMIHAIBHEM IIPABOIOPYIICHHSAM CIIPUYMHEHA IIKoga. BoaHowac ydacHHK
KPHMiHAJIBHOTO MPOBA/PKEHHS (KPUMIHAIBHOTO MPOIECY), Y TOMY YHCHI ONMM3bKUNA
ponud 0codu, sika 3aruHyJia BHACIIIOK 3JI0YMHY Ta sKa BU3HAHA MTOTEPIINM Y KpH-
MiHaJILHOMY NPOBaKeHHI Ha mifcrasi 4. 6 ct. 55 KIIK, He Moxe Bu3HaBaTHCs I10-
Teprinum y ceci ct. 46 KK.

[lono TIymMaueHHs HOHATH «BIALIKOAYBAHHS 3aBJAHUX 30UTKIB» Ta «yCYHECHHS
3anonisHOl mKoAW», o BXUTI y cT. 46 KK, sK BKa3zyBasloCcs BHIIE, € €JIEMEHTOM
MO3UTUBHOI TOCTKPUMIiHAJILHOT MOBEAIHKKA 0COOH Ta € BUSIBOM KPUMIHAIBHO-TIPABO-
Boi pectutyuii. Pecturynist (Jlar. «restitutio») o3Hadae «BiJHOBIEHHS I0YAaTKOBOTO
CTaHOBHII[@Y, «TIOBEPHEHHS BTPAYCHOTO0», «BI/IIIKOyBaHHS 30UTKIB, mKom»'®. [leii
TEpMiH HAMOIUIBII BKUBAHUI Y IIMBUILHOMY IPaBi 1 03HA4Ya€ MOBEPHEHHS CTOPIH y
[I0YaTKOBE CTAHOBUIIIE Yepe3 BU3HAHHS NIPABOYMHY HeidcHUM. 3rigHo 3 4. 1 cT. 216
[uBinpHOTO KOZIEKCY YKpaiHU y pa3i HeMiHCHOCTI NpaBOYMHY KOXHA 13 CTOPIH 30-
0OB’s3aHa MOBEPHYTH JIPYTiii CTOPOHI y HAaTYpi Bce, 110 BOHA OJepiKajia Ha BUKOHAH-
HSI [IOTO IIPABOYHMHY, a SIKIIO HEMA€E TaKOl MOKIIMBOCT1, HAIIPHUKJIIA, KOJIH OZiep)KaHe
MoJIATae y KOPUCTYBaHHI MaifHOM, BUKOHaHIH po0OTi, HaJjaHiil OCIy3i, TO BiJIIIKO-
JIyBaTH BapTiCTh TOTO, L0 OJIEPKAHO, 3a I[IHAMHU, SIKi ICHYIOTh HAa MOMEHT BiJIIIKOAY-
BaHHs. OYEBU/IHO, III0 CaMe Y TAKOMY 3HAUCHHI TEPMIH «PECTUTYIIis» M€ PO3yMITH-
¢l 1y KpUMIHAJIBHO-TIPABOBIH TOKTpHHI. TOOTO BiIIIKOMYBAHHS 3aBIaHUX 30UTKIB
Ta YCyHEHHSI 3aIO/IisHOI KO Ma€ MOBEPHYTH Y MOTIEPEIHIN cTaH moTepmiaoro’’.

Momo BiAmIKOMYBaHHS 30UTKIB y 3JI0YHMHAX, BHACIIZOK SKHX HACTalla CMEPTh
MOTEPITIIOro, TO, HA HAIly JyMKY, CTABUTH TaKe 3allUTaHHS € HIOHaiMEeHIe aMo-
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paibHUM. ADKe HOr0 TOCTaHOBKA 3yMOBIIOE W HACTYIHE PUTOPUYHE 3allUTaHHS:
«CKIiJIbKU KOIITYE SKUTTS JIOAUHU?». SIKIIO CTBEPIDKYBATH, 1110 IPUMHUPHUTHCS MOXKE
{ MPaBOHACTYIHUK MOTepIiyioro Ha mijacTasi 4. 6 c¢t. 55 KIIK, To BiamoBiap Ha BKa-
3aHe 3anuTaHHs Oy/e Takow: «KUTTS JTIOMHU KOIITY€E PIBHO CTUIBKH, CKUTBKH BH-
3HAYUTh TAKUH MPEACTABHUK MOTEPIILIOro». Y MpaBO3acTOCYBaHHI TPAILLIFOTHCS
BHUIIA]IKH, KOJIU 0c00a 3BUTBHSETHCS BiJl KDUMIHAIBHOI BIIMOBIIAIBHOCTI Ha T11/ICTa-
Bi c1. 46 KIIK y 3B’s3Ky 3 BIAIIKOAYBAaHHSM TaKHUX 30UTKIB OJM3BKHM pOAMYAM,
SIK MarepiaibHi BUTpATH (HAPUKIIAJ, HA [TOXOBAaHHs) Ta MOpajbHa 1mkoaa. OaHak
BIJIMOBIIHI 30MTKH y JKOJHOMY pa3i HE MarOTh BIJIHOLICHHS 10 KPUMIHAJIBHOTO I1pa-
BOIOPYILICHHS Ta JI0 MOTEPIILIOro, SIKOMY TaKUM MPABOMOPYIICHHSIM OYII0 CIIPHYK-
HEHO IIKOTY.

Ha Hamry ayMmKy, 3aKpUTTS KPUMiHAJIBHOTO TPOBA/KCHHS Y 3B’3KYy 3 MPUMHU-
PEHHSM BUHHOTO 3 TIOTEPIIIMM Y BHIIQAKY CMEPTI OCTAHHBOTO CYNIEPEUNTh TyXy 3a-
KOHY, HOpMaM MopaJti Ta eTuki. OKpiM TOTO, MiATPUMAaHHS IPOTHICKHOTO MiAX0Ly
(hakTHYHO O3HAYAE, 1110 0 OJU3BKUX POANYIB MOTEPIIIIOrO, KU TOMep Ta sKi Oyin
BU3HAHI TIOTEPITIIMMH y KPUMIHAJILHOMY ITPOBADKEHHI Ha TijacTaBi 4. 6 cT. 55 KIIK,
Mepexo/ATh He JIMIIE MpaBa MOTepPIIIoro, a i foro BoMs, 10 € IoHaiiMeHIIe ab-
cypaHuM. SIKI0 pakTHYHOTO MOTEPIIIOro HeMae, BiH IIOMEP, TO KOHA iHIIa 0coda
HE MOXK€ BUPA3HUTH HOr0 BOJIO MPHU BUPILICHHI KPUMIHAIBHUX MPOIECYaTbHUAX M-
TaHb, Y TOMY YMCJIi HE MOX€E IPUMUPHUTUCS 3 TOTepIiIMM y ceHci cT. 46 KK Ykpainu.

BignosingHe ooOMmexeHHs 3actocyBaHHs cT. 46 KK ax HiIKHUM YMHOM HE 3BYXKY€
1paBa IpaBOHACTYITHHUKA ITIOTEPIILIOTO0, IKUI Ha MiACTaBi OpUMYHOT QiKIiil hakTHy-
HO BH3HAETHCS MTOTEPITUIAM Y KpUMIHAIBHOMY TPOBA/KCHHI. AJKe Takui «PIKTHB-
HU MOTePNIH» y MeXKaX BiTHOBHOIO MPaBOCYUISI MOXKE OyTH YYACHHUKOM YTOH
PO IPUMHUPEHHS MIX TOTEPITIIMM Ta MiJo3proBaHuM (4. 4 ct. 56, . 1 4. 3 cT. 314,
4.3 ct. 394, 4. 2 ct. 407, 4. 3 ct. 424, crarTi 468, 469, 471, 473-476 KIIK), sixuii €
KPUMiHaJIbHUM IIPOLECYAbHUM IHCTUTYTOM Ta BiIMEKOBY€EThHCS Bijl 3BUIBHEHHS BiJI
KPUMIiHAJILHOT BIAMTOBIAILHOCTI Y 3B 3Ky 3 IPUMHUPEHHSIM BUHHOTO 3 MOTEPIILIAM
BUCHUMHU-KpUMiHaTicTaMu ',

TakuM 4MHOM, BBaXaeMo, 110 morepniiuM y cT. 46 KK mouinsHO BU3HABaTH
HE yJacHUKA KPUMIHAJbHOTO NPOBADKEHHS, a 0e3M0CEepPEaHIO KEPTBY 3IOUNHHOTO
rnocsiraHHsi, TO0TO 0co0y, sIKiii BANHEHHSAM KPUMiHAJIBHOTO NPaBONOPYLIEHHS OylI0
CIPUYUHEHO BIAMOBIMHY HIKOMy. TOMYy MOTEPHUIMM HE MOXXKHA BHU3HABATH OJNH3b-
KHUX POJIMYiIB MOTEPIIJIOro, KU rmoMep Ta sKi OyJM BU3HAHI ITOTEPIUINMH y KpH-
MiHaJBLHOMY MPOBaJKeHHI Ha mijacTaBi 4. 6 c¢T. 55 KIIK. Okpim Toro, 3 omsiay Ha
nosioxkeHHs cT. 46 KK HeMoxiHBe i BiJIIIKOTyBaHHSI 3aBIaHUX 30MTKIB Ta YCYHCHHS
3aMo/isIHOT KON Y Pa3i BAMHEHHsI 37I0YMHY, BHACIIZIOK SIKOTO HAcTala CMEePTh T0-
TEPIIIOro. AJIXKe 11 CyNepeunTh PECTUTYLIHHINA CKIIaJI0Bii TTO3UTUBHOT TIOCTKPUMI-
HaJIHOT IOBEIIHKH 0coOu, nependayenoi y ct. 46 KK.

1. 36im mpo KimbKicTh OCI0 3acy/KEHHX, BHIPABIAHUX, CIIPABU MO0 SKHUX 3aKPHUTO,
HEOCY/IHUX, JI0 SKUX 3aCTOCOBAHO IPHMYCOBI 3aXOAM MEIUYHOIO XapaKTepy Ta BHIHU KpH-
MiHanbHOTO nokapanus 3a 2017 p. (popma Ne 6) URL : https://court.gov.ua/inshe/sudova_
statystyka/rik 2017 (mara 3Bepuenns 30.12.2018). 2. Cemepax O.C., Cemepax 1.0O. Bigno-
BHE IIPaBOCYAs B YKpaiHi B KOHTEKCTi HOBOro KpHMiHaIBHOrO NpOLECYalbHOIO KOAEKCY
VYxpainu. Haykoeuil sicnuk Yoceopoocvkoeo nayionanshozo ynieepcumemy. Cepis «IIpasoy.
Bun. 28. T. 3. 2014. C. 111. 3. Van Ness D., Strong K. Restoring Justice. Second Edition. 5th
Edition. Cincinnati: Anderson Publishing co., 2014. P. 27. 4. Tam camo. C. 150-151. 5. bay-
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zin FO. B. 3BUTBHEHHS Bifl KpUMIHAIBHOI BifNoOBiganpHOCTI: MoHOTpadis. Kuis : Arika, 2004.
C. 137-138. 6. Vxsana Bpogiscbkoro paitonHoro cyay JIbBiBcbkoi obnacti Bix 13.04.2017 y
cripaBi Ne 439/397/17. URL. : http://www.reyestr.court.gov.ua/Review/66049556 (nara 3Bep-
nenns 30.12.2018). 7. Vxeana Anensiuiiinoro cyny JIbBiBcbkoi odmnacri Bix 10.10.2017 y cripa-
Bi Ne 439/397/17. URL. : http://www.reyestr.court.gov.ua/Review/69907170 (nara 3BepHeHHs
30.12.2018). 8. bayzin 1O. B. Hut. npaus. C. 139-140. 9. [yoopos O. O. I1po npobiemu Kpu-
MiHaJIBHO-TIPABOBOTO MTPUMHPEHHSL. FOpuouunuil enexmponHul Haykoguii scypuan. 2013. Ne 1.
C. 73-77 URL. : http://lsej.org.ua/l1_2013/ukr/Dudorov.pdf (gara 3Bepuenns 30.12.2018).
10. Yxeana xonerii cynais dpyroi cynosoi nanaru KacauiiiHoro kpumiHaibHOro cymy Bep-
xoBHOoro Cyay Bin 24.10.2018 y cnpasi Ne 439/397/17 URL : http://www.reyestr.court.gov.
ua/Review/77910899. 11. [Ipucaxcuiok T. I. IHCTUTYT NOTEPILIOr0 y KpUMiHAIBHOMY ITpaBi
Vkpainu: aBroped. auc. ... kaua. opun. Hayk : 12.00.08. Kuis, 2006. C. 17. 12. Mysuka A. A.,
Jlawyx €. B. Ilpeqmer 37104MHY: TEOPETHUHI OCHOBHU Mi3HaHHS : MOHOrpadis. Kuis : Tumo-
rp. A.B. IMamuBoau, 2011. C. 68. 13. Kpuminansnuii nponecyanbHuid kofaekce Ykpainu: 3a-
koH Ykpainu Bix 13.04.2014 Ne 4651-VI. URL :https://zakon.rada.gov.ua/laws/show/4651-17
(mara 3Beprenns 30.12.2018). 14. Kpuminanvruu nporecyanbHUi KoJekec YKpaiHu: 3akoH
Vipaiau Bix 13.04.2014 Ne 4651-VI. URL :https://zakon.rada.gov.ua/laws/show/4651-17
(nara 3BepHenHs 30.12.2018). 15. Veonosnwii xonexc Apmenun URL : http://base.spinform.
ru/show_doc.fwx?rgn=7460 (nara 3Beprerns 30.12.2018). 16. Kapaban B.I. Anriiiicbko-y-
KpaiHChKUI ropuanyHuiil ciioBHUK. Binnuis : Hosa Kuura, 2004. C. 877-878. 17. Lusinvruii
kofekc Ykpaiuu: 3akoH Ykpainu Big 16.01.2003 Ne 435-IV. URL : https://zakon.rada.gov.ua/
laws/show/435-15. 18. Yymax K. 3BiIbHEHHS BiJl KpUMiHAJIBHOI BiNOBIIAIBHOCTI Y 3B’S3KY 13
HPUMUPEHHSM BUHHOTO 3 IIOTEPHianUM VS yrofa npo NpUMHpPEHH: IPoOIeMHI PO3MEKyBAHHS.
Hayxoeuil waconuc Hayionanwroi akademii npokypamypu Vipainu. 2016. Ne 2. C. 135-141
URL : http://www.chasopysnapu.gp.gov.ua/ua/pdf/10-2016/02/chumak.pdf (nara 3BepHeHHs:
30.12.2018).
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Zahynei Zoia. Victim in article 46 of the Criminal code of Ukraine: some problems
of interpretation

The article analyzes the concept of «victimy», «compensation of damages» and «elimination
of harm causedy in the context of the provisions of Art. 46 of the Criminal Code of Ukraine.
1t is concluded that the victim in this article is advisable to recognize not a participant in
criminal proceedings, but a direct victim of a criminal offense, that is, a person who is the
victim of a criminal offense. Therefore, the victim can not recognize the close relatives of
the victim who died and who was acknowledged as a victim in a criminal proceeding on the
basis of Part 6 of Art. 55 of the Criminal Procedure Code of Ukraine. In addition, given the
provisions of Art. 46 of the Criminal Code of Ukraine, it is impossible to indemnify damages
and to eliminate the damage caused in case of committing a crime which resulted in the death
of the victim. After all, this contradicts the restitution of the positive post-criminal behavior of
the person provided for in art. 46 of the Criminal Code of Ukraine.

The closure of criminal proceedings in connection with the reconciliation of the guilty
party with the victim in case of death of the latter contradicts the spirit of the law, norms of
morality and ethics. In addition, the maintenance of the opposite approach actually means
that close relatives of the victim who died and who were found to have suffered in a criminal
proceeding on the basis of Part 6 of Art. 55 CPC, passes not only the rights of the victim, but
also his will, which is at least absurd. If there is no actual victim, he / she has died, then no
other person can express his will in resolving the criminal procedural issues, including not
being able to reconcile with the victims in the sense of Art. 46 of the Criminal Code of Ukraine.

Appropriate restriction on the use of Art. 46 The Criminal Code does not in any way
restrict the rights of the victim's successor, who, on the basis of legal fiction, is actually
recognized as a victim in a criminal proceeding. After all, such a “fictitious victim” within the
framework of restorative justice may be party to an agreement on reconciliation between the
victim and the suspect (Part 4 of Article 56, Clause 1, Part 3, Article 314, Part 3, Article 394,
Part 2 of Art. 407, part 3, article 424, articles 468, 469, 471, 473-476 of the CCP), which is a
criminal procedural institution and is separated from the release from criminal responsibility
in connection with the reconciliation of the perpetrator and the victim.

Key words: victim, reconciliation, release from criminal liability, restitution, compensation
of damages, elimination of harm caused.
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