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For further investigation of the place of law enforcement acts in the system of legislation,
we will understand under the legislation a system of coordinated, subordinate normative acts
aimed at ensuring public order and the formation of an effective model of the rule of law. It
normative act is a systemic and multifaceted legal category, which includes the whole set of
acts that are normative and individual.

Variety of representations of scientists in relation to the essence of law enforcement acts is
determined by the diversity of law as a means of regulatory influence, polyvariant significance
of law enforcement, the plurality of ideas about the properties of this legal document, the
relevance of the law of law enforcement from:

a) the way of external manifestation of the rules of conduct;

b) the result of consideration of a particular case;

¢) the targeting of the regulation of specific cases;

d) the ratio of the state of certain life circumstances and their compliance with legal norms;

e) a clause for clearly defined entities,

f) the definition (establishment) of specific rights and responsibilities certain subjects;

g) state-power orders.

Proceeding from the foregoing, it is possible to determine the place of law enforcement
acts in the system of legislation:

e this is a kind of individual normative acts and components of legislation in its broad
sense as a set of normative acts;

e this is the legal form of the implementation of the rules of material and procedural law;

e this is a document of authority to the body, which is accepted if it possesses state power
authority;

e this is the result of the creative intellectual activity of the subjects;

* aimed at regulating behavior in specific situations;

* has a documentary character, a normative basis and is generally mandatory;

* generates legal consequences;

« establish specific rights and obligations of participants in public relations;

* is a means of specifying abstract norms and their implementation into practice;

e have a branched species structure;

* is a means of determining the effectiveness of legislation.
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TEOPETUKO-NMPABOBA XAPAKTEPUCTUKA
NPEUEOQEHTHOI HOPMU NMPABA
Y emammi 3anpononosano meopemuxo-npasosuii ananiz npeyeoenmHoi Hopmu npasa.

Haoano susnauenns, okpecieno icmomui o3naku ybo2o sasuwa. Onucano cneyughixy oucnosu-
yii' ma zinomesu npeyeoeHmHoi Hopmu.
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Manviues b. B. TeopeTnko-npaBoBasi XapaKTePHCTHKA NPeLeJeHTHOH HOPMBI IPaBa

B cmamve npeonosicen meopemuko-npasosoii aHanu3 npeyeoeHmnoll Hopmvl npasd. /larno
onpeoenenie, ouepuenbl CyuecmeeHnble NPU3HAKY YKa3anno2o senenus. Onucana cneyuguxa
oucno3uyuy u 2unome3vl npeyeoeHmHoll Hopmbl.
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Malyshev B. V. Theoretical and legal aspects of the precedent-setting legal norm

Present article suggests theoretically oriented legal analysis of the legal norm which in-
herently is of precedent-setting nature. The discussion starts with the variety of definitions
on the precedent-setting legal norm, suggested in the cotemporary legal literature. Then, the
author contextualizes the essential features of this phenomenon. Finally, the specifics of the
disposition and hypotheses of this type of legal norm are described.

Key words: ratio decidendi, judicial precedent, legal system.

P0o3BHUTOK BITYM3HSHOI MPaBOBOI CHCTEMH Hapasi BiIOyBa€ThCs IIiJi BIUIMBOM
mio0anizanifHUX TPOLECIB, Y 3B SI3Ky 3 UMM IHTEHCH(IKYBaIUCh PO3POOKHU 11010
IMIJIEMEHTAIlii 0 HAI[IOHAJFHOTO MPaBa TUX YM IHIIMX OPUAMYHUX KOHCTPYKIIIN
Ta MOJIeJIeH, sIKi HaJeXaTh 10 HaHKpaluX MPaBOBUX HaJA0aHb MPOBITHHUX 3aXiJHUX
kpaiH. [Ipu 11bOMy aBTOpH TaKUX PO3POOOK, TaK caMo sIK 1 axiBiii, siki Oe3nocepe-
HBO 3a0€3MeUyHOTh IMIUIEMEHTAIIHHI TPOLIECH, YaCTO HE BPAXOBYIOTh TOTO, 110 Oe3
BiZMOBITHUX Mo ikaLiil i KOHCTPYKLII He MOXYTh €(EeKTUBHO (YHKIIOHYBaTH
B IHIIMX YMOBAax, HUXK Ti, ¢ BOHM BHHUKJIH. TOMy HaBiTh BIaJic 1X MEPEHECCHHS
Ha HOBUH IPDYHT MOX€ HE JaTH OUYiKyBaHHUX pe3ynbrariB. OcoOIHMBO 1ie CTOCYEThCS
3aM03MYCHb 3 MPaBa KpaiH aHII0-aMEePHKAHCHKOT MPAaBOBOT CiM’1, 3BaXKarOyM Ha CIie-
iy QyHKIIOHYBaHHS MPeLeICHTHOI (POPMHU TIpaBa.

3Ba)karouM Ha IIe, METOIO Ii€l cTarTi € GOPMYITIOBAHHS XapaKTEPUCTHUK Ipele-
JICHTHOT HOPMHU TIpaBa SIK SIBUIIA, [II0 MA€E iCTOTHI BIAMIHHOCTI MOPIBHSHO i3 HOpMa-
MH TIpaBa, sSIKi MiCTATBCS Y HOPMaTHBHO-TIPABOBHX aKTaX.

Jlesiki aHTITIACHKI JTOCTITHUKK' BKa3ylOTh Ha MOMUJIKOBICTH PO3IISAY Ipere-
JICHTHOTO TIpaBa cepii pillleHb, 3 aHaI3y SKAX MOKHA POOUTH BUCHOBKH, 110 «X BH-
rpae crpaBy, a Y Iporpaey, apke HACIpaB/i BOHO SBJISIE COOO0 CYKYIHICTh PillieHb,
APTYMEHTOBAHUX NPHHIMIAMH, 10 PO3POOIISIOTECS CylaMy IPOTATOM CTONIThH Ta
3aKPIILTIOIOTHCS YUCICHHUMH MPEleICHTaMu. Y JIiTepaTypi HaBOJAThCS ciioBa MeH-
coinga, skuit y XVIII cr. 3a3Ha4aB, 1110 3arajibHe MPaBo CKIIAJAETHCS HE 3 OKPEMHX
CYIOBHX CIIPaB, a 3 3aTaIbHUX IIPUHIHUIIIB, SIKI LTIOCTPYIOTHCS Ta MOSICHIOIOTHCS LIUMHU
cripaBamu’. 3 OISy HA TEMY L€l CTATTi BAXIHUBHUM € T€, [0 TOHSTTS «IOPHIHYHA
HopMmay (legalrule) i «ropummunnii npuHum» (legalprinciple) anro-amMmeprKaHChKI
JIOCTITHUKH, SIK IPaBUJIO, HE PO3IIISIAIOTH SIK TaKi, [0 MAlOTh CYTTEBI BIIMIHHOCTI.

VY BITYM3HSHIN Ta MOCTPANSHCHKIM FOPUIMYHIN JIITEpaTrypi MPaKTHYHO HEMAe
KOMIIJIEKCHHX POOIT CTOCOBHO MPELEACHTHOI HOpMH mpasa: juiie 1. bormanoBcbka’®,
a sromom O. CkakyH* 3po0uIIE HEBEJHUKI 38 00CIroM CripoOu 3’sCyBaTu JEsKi 0CO-
OIMBOCTI i NpeIeICHTHOT HOPMH y TIPOCTOPI Ta Yaci.

IpeneneHTHa HOPMA MPaBa € BUXiIHOIO JIAHKOIO MPELEICHTHOI (POPMH PEryIo-
BaHHs CyCIIbHUX BiiHOCKH. Cy0BHI PELIEICHT 1 PEI[eICHTHA HOPMa ITPpaBa CITiB-
BIJTHOCSITBCS sIK (popMa Ta 3MICT 3a aHAJIOTI€10, SIK HOpMa IIPpaBa € 3MiCTOM HOPMAaTHB-
HO-TIpaBOBOTO akTa. [Ipore XMOHMUM € TBeppKEHHS Ipo Te, 1o ratio decidendi — ue
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i € CyIOBHH NIPeLeNeHT, OCKUIbKH, He3BaKaloun Ha Te, W0 MPELeIeHTHAa HOpMa €
3MICTOM CYJOBOIO IIPELEIEHTY, BOHA Horo He MmifAMIHSE.

Sk 3a3Ha4ae aBTOpUTETHHUN MpaBo3HaBelpb A. Kipandi, pimeHHs cyay mae pos-
[ISIATUCS B TPHOX acrekrax. [To-mepiie, BOHO BUCTYIIAE SIK JOKYMEHT, 10 BUPILIy€e
Ccrip Mk cTOpoHaMu crpaBu. [1o-apyre, BOHO SIBJIsi€ COOOI0 Pe3yNbTaT JI0CIiKEH-
HS cynoM oOcTaBuH cripaBu. [lo-TpeTe, BOHO MICTHUTB OOTPYHTYBAaHHS TOTO Y iH-
IIOTO TIPABOIMOJIOKEHHS, IO € IOPUANYHOI0 OCHOBOIO TaKoro pimeHHs. [Ipu upomy
3a3HaueHe OOTPYHTYBAHHS €: a) KOPUCHHUM JUIS CY/IB, SIKi € BUIIUMH 33 1€papXi€ro;
6) 000B’SI3KOBUM /I PIBHUX 3a I€papXi€lo Cy/iB B iHTepecax 3a0e3ne4eHHs €1HOCTI
Ta OJJHOMAHITHOCTI y BiJIIpaBiIC€HHI IIPABOCYA/IS; B) 000B’A3KOBUM JIJISI HUKUYHX CY-
IIB 3 IPUYMHH HOTO fopuandHoro cratycy’. Omke, A. Kipandi miarBepmkye Harry
JIYMKY ILOJI0 HEOOXiJHOCTI PO3IIISITY MUTAHHS PO BU3HAYCHHS CY/IOBOTO MPELEACH-
Ty Kpi3b IPU3MY HOPMH TIpaBa, Ky BiH MICTUTb.

Cporo wacy A. laiici nucas, 110 HaHCYTTEBIILIOIO IEPEBAro0 MPELEeJIEHTHOIO
npaBa € HeBiJ’eMHUI 3B’130K HOro MpUMuUciB 3 3acobaMu cBO€i peanizarii®. OyHK-
LIOHYBaHHS AHIIIIHCHKOTO CYJOBOTO TIPEIEACHTY 3a0e3MeuyeThCs IOKTPUHOIO
MPEIIE/ICHTY, SIKa CKJIJAEThCs 3 TIPABUII Ta MPHUHIIMIIB 3aCTOCYBAHHS MPELCACHTY,
chopMyIbOBaHMX Y Tpolieci 0araroBiKOBOT MpPaKTHKH cyAiB. OCHOBOI JOKTPHHU
IpeuesieHTy (Ta i ychoro IpeLeeHTHOrO MpaBa B3araii) € IpuHIuN staredecisis
(BUpILIMTH TaK, SK OyJIO BHUpILIEHO paHille), sIKMi MOBHICTIO copMyBaBCs JHUIIE
y XIX cr. VY 3aranpHuX pucax Led MpUHINI MOKHA BU3HAYUTH TaK: KOKHHUH CyI
3000B’sI3aHUI CITiTyBaTH MPELEISHTY BHUILOTO CY/Y, IPU [[bOMY BHII CYJH B Iepe-
Ba)kHi# OUIBIIOCTI BUIA/KIB 3B’ s13aHI CBOIMH MOTIEPEIHIMU TPEICACHTAMH.

Aune cuina npuHUmMITy stare decisis HOIIMPIOETHCS HE Ha BCE PillIeHHs, 000B’ 13-
KOBUM € TUIBKU Horo npaBoBuil npuHiun (ratio decidendi). P. Kpocc nume, mo
ratio decidendi npeniesieHTy — 1€ Oy/ib-siKa HOpMa TpaBa, sSKa MPsIMO abo MOOIYHO
TIYMAuUThCS CYAJICIO SIK HEOOXIAHUI KPOK B JOCATHEHHI PillICHHS, BKJIIOYAIOUH X1
HOTO MipKyBaHb 91 000B’SI3KOBY YaCTHHY HOTO BKa3iBku mpucsHkauM’. st J1. Can-
MoH1a ratio decidendi — 1e 3arasbHOOOOB’SI3KOBHII NIPABOBHI MPUHIIMUI CYIOBOTO
pimenns®. V. Jkenaapr Beaxkae ratio decidendi npuHuIumom, Ha KoMy 0a3yeThes
cynoBe pimenss’. Takok € aHTTIHCHKI TOCITITHUKH, SIKi po3mIsaatoTh ratio decidendi
SIK @pTYMEHT, 110 BUKOPHUCTOBYETHCS CYIISIMU JJIsI OOIPYHTYBaHHSI CBOTO PillICHHSI,
0e3 sikoro BoHO Moo 6 OyTH 30BCiM iHIIUM. BogHO yac HEOOOB’sI3KOBa YacTHHA
pieHHst Mae Ha3By obiter dictum (TIOIMyTHO cKazaHe).

Konu kaxyTh, 1110 cyj 3000B’s13aHUI CJTiTyBaTH MpEIEIeHTY abo 110 BiH € 3B’s-
3anuM (bind) pileHHsSM, MalOTh Ha yBa3i 000B 30K CY/I/i 3aCTOCYBAaTH KOHKPETHE
ratio decidendi 1o ¢axTiB cripaBH, siKa po3NIALAETHCS, 32 YMOBH BiJICYTHOCTI IOpH-
JIUYHO JIOTTYHOT BIIMIHHOCTI MK JaHUMHU (DakTamu Ta (akTaMu, 10 SKHX 3aCTOCO-
ByBasock ratiodecidendi B monepensiii cripagi'®. CTymiHb TOTOKHOCTI CIIpaB BU3HA-
Ya€eThCsl BUXOMSYM 3 TIOPIBHSAHHS iX CYTTEBUX OOCTaBMH Ta (akTiB. SIKIIO MEBHUN
Crip He Mae KOJAHOT MPUHHATHOT aHAJIOT1T, CY/I JIi€ Ha CBii po3Cy/, TOOTO (haKTHUHO
crae cy0’€KTOM MPAaBOTBOPUOCTi. 32 YMOBH BiICyTHOCTI NMPUHHATHOTO NPELEACHTY
a00 HOpPMH 3aKOHY JUIsl BUPIIICHHS KOHKPETHOI CIIPHOT CHUTYyaIll aHIIHChKI Cyui
CBOIM DIlIEHHSM CTBOPIOIOTH HOBY HOPMY TIpaBa JUIsl TAKOT CHTYAIIii.

Ortxe, ratio decidendi siBisie coOOr0 TpeleICHTHY HOpPMY TIpaBa. Taka HOpMa
IpaBa € MOOIYHUM PE3yNIBTaTOM CYIOBOTO PO3IILLY KOHKPETHOTO CIIOPY, OHAK IIe
camo 1o co0i He 1mo30asisie ii HOPMATUBHOCTI, OPMaIILHOI BU3HAYEHOCTI Ta He-
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nepcoHidikoBaHocTi. Xo4a MpeleIeHTHA HOpMa IpaBa i Mo)ke OyTH BCTAHOBJICHA
OJIHMM TIPELEICHTOM, YaCTO MOJAJIBIINM BHKOPUCTAHHSIM I[bOTO MPEIEICHTY Bil0y-
Ba€eThCs 11 yTouHeHHs. ToMy J171st pOpMyBaHHS ITOBHOTO 3MICTY MPEIEACHTHOT HOPMHU
HEOOXiZIHO JeKiIbKa MPELEEHTIB, I¢ BOHA AeTalli3yeThCs 040 HOBUX KOMOiHaIiH
oOcrtaBuH criopy. [linrBeppKyroun mo 1yMky, J{. CanMon[ po3pi3Hsie 1Ba BUIH ratio
decidendi: a) siki MICTATH 3aralibHi TPUHIKNM; O) SIKI MICTSTh YTOYHEHHS JESKUX
ACTICKTIB 3araJibHUX MPHUHIUITIB!!.

[pereneHTHE MPaBO MOXKE ICHYBAaTH TUIBKH 32 HASIBHOCTI CUCTEMH 3aIMCIB TEK-
criB camux mpeneneHTiB'?. OTe, IPELEIEHTHOTO XapakTepy HaOyBaroTh JIMILE Ti
pillleHHs BUIIMX CyAiB AHIII, sIKi omyOsikoBaHi y cygoBUX 3BiTaX. [lo 3BiTiB IO-
TPAIUISIOTH JIMIIIE Ti CIPaBH, sIKi MPUBHOCATH IO MpaBa AifCHO IMoch HOBe' . Tak
MIPOSIBIISIETHCSI CBOEPIAHICTD B3a€EMO3B’A3KIB MK ITPELIEIEHTHOIO HOPMOIO Ta 3BITOM:
3BIT Haja€ il FOPUINYHOI CHIIH, ajie He HaJae ii JAUCIIO3UIIii MOBHOI TEKCTYaIbHOT
BU3HAYCHOCTI (HE3BaYKAIOYM HA Te, 1110 3a JIOTIOMOT'0I0 MOBHHUX 3ac001B BOHA Ha0yBae
MatepianizoBanoi Gpopmu).

Btim, pOTOKOJI CYIOBOTO PIllICHHSI HE € TOTOKHUM HOPMI TIpaBa, 10 B HbOMY
MICTHTBCS, aJIKe, SIK MU 3a3Hadain, 000B’A3KOBOTO XapakTepy HaOyBa€e TUIbKHU Tpa-
BoBuH mpuHImI (ratio decidendi) BupilleHHs CIIOpY, SIKKl Y PIllIEHHI TEKCTyalIbHO
Maibke HIKOIH He BUAULIEThCS. TOMY € MOMIJIKOBUM BBXKaTH MPEIEACHTHE MMPaBO
MHCAaHKUM, TPYHTYIOUHCh Ha TOMY, LIO CYIUIl TIPU 3BEPHEHHI IO MPELEICHTIB BUKO-
PHCTOBYIOTH 3BiTH, OCKLIBKH CJIOBA MPOTOKOIY CyAOBOTO PIIlIEHHS «€ JIMIIE BOPOTA-
MH JI0 TOTO, IO 3HAXOAUTHCS 3a HuMu» 4. ToMy BaXKIMBHI HE CaM TEKCT PillICHHS,
a «izesi, 10 CTOITh 3a ciioBaMu»'. TakKuM YHHOM, HOPMATHBHA CHJIA IIPELCACHTY SIK
Jokepena ((hopMu) npaBa, Ha BiIMIHY BiJl 3aKOHY, He OOMEKY€EThCS CBOIM TEKCTOM,
TOMY IO ii 3MICT PO3KPHUBAETHCS MTPU HACTYITHOMY PO3IIIS/l AHAIOTTYHUX cripaB. Lle
ssute P. JIBOPKiH HAa3MBAaE «rPaBiTAIiHHOIO CHIIOIO MIPEIEACHTY» 6.

3 3a3HaueHOro BUILIMBAE, 1110 B pO3yMiHHI TepMmiHa ratiodecidendi nmorpiOHO BU-
ninstu qBa acrniekty: 1) Ratiodecidendi — 11e mpaBoBa 0CHOBA pillieHHS, 1110 BifNOBI-
Jiae Bepcii cymy, y pillleHHi SKoro BoHO MicTuThest; 2) Ratio decidendi — nie npaBoBa
OCHOBA DIIIICHHSI, sIKa BCTAHOBIICHA MI3HIIIE B IHTEpIIpETAllil 1HIIIOTO Cy/Iy MPHU PO3-
izl ananorivHoi crpasu'’. CTocoBHO 1h0ro0 Y. JIKenaapt mucas, o MOKH TIperie-
JICHT HE BUKOPHUCTAHUI HIIUM CYJOM TP OOTPYHTYBAHHI BUPIIICHHS CXOXO1 CIpa-
BH, JI0 TOTO MOMEHTY iCHYIOTh 3Ha9Hi CYMHIBH IIIOJIO 3MicCTy #oro ratio decidendi'®.

V3aranprioroun nymxu T. Anaposoi'® Ta JI. [Ixeiiko6a?, 3a3HaunMo, 1o Kpu-
TepieM kiacu(ikaIlii MpeueneHTIiB € CTYIMiHb YPeryJbOBaHOCTI CyCIIJIBHUX BiJIHO-
CHH, 1[0 iCHYBasa mepei HaOyTTsM YHHHOCTI NEBHUM TperneieHToM. [IpenenenTu,
0 yCYBAIOTh MPOTAIUHN Y MPABOBOMY PETYJIIOBaHHI i TAKMM YHHOM CTBOPIOIOTH
HOBY HOpPMY, € KpeaTHBHUMH. [TpoTe iHO/I KpEeaTHBHHUHN MPEIEICHT MICTUTh HOPMY,
sKa, IO CyTi, 3aMIHIOE BXK€ iICHYIOUy B IIPELeICHTHOMY IIpaBi, ajie 3acTapily HOp-
My, 3BOKAIOUM Ha 1€, KPEaTHBHI MPELEICHTH MOUISIOTECS Ha JBA MiJIBHIM: Ti, IO
JIOTIOBHIOIOTH MpaBo (suppletory precedents); Ti, 110 BiIMIiHSOTB mpaBo (abrogative
precedents)?!.

[penenenry, sxi 1eTanizyoTh a00 TIIyMayaTh BKE ICHYOY1 HOPMHU I1paBa, € Jie-
KJIapaTopHUMHU. J[eKIapaTopHi MpeleeHTH MOAUISIOTECS Ha JIBa BHIU: BIACHE Jie-
KJIapaTopHi MpeneneHTH (Ti, sIKi yTOYHIOTH Ta ICTalli3yF0Th HOPMH TPELEICHTHOTO
npaBa); NPELeJeHTH TUIyMadeHHs (Ti, 10 BU3HAYAIOTh MOPSIOK 3aCTOCYBAHHS MOJIO-
JKCHb 3aKOHIB).
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IMpomosxyroun aymky E. JleBi?, 3a3HaunMoO, 1[0 CYIJsI TIPH CTBOPEHHI Tperie-
JIEHTY TIyMaueHHs € OLIbII 0OMEXEHUM y CBOIX [isIX, HIK IIPU CTBOPEHHI IIPOCTOrO
JIEKIIapaTOPHOTO MPELEACHTY, OCKIIBKN (HOPMYIIOBAaHHS HOPMHU 3aKOHY 3aBIAIOTh
MEBHOTO HAIPSIMY 3MICTY HOPMi MPELEICHTY TIIyMaueHHIO.

JlekapaTopHi IpeneNeHTH MAlOTh Ty K CaMy IOPUANYHY CHITY, IO i KPEeaTHBHI.
VY nepion cBoro cranosneHHs (XI[-XIV ct.) aHmmificbke pereieHTHe TpaBo Maiike
MOBHICTIO CKJIAJaJoCs 3 KPEaTUBHUX IPEIEACHTIB, OfHAK Y PE3ylIbTaTi PO3BUTKY
3aKOHO/IABCTBAa OCHOBHA Maca HOBMX MpEIECHTIB, mounHatoun 3 XIX cr., crana ae-
KJIapaTOPHUMH, OLJIbIIIa YACTHHA 3 SKUX € MpeleleHTaMU TIYMaueHHs. 3po3yMilio,
10 KpeaTuBHI MPeLeJeHTH MalOTh 3HAYHO OLIBIITY WIHHICTB JJIs PO3BUTKY IpaBa.

I[epeiinemo 10 po3misiay mpereaeHTHOT HopMu Tipasa (ratio decidendi), min sikoro
MH PO3yMIEMO 3arajibHOOOOB’ SI3KOBE MPABUIIO OBEIIHKH, 110 CTBOPIOETHCS CYIICIO
npu GopMyITFOBaHHI OCHOBHOTO MPHHITUITY OOTPYHTYBaHHS PUITHATOTO HUM PillICH-
Hsl y KOHKPETHIM CIipaBi i MOMIMPIOETHCS HA CYIOBHI PO3IIS]] CXOXKHX CIIPAB.

3a (QyHKLIOHAIBHOIO POJUIIO MPELEJCHTHI HOPMH, SK 1 HOPMH 3aKOHY, MOXHa
kiacugikyBaTH Ha NEpPBICHI HOpMH (HOPMU-TIPUHIIUAIHN, HOPMHU-JediHilii) Ta HOp-
MH-TIPaBUIIA TOBETIHKH.

3ayBa)knMo, III0 HOPMOIO € 6e31ocepeHbO CaM NPUHIHIT BUPIILICHHS CIIOPY, a He
HOTO0 OIUC Y TEKCTI PillIeHHs 1 He MipKYBaHHS CY/, SIK1 IPUBEIIN HOT0 10 CTBOPEHHS
[[OTO MPUHIIHUITY.

JlocmiTHUKH, aHAITi3yHO4H 0COOIMBOCTI HOPMH TpaBa, chOPMOBAHOT IPEIICICHT-
HHM [ITSIXOM, 3a3Ha4aroTh, MO YT Hel € XapaKTepHUM: 1HIMBIidyajbHa CIIPIMOBA-
HICTb, Ka3yICTHYHHI XapakKTep, 1, HAMTOJIOBHIIIIE, TaKa HOPMA SIBIISIE COOO0 MOJIEIb
KOHKPETHOTO pillIeHHs, a He abcTparyBaHHA BiJ OKpeMUX cutyarii. OJHaK MU BBa-
JKAEMO, IO CJIiJ] ICIIO YTOYHUTHU Te3y, BIAMOBIIHO JI0 SKOi MpeleIeHTHa HOpMa He
Mae «abCTpakTHO-Y3aralbHEHOTO 3MICTy 3arajJbHOTO XapakTepy»?. 3po6umo mu 11e
qepe3 3’ sICYBaHHsI OCOONUBOCTEH BHYTPIIIHBOI CTPYKTYPH MPELEIEHTHOT HOPMH T10-
PIBHSIHO 3i CTPYKTYpOI HOpMH 3aKoHy. IOpuanuHa TexHika (HOpMyITFOBAHHSI HOPM
3aKOHIB y Pi3HHX IIPABOBHX CHCTEMAaX CYTTEBO BIAPI3HAETHCS, TOMY TYT 1 HHXKYE Ma-
€ThCS HA yBa3l 3aKOH sK OfIHE 3 JKepel ((hopM) IpaBa KpaiH 3 pOMaHO-TepPMaHChKUM
THIIOM TIPaBOBOiI CUCTEMH.

OcCKiJIbKY TOBHICTIO QHAJIOTIYHUX CIPaB HE iCHyeE, CyAJsl HE MOXE MEXaHI4HO
BHUKOPHCTATH TIOTIEPETHE CY/IOBE PILICHHS MPOCTO SIK MIA0JIO0H: y OLIBIIOCTI BHITA-
KiB BiH Ma€ 3HAWTH y pillICHHI 110 CXOXiH cripasi #oro ratio decidendi, sike BiH moTim
(bopmymtoe uist cebe B abctpakTHii Gpopmi. Sk nuiie V. Jhkenaapt, mpolec 3acTocy-
BaHHS CY/JICIO MPEIEICHTHOI HOPMH JI0 KOHKPETHUX (DAaKTiB 3aBXKAU BiJIOYBa€ETHCS
4epes y3araibHeHHs?., TaKMM YMHOM, MPEIEICHTHA HOpMa Ma€ abCTPAKTHO BHpa-
JKEHHUI 3MICT, ajie BiH HE € TMOBHICTIO 00 €KTHBOBaHUM, TOOTO BHPaKCHUM 30BHI.
CTOCOBHO LIBOTO CJIiJ] BKa3aTH, 1110 3Ba)Karouu Ha Te, 1110 ratio decidendi siBisie co0010
MIEBHE 3arajlbHO000B’SI3KOBE MPABHIIO MOBEAIHKH, K€ BCTAHOBICHO YIIOBHOBAXKE-
HHMM OpPraHOM AEpPKaBHOI BIIa/if, BOHO BXKE € HOPMOIO IPaBa, ke 3aKpiluICHHS Ipa-
BHJIA [TOBEIIHKH OOOB’S3KOBOIO XapaKTepy € HEOOXiIHOI BIACTUBICTIO Oyab-sKOi
opuandHOT HopMu. [IpH 1IboMy He Ma€e 0cOOIIMBOTO 3HAYEHHS CIoci0 Ta 3aci0 Tek-
CTyaJIbHOTO BHPa3y TaKOTO MPaBHIIa MOBEIIHKH.

BomHouac ofiHi€0 3 OCHOBHHMX O3HaK HOpPMH IpaBa € i (opMaibHa BHU3HAYE-
HICTB, sIKa 3yMOBJIFOETHCS BU3HAYCHICTIO €IIEMEHTIB 11 BHYTPILIHBOT CTPYKTYPH.
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VY 3B’53Ky 3 LIUM TEPEHIEMO JI0 OPIBHIHHS CTPYKTYPHHX €JICMEHTIB HOPMHU 3a-
KOHY 3 TpeneAeHTHOI HopMoto. [lounemo 3 aucnosumii. SIk Mu BkasyBaiy, ratio
decidendi y TekcTi pillieHHS HE BUALISIETHCSI, TOOTO TEKCTYaIbHHUI BUPA3 MPELIE/ICHT-
HOi HOPMHU 3aBXJIU Ma€ Maike MPUXOBAHY JUCHO3HIII0 (SIKA MiCTUTBCS Y «TIHOU-
HaX» Ti€l YaCTUHH TEKCTY CYIOBOTO PIllICHHS, JIe HABOAUTHCS apryMEeHTallis Cyai),
ayoke ratio decidendi motpiGHoO BiokpemuTH Bij obiter dictum. OHaK HABITh Y YiTKO
BHKJIQJICHUX (pOPMYITIOBAHHSIX 3aKOHY JMCIIO3MIiS Ta TMOTe3a MEBHOT HOPMH TaKOXK
4yacTo € y npuxoBaHoMy BUIVIsiL: sk e [1. HenOaiino, Hepiako AUCTIO3UIIIO Bij
rioTe3u MOYKHA BUOKPEMUTH TLIBKH 38 JOMIOMOTOIO CIel[iajlbHUX JOTTYHUX MPUIo-
MiB%. Byjib-sSKHii IIPAKTUKYIOUHII FOPHCT MOKE HABECTH 0arato MpUKIA/IiB, KOJIU HAa
MEepIIUil OIS IOBOJI YiTKa 1 3p0o3yMisia HOpMa KOJICKCY IMPH 3aCTOCYBaHHI ii 710
MIEBHOT CHUTYyallii nepeTBoproBajiacs Ha CBOEPIIHUIA pedyc 3 IeKiIbKkoMa BapiaHTaMH
BuUpinieHHs. Tomy citijy 6€3yMOBHO TIOTOJIUTHCS 3 JOBOJII KATETOPUYHUM TBEPIKCH-
HSIM aMepHKaHChKoro nocmianuka E. JIeBi mpo Te, 110 y IEBHOMY CEHCI IOpUIMYHI
HOPMH HIiKOJIU HE OYBatOTh I(LIKOM [IPO30PUMH Ta Oe3cipHuMu’®.

OTmxe, HE CIiJ| epeOiTbIIyBaTH 3HAYCHHS TOTO, IO CTYMiHb (OpMalibHOT BH-
3HAYECHOCTI JMCIO3MIIT HOPMU 3aKOHY MEPEBHINY€E BH3HAYCHICTh JUCIO3MUINI Mpe-
LEJICHTHOI HOPMH. bijbllie TOrO, pe3y/ibTard TOPIBHSHHS CTYICHS BU3HAYEHOCTI
JIMCTIO3MIIIT IIIe He Ja€ MiJCTaBH CTBEP/DKYBATH, IO HOPMa 3aKOHY (hOpMabHO BH-
3HAYCHA, a MpPeleACHTHA — Hi. AJDKe He3BaXKalo4d Ha Te, IO TUCIO3MUIIis € HalBaX-
JIMBIIIOK YaCTHHOK HOPMHU IIpaBa, BOHA, B3ATa Y BIJIPUBI Bij rinmore3n abo CaHKIIIT,
B JKOTHOMY pa3i He MOJKe BBa)KAaTHCSI HOPMOIO MpaBa, OCKLTbKH BCTAHOBJICHA Y TUC-
MO3HUIIT MOJIEITh TOBEIIHKH HaOyBa€e IOPUIMYHOTO 3HAYCHHS Ta MOXKe OyTH 3aCTOCO-
BaHOIO JI0 CYCIIUIBHUX BiJIHOCHH JIMIIIE 32 YMOBH iCHYBaHHsS HEPO3PHBHUX 3B’ S3KIiB
JIOTIYHOTO, JIePKABHO-BOJIBLOBOTO (TETHYHOTO) Ta CHCTEMHOTO XapakTepy xo4a 0 3
OZIHI€IO0 3 JIBOX 1HIIMX CKJIAJOBUX CTPYKTYPH IOpPUANYHOT HOpMU. ToMy MH Iepexo-
JIIMO J10 TIOPIBHSHHS CTYIEHS (OpMaJIbHOI BU3HAYEHOCTI T1II0TE3M B HOPMi 3aKOHY
Ta y MpEeLeACHTHINA HOpMI.

BUHUKHEHHSI MPEIEICHTHOI HOPMU B PE3YJNIbTaTi CyJIOBOTO BHPILICHHS HOPH-
JMYHOI CITPaBH 3yMOBIIIOE T€, III0 BOHA MA€ JyXKe JETaJIbHY, PO3TOPHYTY TillOTEy.
SIk TpaBMIIO, y CYIOBHX 3BiTax HaJ3BHYAlHO NETANBHO BHKIJIAJAIOTHCS OOCTaBUHH
PO3MIISTHYTUX CIPaB, TOOTO CYAASMH MONAETHCS MaiiXKe MOBHA BepCist MOjiH, 1110 cTa-
JIHMCS JIO TOTO, SIK CIpaBa MOTparuia J0 Cyay, ajke «HasBHICTh wi€l iHpopmarii €
HEBiJ’€MHOIO MOTPEOO0I0 TOrO 0COOIMBOTO MTPABOBOTO MUCIICHHS, SIKE BIACTHBE Ipe-
HeleHTHOMY IIpaBy»?’. OKpeMOo CIIijl 3a3Ha4UTH Te, 110 Ha BiAMIHY BiJ HOPMHU 3aKO-
Hy OyIb-siKa HOpMa TPEIEICHTHOIO TpaBa (He TiJIbKH HOPMa-TPABUIIO MOBEIHKH)
3aBK/IU M€ TiNoTe3y, 110, 0e3 CyMHiBY, TO3UTUBHO BIUIUBAE HA JOCSITHEHHS METH
MPaBOBOTO BILINBY.

TakuM 9uHOM, popMajIbHa BU3HAYCHICTD MPEICACHTHOI HOPMU 320€31MeuyEThCs
HaJ3BUYaliHO KOHKPETH30BAHOIO TiIIOTE3010 Ta PE30IIOTUBHOIO YaCTHHOIO CYI0BOTO
pIILICHHS, SIKi TOTIOMAraroTh y 3’CyBaHHI 3MICTy HE ITOBHICTIO TEKCTYaIbHO BHpPaKe-
HOI TUCIIO3MIIii Ta YiTKO BU3HAYAIOTH Cepy 3aCTOCYBAHHS HOPMU B I[1JIOMY.

Jlist npereIcHTHOT HOPMH YiTKO 0OMEkKeHa CyTTEBUMHU 00CTaBUHAMU Ta (pakTamMu
CIIpaBH, OCKUIBKH 11 FOpUIMYHA CHJIA TOIIUPIOETHCS TITBKU HAa aHAJIOTT9HI 200 CX0XKi
BUMaAKU. [IpereieHTHE NPaBo 3a CBOEIO CYTTIO Ma€ KasyaJlbHHH XapakTep, TOMY
CKJIaJIHO TOBOPHUTH MPO HEBU3HAYCHICTH KOJIA BHUIIAJIKIB, HA SIKI TIOMIMPIOETHCS CHIIA
NEBHOT'O IIpeleieHTy. binboi netanizanii rinores3u Ta ka3yaabHOCTI BCi€l HOpMHU Yy
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LIJIOMY, HIXK TY, IKy Ma€ Tpele/IcHTHA HOpMa, He MOXe ICHyBaTH 00’ €KTHBHO, aJ[)Ke
LS HOpMa OPOIKYETHCS PO3B’SI3AHHSIM KOHKPETHOT CIIPABH 1 SIBIIsIE COOOI0 Kazyc.

Otxe, Mpelie/IecHTHA HOPMa ITpaBa Ta HOpMa 3aKOHY BiJIPI3HSIOTHCS 32 Cy0’ €KTOM
IIPaBOTBOPYOCTI, 110 IX BCTAHOBIIIOE; 33 CIIOCOOOM BUHHMKHEHHS; 3a cr1ocoOoM (op-
MaJIHOT'O 3aKpiIuIeHHs CBOTO 3MicTy. CBOEIO Ueproro i BiIMIHHOCTI 3yMOBJIIOIOTH!
a) 0COOJIMBOCTI 3aCTOCYBaHHS MPEIEICHTHOT HOPMU; 0) OCOOIUBOCTI il MpereIeHT-
HOi HOPMH y TIPOCTOPI 1 Yaci, 0 BUpaKaeThesl y TakoMy. [To-miepiiie, HEMOXKIUBO
BCTAHOBHUTH TOYHY JaTy HaOpaHHS YUHHOCTI IIPEIEACHTHOIO HOPMOIO, aJKe, SIK MH
3a3Hayvany, npoluec ii (OpMyBaHHSI MOXKE SBJIATH COOO HH3KY MPELEACHTIB 1 3a-
HHATH HEBU3HAYEHUU NpoMixok dacy. ToMy ii qucno3uLis, HE MalOYM YiTKOIO TEK-
CTyaJIbHOTO 3aKpIiIUICHHS, 3 4acOM 3/1aTHA JIETKO HAllOBHIOBATHCS HOBUM 3MIiCTOM,
BiJJoOparkaro4u iHII couianbHi yMoBH. Ilo-Ipyre, HOpMHM HPELEISHTHOTO IMpaBa
MalOTh PETPOCHEKTUBHUI XapakTep, TOOTO M BIAacTMBa 3BOPOTHA cuia. Lle o3Ha-
Yae, 10 TPeleICHTHa HOpMa 3aCTOCOBY€EThCS K 10 (haKTiB, sKi MalH Micie Jo ii
BHHUKHCHHS, TaK 1 IO THX, SKi BUHUKHYTh Y Maii0yTHbOMY?®. 32 YMOB Ha/IaHHsI CYII-
JISIM TIPaBOTBOPYOT (YHKIIIT PETPOCIIEKTHBHICTD LIET AiSTTBHOCTI € CAMO3PO3yMLIIOH0,
OCKIJIBKH BiIPABJICHHS CYJOYMHCTBA HE MOXKE CIIPUIIMATHCS SIK SIBUILE, IO HE Ma€e
BiIHOIIIEHHS 10 MUHYIO0r0> 1014,

[pyHTYIO4UCh HA BUKJIAIEHOMY, 323HAYMMO, 110 JUIs TPELEIEHTHOT HOPMHU IpaBa
€ XapaKTePHUM: HEUITKICTh TEKCTYaIbHOTO BUpPa3y JAHMCIO3MIIIi, 8 TAKOXK 11 3AaTHICTh
MOCTIITHO yJI0CKOHAIFOBATUCS Ta JACTANIi3yBaTH CBIi 3MICT; KOHKPETH30BaHICTb TiI10-
TE3U; pETPOCIIEKTHBHA Jlisl T IMITIEPATUBHUI XapakTep 000B’I3KOBOCTI.

OnHUMH 3 OCHOBHHX O3HaK ITO3UTHBHOTO TpaBa € CHCTEMHICTh 1 (hopMaIbHa BH-
3HAYEHICTh. 3BAYKAIOYH HA T€, [0 PO3BHUTOK MpeLeIeHTHOT GopMHU TIpaBa 3aJIeKUTh
BUKJIIOUHO BiJl IpOLECY BUPIIICHHS CyaMU CIIOPiB, MOXJIMBICTb CyAiB 3a0e3meuy-
BaTH CUCTEMHICTh CTBOPIOBAHMX HUMH HOPM € iCTOTHO oOMekeHoro. [IperenenTHe
npaBo He (HOPMYITIOE HOPMH TSl BUPIILICHHSI CIIOPIB 3a3/aJeriib, a YeKae Ha iX cy-
noBuit posrisia. Sk Bkaszye JI. dyrmiep, 3a0e3medeHHss CHCTEMHOCTI TIPEIECHTHOTO
IpaBa CTAHOBMTH ISl aHIJIIHCHKUX CYIiB MPOOJIEMY, sIKa HIKOJIM HE BHPIIIY€EThCS,
aJie Bechb vac nepedysae y crajii poss’szanus®’. Brim, Oy/e nepebiibuieHHsIM BBaXKa-
TH NPEIICJICHTHE MPaBO M030aBICHUM CHCTEMHOCTI — CTPYKTYPHOCTI. AKe, Mo-Tep-
1Ie, HaMaraHHs CyA/iB Y IIbOMY HANpPSIMKY He 3aJIHIIAIOThCS Oe3pe3y/bTaTHUMH, a
MO-/IpyTe, 3BAXKAIOUM HAa BEIMYE3HY KiJbKICTh HOPM, MOYHHAKOTh JisTH 00 €KTUBHI
YUHHUKY: TPUIHCH MPELEICHTHOrO MpaBa MOYMHAIOTH CaMOOPraHi30ByBaTHCS Y
BHYTPIIITHI TPYIH Ta MiATPYTIH.

®dopmanbHa BU3HAYEHICTh MPUTaAMaHHA HOPMaM IIPELECHTHOTO IpaBa TaKOX
Y CBOEPIIHOMY BUINISAL: 1030aBJICHICTh NUCIIO3UIIT MPELEIeHTHOI HOPMH YiTKOTO
TEKCTyaJIbHOTO BHPa3y KOMIEHCYETBCS JIETAIBHO PENIAaMEHTOBAHUM 3MICTOM Tilo-
TE3H, & TAKOXK PE30JIIOTUBHOIO YACTHHOIO PILICHHS, ¢ MICTUTHCS pe3yJbTaT 3acTo-
CYBaHHS HOPMHU JI0 KOHKpETHHX oOcTaBHH criopy. Came 11i Gakrop y HOeIHaHHI
3 MEXaHi3MOM JOKTPHHH IPELEAEHTY € MPHYMHOI0 HAaJ3BHYaiHO BHCOKOTO PIiBHS
HOPMAaTHBHOCTI MPEIEACHTHOTO MpaBa, — OCHOBHOI sIKICHOT 03HAaKH Oy/b-sKoi (hop-
MH HO3UTHUBHOTO ITPaBa.
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Malyshev Borys. Theoretical and legal aspects of the precedent-setting legal norm

The precedent-setting legal norm can be considered as the “original crystals” of the case
law regulating social relations. Judicial precedent and precedent-setting legal norm are relat-
ed both as a form and content by analogy, just as a legal rule is the substantial reflection of a
certain legal act.

The functioning of the precedent-setting legal norm is clearly limited to the material cir-
cumstances and facts of the case, since its legal force extends only to similar cases. Case law
is inherently casual in nature, thus it is extremely difficult to talk about the uncertainty of the
number of cases covered by the scope of specific precedent. Precedent-setting legal norm is
vested with detailed hypotheses and casualties of the whole norm, as it is a tangible decision
resulted from a particular case, this representing an incident.

The precedent-setting legal norm and the statutory provision differ in the subject of law-
making, who it establishes, in the way in which they occur; according to the method of content
formalization. In turn, these differences determine: a) the peculiarities of the application of
the precedent-setting legal norm; b) the distinctive features of the geographical and temporal
scope of the precedent-setting legal norm, which can be expressed in the following. First,
it is impossible to ascertain the exact date of precedent-setting legal norm commencement,
since, as we have noted, the process of its formation may constitute a series of precedents
and take an indefinite period of time. Therefore, its disposition, without having a clear textual
consolidation, is able, over time, to be easily filled with a quite new content, thus reflecting
other social conditions. Secondly, the norms of case law are retrospective in nature, that is,
they are characterized by retroactive force.

For the precedent-setting legal norm following features are typical: the lack of clarity of
the disposition textual expression, as well as its ability to constantly improve and detail its
content; “nuanced” hypotheses, retrospective action and imperative nature.

Formal certainty is inherent in the case law norms in a peculiar form: the lack of textual
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clarity in the disposition of the case law norm is compensated by detailed content of the
hypothesis, as well as the operative part of the decision, which contains the result of applying
the rule to specific circumstances of the dispute. It is these factors in combination with the
mechanism of the precedent doctrine that causes an extremely high level of normativity of case
law as the main qualitative feature of any form of positive law.

Key words: ratio decidendi, judicial precedent, legal system.
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YOK 340
T.I. TAPAXOHNUY,
KaHOuOGam ropUOUYHUX HayK,
cmapuwull Haykosul crigpobimHuUK

METO[ MOAENIOBAHHSA AK 3ACIE ONTUMI3AUII
NMPABOBOIO PETYJNIOBAHHA

Y emammi oxapaxmepusosano npagoee MoOenosanis Kk 00UH i3 Memooié HayKo6o2o Ni-
3HAHHA CYCNINbHUX 6IOHOCUH, AKUL HAOAE MOJICIUGICINL GIOMBOPUMU IX ULIAXOM BUKOPUCIIAH-
HA T0CTUHUX NPUIIoMi6 (nepemeopens) Ha cneyianbHo cmeopeHux mooensax. Iliokpecnioemocs,
WO Memoo MOOENOBANHHS HAOAE MONCIUBICING NPOCENCUMU ehEeKMUBHICTb CIMEOPEHOI MOe-
ai, i Oiesicmy, po3Kpumu it ROSUMUEHI CIMOPOHU, BUABUMU MOHCIUBI HEOOTIKU.

3sepreno yeazy Ha ocobnueocmi mMemooy MoOen068anHa 6 NPasosoMy peayiiosanHi. 11io-
Kpeciioemucsl, ujo MoOenosanHs micHO Nog a3ane 3 npoyecamu npasogoi mooepnizayii. Bu-
3Hauaromucs cghepu, AKi nompedyoms npagosoi modepHizayii. Buokpemneno ma oxapaxkme-
PU306AHO NPUHYUNU MA PYHKYIT MOOENIOBANHSL.

Knrwouosi cnoea: pezyniosannsa, npasose pe2yniosana, npasosa MoOepHizayis, mooeno-
BAHHS, NPUHYUNU MOOETIOBAHHS, (YYHKYIT MOOeTO8AHHS.

Tapaxonuu T. H. MeTox MojesieJJMPOBAHAS KAK CPEICTBO ONTHMH3ALHMH NIPABOBOI0
pery;IoBaHus

B cmamuve oana xapaxmepucmuka npasoso2o MoO0enuposaiis Kak 00HO20 U3 Menooos Ha-
VUHO20 NO3HAHUA 0OU/eCEEHHbIX OMHOWEHUT, KOMOPbIlL 0aem 603MOACHOCMb 0moopazumy
UX mymem uUCnoNb306aHUA JI02UHECKUX NPUEMOE (NPeobPa306aHIs) HA CREYUATLHO CO30AHHbIX
mooenax. [loouepkusaemcs, 4mo memoo MOOEIUPOBAHUA Odem 803MOHCHOCHb NPOCAEOUNb
9gheKmusHOCHb CO30AHHOU MOOENU, ee OelCMEeHHOCHb, PACKPbIMb NO3UMUGHbBIE CHIOPOHDL,
BbIABUIMNb 603MOHCHBLE HEOOCTNAMKU.

Obpaweno eHumanue Ha 0cOOEHHOCHU MEMOOa MOOENUPOSAHU 6 NPABOBOM Pe2yn6ad-
nuu. Tloouepkusaemcs, umo Mooe1uposanue mecHvlM 06pA30M CEA3AHO ¢ NPOYecamu npago-
601l mooepHuzayuu. Onpedensomesi me obiacmu, Komopvie mpeoyrom npagosoli MOOepHU3A-
yuu. Beroenenvl u oxapakmepuszo8amnvl npuHyunbl u GYHKYuu MoOenUpOSAHUS.

Kniwouegvie cnosa: pezynupoganie, npasosoe pe2yiuposarue, npagosas MoOepHU3aAyUs.,
MOoOenuposanue, NPUHYUNBL MOOETUPOBAHU, PYHKYUU MOOETUPOBAHUSL.

Tarakhonych T. I. Modeling method as a means of optimization of legal regulation

Legal modeling is considered as one of the methods of scientific knowledge of social
relations, which provides an opportunity to reproduce them by using logical methods
(transformations) on specially created models.



