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HEE®EKTUBHA NMPABOBA HOPMA:
3ATAIIbHOTEOPETUYHA XAPAKTEPUCTUKA

YV ecmammi docniodcyemoca nonammsa neegpexmusnoi Hopmu npasa i 6CMaHosIo-
1omocs it o3naku ma kpumepii. Ha ocnosi nposedernozo ananizy npononyemvcsi Kiacugi-
Kayis neeghekmuGHUX HOPM NPABA 3 MemoI0 BUSHAYEHHS IX XapaKMePHUX 03HAK, d came:
HeMOJICIUBICMb 00CASMU NOCMAGIEHOI Memu Npasogo2o peyliosanis, 3adenequmu
iHmepecu depoicagu ma CyCcniibCmeéd,; HegiON0GIOHICMb 3aKPINACHUM NPAGUIAM HOPMA-
TUBHOT MEXHIKU MA ICHYIOYOMY CIAHY PO3BUMKY CYCRITbHUX 8IOHOCUH, KOMIIUHICMD.

Bpaxosyrouu icnyroui noMunku 3akonooasys ma 0eghekmu npasomeopiocmi cepeo
HeeexmusHUX HOPM, MOJICHA, 30KpeMd, SUOLIUMU MAKi: QikmueHi Hopmu, HopMu 3
He2amueHoI0 ehekmueHicmio ma 0eeKmmui Hopmu.

Hazonowyemocs, wjo ceoeuache susngnents neepeKmusHux HOpmM ma ix yCyHeHuHs
Mae 6ymu 8 yenmpi ygasu AK cy0 €kmi 3aKoH00a84oi iHiyiamusu, max i HayKosyis i
AKMUBHUX YIEeHI6 2POMADAHCLKO20 cycnitbemea. Kpim yvoeco, okpemoi yeazu nompedye
00Cni0HCeHHA THCMuUNymy 6i0no8i0anbHOCmi 3a pO3POOIeHHA Ma NPULIHAMNIL HeegheK-
MUEHUX HOPM.

Kntouogi cnosa: neeghexmusna nopma npasa, kiacugpixayis HeepekmueHux Hopm
npasa, dedexmu nNPasomeopuOCmi, 03HAKU HeeheKMUSHUX HOPM NPpaAsd.
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The concept of an inefficient legal norms its signs and criteria are subject of this
article. A classification of inefficient legal norms is proposed due to the analysis made
by author to determine their characteristic features, especially the impossibility to
achieve the goal of legal regulation made, the impossibility to ensure the interests of
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Due to the existing mistakes of the legislator and defects in Rulemaking Process,
the inefficient norms can be separated on the following: fictitious norms, norms with
negative effectiveness and defective norms.

It is mentioned that the identification of inefficient norms and their elimination
should be the focus of both the legislator, scientists, and active members of civil society.
In addition, the study of the institution of responsibility for the development and
adoption of inefficient norms requires special attention.
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AKTyaJbHicTh. DYHKI[IOHYBAHHSI COI[IAIbHUX MPOIIECIB 3AJICKUTH Bifl eek-
THUBHOCTI HOPMAaTHBHO-TIPABOBHX aKTiB, SIKI MAIOTh PErYII0OBAaTH CYCHiJbHI BiHO-
CHHU caMe TakK, K MOTPiOHO IJIsl PO3BUTKY BCHOIO CYCHIJIbCTBA Ta JepkaBu. Ha
e(eKTHBHICTh HOPM TpaBa BIUIMBA€ HU3KA MPUYMH: TIOUYMHAKOYM BiJl PIBHS HOp-
MOTBOPUOi TEXHIKM Ta JOTPUMAaHHs NPHUHIUITY BEPXOBEHCTBA MpaBa Iij 4ac po3-
pOOIIEHHS Ta 3aCTOCYBAaHHS HOPM ITpaBa i 3aBEPIIyI0YN CTAHOM PaBOBOi CBiIOMO-
CTI Ta CTYNEHEM PO3BHUTKY I'POMAISHCBHKOTO CyCHinbcTBa. B ymoBax akTHBHOT
paBoBoi peopMu, siKa 1HOAI CYHNPOBOIXKYETHCS 3MIIIEHHSM MPIOPUTETIB yuac-
HUKIB 3aKOHOJIABYOTO MPOLECY Ha JOCATHEHHS TOJITHYHUX IIJIeHd, OTpHMaHHS
MOMITUYHUX AMBIACHIAIB Ta/a00 X HU3BKOTO PiBHS HOPMOTBOPUOI TEXHIKH, iHOMI
3’SIBIAIOTECS Hee(DeKTUBHI HOPMHU MpaBa, sKi HE MAlOTh YiTKOi METH Ta/abo He
MICTSITh MEXaHi3MiB MPABOBOTO PEryitoBaHHs. Taki HOpMH MOXYTh OyTH KOJIi3iii-
HUMH Y BIJIHOUICHHI /IO 1HIIMX HOPM, BOHM HE CIPSIMOBaHI Ha JAOCSATHEHHS COLli-
QJIbHUX I[IJIel Ta HEe MMOBHOKO MipOIO BiJIIOBIAI0TH THM CYCITIIBHUM BiJIHOCHHAM,
IO CKJIAJTHCS.

Amnani3 e()eKTUBHOCTI HOPM IIpaBa y NPaBOBii HayIli 3aBXKAU CIPSIMOBAHUIM Ha
BUSIBIICHHSI KPUTEPIIB Ta 0COOIMBOCTEH IIOTO MPABOBOTO SIBHIIA 3 TOYKH 30pY
MO3UTHUBHOI XapaKTePUCTHUKU HOpMH TpaBa. PakTHYHO HOpMa TipaBa, ii Gopmy-
BaHHs, NPUHHATTA Ta MOAAJbIIA pealli3allis AOCIIKY€ETbCS B YMOBAX CHIBiCHY-
BaHHs JIEP)KaBHU Ta CYCIIUILCTBA, B SIKUX MTaHYIOTh NPUHIUIINA BEPXOBEHCTBA IIPaBa
Ta [IPaBOBOI AEPKaBU.

BonHouac y peanbHOMY CBIiTI Hee()eKTHBHI HOPMH TpaBa iCHYIOTh Ta MpHiiMa-
FOThCSl HABITh B YMOBAX iX TIOBHOI HEBIMOBIAHOCTI 00’ €KTUBHUM TIOTpedaM mpa-
BOBOIO PETYIIIOBAHH. BOHM MOXKYTh TpUBAJIUi 4ac Pery/atoBaTy CyCIiIbHI BiTHO-
CHHHU Ta BIUIMBATH Ha IX PO3BHTOK, a TAKOX BIUIMBATH Ha €(EKTHUBHICTH 1HIIMX
HOPM, IIPU3BOJUTH [0 3aHENaay OKpEeMHUX IHCTUTYTIB IpaBa Ta raiaysei, popmyio-
YH sl AUCKPELIHHAX IIOBHOBaYKEHb OPTaHIB BIIAJIH.

Tomy BHHHKAE TOTpeda y JTOCIIIKEHHI TaKOi MPaBOBOT KaTeropii, sk Heedek-
TUBHA HOpMa IIpaBa, 0COOMMBOCTEH i MPUMHATTA Ta MpUYUH Hee(hEeKTUBHOCTI,
KpuUTepiiB Ta kiacudikailii Takux HOPM. AJKe MUTAHHS 3alPOBAKCHHS Bi/IOBI-
JAIBHOCTI 32 MPUUHATTSA Hee(DEKTUBHOT HOPMH, CIIifi MOYMHATH 3 (OPMYyBaHHS
YITKOTO MOHSATTS Ta KPUTEpiiB HeeEeKTUBHOI HOPMHU.

Hapasi gocnijokeHHs HeeeKTHBHHUX HOPM TIpaBa K OKpPeMoOi MpaBOBOI
KaTeropii MaloTh A0BOJI parMeHTapHuil Xapakrep. OKpemi BUCHI HaMararTh-
Csl IOCHITUTH OCOOMMBOCTI Hee(h)eKTHBHUX HOPM IIpaBa B KOHTEKCTI BiATIOBi-
JATHbHOCTI 3aKOHO/IABIIS 32 MPUUHATTS HOPM CYMHIBHOI SIKOCTI 200 K ParHyTh
LIJIIXOM ITOBEPXHEBOIO aHalli3y BKA3aTH Ha HEe(DEKTUBHICTh NEBHUX 3aKOHIB
YU MiJ3aKOHHUX aKTiB. [[ikaBUM TakoX € JAOCIHIKCHHS 3apyOiKHUX BUCHHUX,
K1 HAaMararThCs JICTIKATHO MiTIWTH 0 1€ TeMaTUKK Ta BKa3yKTh Ha 3aKOHH,
sIKi Hee(DEeKTUBHO PETyII0I0Th BiIHOCUHU a00 * Je(eKTHI HOPMU Ta HOPMH 3
HU3BbKOK epekTuBHIcTIO. CHUcTeMaTH3allis OCHOBHUX ITiIXO/IIB 10 BU3HAYCHHS
HOHATTS «HeeeKTHUBHA HOpMa IIpaBa» Ta BU3HAYCHHS BUAIB 1 0cOONMUBOCTEH
X HOPM U BU3HAYEHHS IX XapaKTepHUX O3HAK Ta IOJAIBIIOTO PO3BHUTKY
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IHCTUTYTY BIAMOBIANILHOCTI 32 pO3pO0OKY Ta MPUUHATTS Hee(YEKTUBHUX HOPM
1 € METOIO HAIIOTO JOCHIKEHHS.

AHaJi3 ocTaHHIX AocHifKeHb. [IOCHIIKEHHIO UTaHb €(EKTUBHOCTI HOPM
mpaBa Ta HeeeKTHBHUX HOpM mpucBsueHi mpaui 1O. Bipuenxo, I1. T'yiiBana,
K. Manna, B. Kopnienko, B. Kocosuua, JI. Kyninoi, I1. Kinapara, 0. Marseegoi,
H. Onimenxko, H. TTapxomenko Ta iH. He3Baxarouu Ha iCHYBaHHS JOBOJII ITHMPOKO-
rO CIIEKTpa HAYKOBHUX PO3BIIOK, MPOOIEMH BU3HAYCHHS MOHSITTS «HEee(PEKTUBHA
MpaBoBa HOPMa», BH3HAYCHHS KPHUTEPIiB, Kiacudikaiii Ta BUAIB TaKUX HOPM
MOTPeOyOTh OKPEMOTO JIOCITIPKEHHSI.

Buxkian ocHoBHoro marepiaay. Hapasi B ropunuuHiii Hayli e(eKTUBHICTb
3aKOHOJIABYMX aKTiB PO3NIISIAETHCS BUSHUMH HE 1HAKIIIE, SIK CITIBBITHOLICHHS (ak-
TUYHOTO PE3yNbTary iX Hii 1 THX LiJeH, IUIs JOCSATHEHHS SKUX Taki akTH Oyio
npuitHaTo'. EQexTHBHICT HOPM MpaBa € MOKA3HUKOM, KU MoXke OyTH BH3Ha4e-
HO LUISIXOM OI[HKU JOCSTHYTHX I[iJied MPaBOBOrO PEryJIOBaHHS, iX CIiBBiIHO-
IICHHSM 3 BUTpaTaMH 4acy Ta peCypciB Ha peaizailito, a TaKoXK 3 IUIIMH, 3aKJia-
JICHUMH 3aKOHOJABIeM. Y HAyKOBIH JIiTeparypi MOXKHa 4acTO 3YCTPITH OI[IHKY
e(EeKTUBHOCTI HOPM IIIAXOM iX PO3MEXyBaHHs Ha €(EKTUBHI HOPMU Ta Heedek-
THUBHI HOPMH.

BrnacHe HeeekTHBHI HOpMHU TPaBa KOIHUX COLIAJIbHUX LIJICH HE JOCATAI0Th,
a OTKe, CIIIBBiAHOIIECHHS Pe3y/bTaTiB IX Aii 10 3aKIaleHuX Linell IpaBoBOTo pery-
JFOBaHHS Oy/ie HU3bKUM.

Amnarnoriuny nosuiito mae 0. MarBeeBa, sika BKasye, 1110 HOpMa TIpaBa, Iist
SIKOT HE TIIBKH HE BEZE [0 JOCATHEHHS MOCTABIEHOI COLIalbHOI METH, a i Bimga-
aste 11 pocarHeHHs € HeedektuBHOW0. ITpobrmema 3abe3neyeHHs €(QEKTUBHOCTI
HOpM TIIpaBa, Ha JyMKy BUCHOi, MOXKe OyTH BHUpIlIEHa BiINOBIJIHO JO TaKHX
OCHOBHUX 3aca:

— JOepKaHHS METOJOJIOTi MPUIHSATTS 3aKOHY, 5K i Oy/Ib-SKOTO IHIIIOTO HOp-
MAaTHBHO-TIPABOBOTO aKTa, BUMOT TaK 3BaHOTO JIAHIIOTA €(EKTUBHOCTI, a came:
notpeOi 1 ColiaibHOMY IHTEpECY B TAKOMY 3aKOHI; ILISIM, SIKI JIOTSATaTUMYThCS 3a
JIOTIOMOTOI0 3aKOHY; JOCTATHOCTI 3ac00iB, SIKHMH 3allpOBaJUKYEThCS 3aKOH, 3
TOYKH 30py JAOCATHEHHS ITOCTABICHNX [LICH; BU3HAYCHHIO KOHKPETHHX a/[pecaTiB
3aKOHY; CHCTEMi KOHTPOJIIO 32 HOro BUKOHAHHSIM;

— MaHiBHA B CYCHIJIBCTBI MPABOCBIIOMICTh 0€3 OyIb-SIKHX 3aCTCPEIKCHb Ma€e
BU3HABATU IPUHIUII BEPXOBEHCTBA MPaBa, IOCIiI0BHO peasli3yBaTH Horo B icHy-
[0Yifl MIPaBOBIl CHCTEMI, a TAKOXK y MPAKTUYHHUX JisX YCIX JIAHOK JeP>KaBHOTO
arapary;

— 3aKOHM MaroTh OyTH CHpSIMOBaHI Ha pealizalil0 TOJOBHHUX IOJIOKEHb
Koncturyuii Vkpainu, BupilleHHS HaiBaxJIMBIIMX [OpoOJEM, SIKi CTaBUTh
CyCHiIbcTBY JKUTTS. I[lpm mboMy cCIijg BpaxoByBaTH, L0 HE TIIBKH HOPMH
Koncrurtyuii Ykpainu, a i OUIbIIICTh YHHHUX 3aKOHIB € HOPMaMH TPSIMOI [IiT, TOMY
CJIiZi 3BECTH 10 MIHIMyMy HOpPMATHUBHI aKTH, SIKI YXBaJIOIOTbCS «HAa PO3BUTOK
3aKOHY», II0 YaCTO 3MIHIOE 3MICT BUMOT 1 IIPaBHJI, HUIM YCTaHOBJICHHX;
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— HEOOX1THO 3a0€3MEYHUTH I[ITKOBUTY BiJIMIOBIIHICTh MK 3aKOHAMH Ta MPOIIe-
coM ix peanizawii. Heto mMaioTb OyTH OXOIUICHI Hacammepes mpasa Ta 000B’SI3KH
cy0’€eKTiB, 3aKpIIUICHI 3aKOHOM;

— HAaIllOHaJbHE 3aKOHOAABCTBO MOBHHHO BIiAIIOBINAaTH 3arajlbHOBH3HAHUM
[IPUHLUIIAM 1 HOpMaM MDKHApPOAHOIO IIpaBa, AeMOKPATHUHIN MIXHApOAHIH mpak-
THIII;

— 3aKOHHU MAlOTh BiIMOBIAATH 3arajlbHOMY HalpsMy HpOBaJXKyBaHUX pedopM,
a TaKOX MeTi €KOHOMIYHOTO, TIOJIITHIHOTO, COIIaTbHOTO PO3BHUTKY, 3a0€3MeUyBaTH
LTICHICTD 1 4iTKY CTPYKTYPY 3aKOHOAABCTBA, MOOUIBHICTH 1 yHIBEpCaIbHICTh HOTO
ranysei’.

Ha nymky K. [lanHa, Hee(heKTHBHHI 3aKOH — 11 3aKOH, SIKUI 3 CAMOTO MOYaTKy
He OyB c()OpMyIbOBaHHI MPABUIIbHO, TOOTO HEC(PEKTUBHUI 3aKOH — TOH, SIKMH HE
MpaIe Ta HE JIi€, SKIO0 MOPIBHIOBATH METY 13 pe3yJjbTaraMu, sKi BiH Jae.
3IaTHICTh JISITH MAKOTh JIMIIE 3aKOHU, e()EKTHUBHICTh SIKUX HE MOYKHA CTaBHUTH ITi]
cyMHIB. Bynp-siki 3akoHH, i AKuX oOMekeHa ab0 HEMOXIIHBA BiIIIOBITHO JIO
MOCTABIICHOI METH, € HeC(DEKTUBHUMHU".

I1. T'yiiBaH, y CBOIO 4epry, CTBEPIKYE, 1110 OCHOBHUM KpUTEpieM Hee(EeKTUB-
HOT IIPaBOBOT HOPMH € HEMOXKJTHBICTB JISTH ITiJ Yac 11 MPaKTUUHOI peaizallii mpa-
BO3aCTOCOBHUMHM OpraHaMu, aJike peajbHy e(heKTUBHICTh BU3HAYAIOTh (pakTopH,
sIKi TIepeOyBaroTh y cepi mpaBosaiicHeHHs. CIOIU HAICKHUTh 3a0€3MEUeHICTh THX
YM 1HIIUX MPUITUCIB MaTepialbHUMK i OpraHi3aliiHUMH pecypcaMu, BiAINOBIijI-
HICTb HOPM CYCIUIBHINH DyMmLi, 4iTka poOoTa IPaBo3acTOCOBHUX OPraHIiB TOLIO.
EdexTHBHICTh IOPUIUYHOTO aKTa BHU3HAYAETHCS HOTO 3[AaTHICTIO BIUIMBATH Ha
CYCIHiJIbHI BiIHOCHHU Y KOPUCHOMY JAJIsI COLyMYy HampsiMi. SIKIIO X [ist HOpMU He
TUIBKH HE BEJE J0 JOCSATHEHHS ITOCTaBJIEHOI COIIaJILHOI METH, a Bimmanse il
JOCSTHeHHsI, TO PaBOBa HOPMa € Hee(heKTHBHOIO?.

B. JladaBe BH3Hauae Hee()eKTHBHHII 3aKOH, SIK 3aKOH, IO HE BUKOHYETHCH,
TOOTO CUMBOJIIYHHI 3aKOH, «3aKOH Ha marnepi». HopMu takoro 3akony (popmaibHO
Ji10Th (Ze-1ope), ajie 3a3Bu4ail (1e-(pakTo) He NpaltooTh. BoHY irHOpYIOThCA Mpa-
BOOXOPOHHHMH Ta 1HIIUMH JAEP)KaBHUMHU OpraHaMy, a OT)Ke, MPAKTUIHUX HaCIiI-
KiB TX MOpyIICHHS MaJio abo B3araii Hemae®.

V cBoro wepry 1O. bipueHko Bkasye, M0 iCHYIOTh HOPMH 3 HEBHCOKOIO e(eK-
TUBHICTIO, 5IKi IIEBHOIO MipOIO BIJIMOBIJIAIOTh ICHYFOYMM CYCHUIBHUM BiJIHOCHHAM
3a 3MICTOM, ajie HE MalOTh HEOOXIAHUX OpraHi3alifHUX YMOB 1 MEXaHI3MiB, sIKi if
peanisyiors y aificiocti®. To6TO Taki HOpMH M030aBJIeHI TPABOBUX MEXAHI3MiB
peaiizauii cBOiX MONOXKEHb, IONPHU AOTPUMAHHS (HPOPMAILHOTO 3MICTy Ta HaBiTh
BIJIMIOBIJIHICTh ICHYIOUHM CYCIIJIBHAM BiJIHOCHHAM 3a 3MIiCTOM.

B. KocoBuy, 1oCIiDKyI0un HEIOMIKM HOPMAaTUBHO-IIPABOBUX aKTiB YKpaiHHU,
CTBEpUKYE, IO OCTaHHI € Pe3yNbTaTOM 3aKOHONABYMX MOMHIIOK, SKi OyBalOTh
IIPUXOBAaHUMH Ta OYEeBHUAHMMH. OYEBHAHI MOMMIKH 3aKOHOAABISI BHSBUTH HE
CKJIAJHO, aJPKe BOHM JIe)KaTb Haue Ha IIOBEPXHi, a INPUXOBAHI y TEKCTI 3aKOHY
MOYKHA BUSIBUTH JIMIIIE YIIPOIOBXK MEBHOTO Yacy y MpoIieci ixX Ail y MexaHi3mi mpa-
BOBOTO perymioBaHHs. Jlo Takux HenoidikiB HOpM mpaBa B. KocoBuu BigHOCHTB
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MPaBOBi YITyIIEHHSI, PaBOBI 3aMOBUYBAaHHS, HEY3TODKEHICTh IOPUINIHUX HOPM,
HEBIJMOBIIHICT, HOPMAaTUBHO-IIPABOBUX IPHUITUCIB NPUHIUIAM [IpaBa Ta JOKTPHU-
HaJBHHUM ITiIXOAaM Teopii IpaBa, HCOOIPYHTOBaHA YACTKOBA BH3HAYEHICTH, Bif-
CYTHICTh MEXaHi3My peasizailii, HeyHi()iKOBaHICTh 3MiCTOBOTO HAIIOBHEHHS OJIHA-
KOBUX IOPUAMYHUX TEPMiHIB, HEAOTpUMaHHS nependadeHoi cr. 22 Koncrurymii
YkpaiHu BUMOTH TIPO Te, 110 MPU MPUIHATTI HOBUX 3aKOHIB a00 BHECEHHI 3MiH 10
YUHHUX 3aKOHIB HE JOIYCKA€THCS 3BY)KCHHS 3MICTYy Ta 00CATY iCHYIOUH NpaB i
cBobon. Hemorpumanns nependadenoi cr. 22 Koncrutyunii YkpaiHu BUMOTH TIpH
MPUAHSATTI HOBUX 3aKOHIB a00 BHECEHHI 3MiH JI0 YMHHHUX 3aKOHIB € aKTyaJbHOO
03HAKOI0 HEee(DeKTUBHOCTI HOPMU IIpaBa, ajpke HOpMa, sIKa 3BYXKYy€ 3MICT Ta 00csT
ICHYIOYHX TpaB i cBOOOI, TI0 CyTi, € KOMi3iiHHO0.

Otxe, Hee(EeKTUBHI IPaBOBI HOPMHU MaloTh Jiile (opMaIbHUI 3MICT 1 He
BUKOHYIOTh CBOTO IPH3HAYEHHsI, BOHH HE 3[aTHI JOCSATTH MOCTABICHOI METH Ipa-
BOBOTO PETYJIIOBAHHS Ta (akTUUHO HE Ail0Th. HeedekTuBHI HOPMU MpaBa HE Mic-
TSTH YiTKOT METH IIPAaBOBOTO PETYIIOBAaHHS a0 K Taka MeTa He MOXKe OyTH JOCHT-
HyTa Ha IIEBHOMY €Talli NMPaBOBOTO PETYNIOBaHHS YU CIIPUHHATA CyCIIECTBOM.
BracHe BifiCyTHICTb METH IIPAaBOBOI'O PETy/IIOBaHHS a00 X i IPaKTUYHA HEOCSK-
HICTB y HOpMI TIpaBa € 03HaKO 11 Hee()eKTUBHOCTI.

HeedextuBHa HOpMa mpaBa — 11e HOpPMa, sIKa HE 3[aTHA AOCSITU HOCTABIECHOI
METH MPaBOBOTO PETYJIIOBAaHHS Ta 3a0€3MEUUTH IHTEPECH AEPXKaBU Ta CYCIIiIb-
CTBa, CIPUATH TX B3a€MOJIii; Taka HOpMa € HACIIIJIKOM MPaBOTBOPYOT OMHJIKH Ta/
a00 3J0BKUBaHHSA IPaBOM CyO’€KTa HPaBOTBOPUOCTI, HEXTYBAHHSIM OCTaHHIM
ICHYIOUHMX MPaBHUI HOPMOTBOPUYOI TEXHIKH.

AHai3 HayKoBOi JiTepaTypH Ja€ MOMXIIUBICTh BUOKPEMHUTH OCHOBHI O3HAKH
Hee(heKTHBHOT HOPMH TpaBa:

1. HeMOXJMBICTh JOCATTH MOCTABICHOI METH IIPABOBOIO PETYNIOBAHHS, IO
O3HaYae HAsBHICTH IIOCTABICHOI 3aKOHO/IABIIEM METH, sIKa He BiJIIIOBINae peasbHo-
MY CTaHy PO3BHUTKY CyCIIJIbCTBA Ta JIepyKaBH a00 K BiJICYTHICTh JIi€EBUX MEXaHi3-
MiB IIPaBOBOIO PEry/IIOBaHHS.

2. CynepeunTh iHTEpecaM JIep:KaBH Ta CycriibeTBa. ToOTO HOpMa MpaBa npu-
HHATA BCyneped MPUHIMIIAM [1paBa, MKHAPOAHUM IIPUHIIUIIAM Ta €BPONCHCHKUM
CTaHJapTaM, SIKi CTaBIIATh IHTEPECH JCPIKABHU 1 CYCIUILCTBA TOJIOBHUM 00’ €KTOM
MPaBOBOTO PETYIIOBAHHSL.

3. He Binnosizae mnpaBuiiaM HOPMOTBOPYOI TEXHIKU (OCOONMBO y MUTAHHSIX
CHIBBIIHOIIICHHS 3 IHIIMMHU HOpMaMu ). Hopma npaBa He MICTUTh MEXaHi3MiB pea-
Ji3anii Ta cTanol IOPUIMYHOI TEPMIHOJOTII, NMOJOKEHHS Ta MeTa Takoli HOPMU
HEUITKI Ta HE € OUCBUIHUMH 1 3pO3YMIUTUMH [Tl YYACHUKIB ITPABOBITHOCHH.

4. He BipmoBizae iCHYIOYOMY CTaHy PO3BHUTKY CyCl‘IlJ‘leI/IX BiJTHOCHH.
Hopma mpasa CYNEPEUHTh MECBHUM MOPATBHUM HH pelNiriiHuM mpaBuiIaM i
MEPEKOHAHHM, COLiaJIbHO-€KOHOMIYHOMY Ta MOJITHYHOMY PO3BUTKY CyCIiJIb-
CTBa Ha IICBHOMY eTarli abo K, HaBIIaKU, MICTHTH ITOJIOXKEHHS, SIKi HE CIIpHiiMa-
FOTBCSI yCiMa yYaCHUKaMH MPABOBIJIHOCHH OJHAKOBO, 3Ba)KaIOYH HA iX piBEHBb
IIPABOCBIIOMOCTI.
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5. CynepeuuThb iHIIMM HOpMaM TIpaBa BHIIOT FOPHIMYHOI CHITH, IO MPU3BO-
JIATH O BUHUKHEHHS KOJII31M.

IlepeBarkHa KUTBKICTH O3HAK, IO XapaKTepH3YIOTh Hee()EKTHBHY HOPMY
paBa, CTOCYIOTHCS 11 3MICTY, a OT)KE, BUHUKAIOTh YK€ Ha eTalli IPaBOTBOPUO] iHi-
LiaTUBH, KOIH (HOPMYIOTHCS MeTa Ta MPOEKT HOPMH.

®dopmyBaHHs Ta BUKIaJEHHS METH Ta IHIIUX MOJOXKEHb HOPMH IIPaBa MPsMO
IOB’s13aHE 13 AiSVIBHICTIO 3aKOHOJABLSL Ta IPaBUIaMH HOPMOTBOPYOI TEXHIKH,
TOMY NMPUHHATTS Hee(EKTHBHUX HOPM MpaBa MEPEeBaYKHO CIIPHIMHEHE Pi3HUMHU
JneeKTaMu Ta MOMUIKAMH MPABOTBOPYOCTI 200 kK MPSIMUM OaskaHHSIM 3aKOHO/IaB-
151 CTBOPHUTH HOPMY IpaBa, sika He Oy/e MisTH.

BpaxoByroun icHyrOUYi MOMHJIKM 3aKOHOJABIS Ta Ae(PEKTH MPaBOTBOPYOCTI,
cepell Hee(EeKTUBHUX HOPM MOXKHA, 30KpeMa, BUAUIMTH Taki: (IKTUBHI HOPMH,
HOPMH 3 HETaTUBHOK €(EKTUBHICTIO Ta Ne(EKTHI HOPMHU.

Kpurepisimu Taxoi xiacudikauii € OIiHKa 3MiCTy HOPMH, 3BaXKalOUuU Ha HasB-
HICTh PUXOBaHHUX Ta OYEBUIAHUX, TOOTO ITPyOUX IIOMHUIOK HOPMOTBOPUOI TEXHIKU
(pixTHBHI HOpMH Ta JeEKTHI HOPMHU), & TAKOXK 1X (HOpPM) BIUIMB Ha CYCIHiJIbHI
BiJTHOCHHH. AJDKe Taka Tpyna HOPM IpaBa, sSIK HOPMH 3 HETaTUBHOIO e(heKTUBHIC-
TIO, ()AKTUYHO MAIOTh BIUIMB Ha CYCIIUIbHI BIJIHOCHHH, HABIAKH, MOTIPIIYIOUH
CTaH CIpaB y MEBHil cdepi IPaBOBOrO PEryIIOBAHHI.

@DIKTHBHI NPABOBI HOPMH HE pEali3ylOThCs Ha IMPAKTHUIl, TOOTO HE MarOTh
MIPAKTUYHOTO 3aCTOCYBaHHS. YKpaiHChbKa MaJia CHIUKJIONEIisl BU3HAYAE (IKIII0
(Bin nar. fictio), sk Te, 1110 HE BiAMOBIgA€ AIMCHOCTI Ta He 30iraeThes 3 peabHUMU
SIBUII[AMH Ta TPOLIECaMH, Ma€ 3HAYHY BiIMIHHICTh BiJl OPUTIHAIY Ta OPHUTIHAIBHOT
inpopmarii®.

MoskHa CTBEpKYBaTH, 10 (PIKTUBHI HOPMH TpaBa HE 30iraloThCs 3 pealbHH-
MM SIBUILAMH 1 [TPOIIECAMU Ta iICHYIOTb JIHIIe (OPMaIBHO Ha Tanepi, ajKe X npax-
THUYHE 3aCTOCYBAHHS HEMOXUIMBe. Taka HOpMa mpaBa Mae Jumie (GopmanbHHA
BUIVISIT HOPMH TIpaBa, TOOTO BOHa c(hopMoOBaHa, TPUITHATA Ta OMyOJiKOBaHA BiJi-
MOBIZIHO JI0 ICHYI0YOT MPOLIEAYPH, alie TisITH BOHA HE MOXKE.

BonHouvac He BCi HOpMH TIpaBa, sIKi He 3aCTOCOBYIOThCS Ha TIPAKTHIII, € (DIKTHB-
HUMH. JIesiki HOPMH 3aCTOCOBYIOTHCSI HEYACTO ab0 MPUIMATIHCS Ha MEPCIEKTUBY
32 YMOBH MaiOyTHIX 3MiH y CyCITiJIbCTBI.

Jns BU3HAYEHHS XapaKTEPHUX O3HAaK (DIKTMBHUX HOPM IpaBa BayKIUBHM €
BU3HAYEHHS iX MicCIs cepe]] IHIMX Hee(heKTUBHHUX MPABOBUX HOPM.

IMin ¢ixruBHOW HOpMOIO S1. CHPOTHIKOBa PO3yMi€ Pi3HOBH MPAaBOTBOPUOL
MOMUJIKH, 1[0 BUHHUKJIA BHACIIZIOK JOOPOCOBICHOT TOMUIKH HOPMOTBOPIIS, 3yMOB-
JIeHOT HETIOBHOTOIO MMi3HAHHS MPAaBOBUX SIBUIL 200 HEBIIIOBIIHOCTI KOHKPETHOTO
NPaBOBOTO BENIiHHS OCHOBAM i7€O0JIOTii JepXaBH, PE3yNIbTaTOM AKOI € MpaBoBa
HOpMa, 1110 BOJIOJi€ (OPMAaIBHOIO MPABOBOIO MOXIIMBICTIO. Bru3HadeHo, mo dik-
THBHA TPaBoBa HOpMa HaOyBa€ SIBHOTO CTATyCy, KOJIM BOHA yCBITOMIIOETHCS SIK
¢ikuis, TOOTO MOJOXKEHHsI, SIKe HE BiNNOBigae peanbHOCTi. OCHOBHOIO BIACTHUBI-
cTi0 (DIKTUBHOT HOPMHM, Ha JYMKY BYCHOI, € 1 MPUHIMIIOBA HEPEai30BaHICTh Y
paMKax MEeBHOI CYKYITHOCTI YMOB JIaHOI CHCTeMH’.
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O. VbsiHOBChKA B JIUCEPTAIIHHOMY JIOCII/PKEHHI pOOMTh BUCHOBOK, 1110 (iK-
THBHA HOpPMa € PE3yJbTATOM IMOMMJIKH MPABOTBOPYOCTI, a CaMe PE3yJIbTaToM
HOMHJIKH 3aKOHOJIABIIs, [0 CTBOPUB «HEi€31aTHY HOpMY» ",

Tak, QpikTHBHA IpaBOBAa HOpMA MOXe OyTH Jiniie Hee()eKTUBHO, aJIKEe BOHA €
pe3yJIbTaTOM ITIOMHJIKH TPaBOTBOPYOCTi. J[OCATHEHHS METH (DIKTHBHOI HOPMH
HEMOXIIHBE Y TIpolieci ii peanizaiiii abo jk 3aKiajieHa MeTa He BiJIIIOBIa€ CyCITib-
HHMM BiJHOCHHAM, X04a caMa HOpMa IIPUIHATA 3 JOTPHUMaHHAM YCiX 3aKOHOAaBUMX
poLenyp.

Sk npuxnan GikTHBHOI HOPMHU ITpaBa MOJKHA HAaBECTH BKE CKAacOBAaHY HOPMY
nocranosu KaGinery Minictpis Ykpainu Big 20.03.2022 Ne 335 «/lesiki nuTanHs
3MIHCHEHHS OIUIaTH TOBapiB, poOIT 1 mociyr ajs 3a0e3neueHHs noTped ceKTopy
0e3neku i 000pPOHM B yMOBaX BOEHHOTO CTaHY» IIOJI0 HEMPaBOMIpHOCTI (3a00po-
HH) BKJIFOUEHHS MPUOYTKY B LiHY TOBapiB 0OOPOHHOTO MPU3HAYSHHS, X04a Ofiep-
JKaHHSI TIPUOYTKY € METOK CTBOPCHHs TOCIOAAPCHKUX TOBAapUCTB Ta HE Oyio
IpsIMO 3a00POHEHO III€I0 K MOCTAHOBOKO. Jl0 TaKUX k¢ (hIKTHBHHX HOPM MOXKHA
BiJTHECTH OKpeMi NosiokeHHs1 3akoHy Ykpainu «IIpo (iHaHCOBO-KpeAUTHI Mexa-
Hi3MHU 1 ynpaBiiHHS MaifHOM IpH OyIiBHHUITBI XKUTIA Ta ONEpallisX 3 HEPYXOMi-
ctro» B 2003 p., sIKMiT BCTAHOBIIIOE 3arajibHi PHUHIIMIIH, TIPABOBI Ta OpraHi3aiii-
Hi 3aca/iyl 3aTy4eHHs KOITIB (i3UUHUX 1 IOPUIUYHUX 0Ci0 B YIPaABIiHHS 3 METOIO
(hinaHCyBaHHS Oy/IBHHIITBA KHUTJIA Ta OCOOIMBOCTI YIPABIIHHSI [IUMH KOIITAMH.
Ha npaktuni nepeBaskHa OUTBILIICTD TOJIOKEHb 3aKOHY HE JIi€, a 3aJIy4eHHS KOILTIB
(i3UuHMX 1 IOpUIUYHUX OCI0 B yIpaBIiHHS 3 METO0 (DiHAHCYBaHHs OyJiBHUIITBA
JKUTIIA 3/1IACHIOETHCS IIUISIXOM YKIJIAJICHHS PI3HOTO IUIaHY 1HBECTUIIHHUX 1 moTie-
PEIHIX JOroBOPiB KyMiBIi-IPOAAXKY HEPYXOMOCTI.

OxpeMo icHYIOTh Hee)eKTHBHI HOPMH TIpaBa, sSKi JIOTh, PEai3ylOThCs, aje
3aBaXKal0Th PO3BUTKY CYCIUIBHUX BiIHOCHH, BOHM 3aliBi B CHCTeMi IpaBa, aje 3
SKIXOCH IIPUYHH HE OyITN BUKITFOYCH] 3aKOHOIABIIEM 3 Hel. BOHM MalOTh «HEraTHBHY
e(eKTUBHICTB», TOOTO iX JIisl 3yMOBIIFOE 3BOPOTHI MPOLIECH B PO3BUTKY CYCIIBHUX
BifHOCHH. HalfOinbl1 sickpaBUM IIPUKIAJOM HOPM 3 HETATUBHON €(DEKTUBHICTIO €
MOCTaHOBA PAJITHCHKOTO ypsiay «I1po mocuiieHHs: 60poTHOU 3 MUSILITBOM 1 PO HaBe-
JICHHS IOPSAAKY B TOPTiBIIi MilTHUMH CHMPTHUMU HAMIOSIMI», SIKOIO OyJ10 3a00pOHEHO
MPOJIAK 1 CKOPOUEHO BUPOOHUIITBO aKOroir. HartoMicTh BHPOOHHIITBO KOHTpa-
(haKTHOTO AJTKOTOJTIO Ta HOTO MPO/IAK HAOYJIM TAKUX MACIITAOIB, 110 TOrOYaCHI opra-
HH TIPABOTIOPSIKY OyJIH HECIIPOMOXKHI [[bOMY IPOTHJIISTH.

[MpuknasoM HOPM 3 HEraTHBHOK €()EKTHBHICTIO B CydacHii YkpaiHi cTaB
3akoH Ykpainu «IIpo 3a60poHy rpanbpHoro 0izHecy B YKpaiHi», sIKUi 3a00pOHSB
rpajbHUi Oi3HEC Ta y4acTh B a3apTHHX irpax, HATOMICTh MPHU3BIB JI0 CTBOPCHHS
LIJTNX MEepesK MOKep KiIyOiB 1 pi3HUX IPUXOBAHUX MiJ JOTepel irpOBUX 3aJiB TOLIO,
AKi OyIH IpeaMeTOM MOCTIiHOI yBaru MpaBOOXOPOHIIIB.

Oxkpemy rpyny Hee()eKTHBHUX HOPM IpaBa CTAHOBIAThH JC(PEKTHI HOPMH, SIKi
MICTATh CYTTEBI IMOMMIIKM HOPMOTBOPYOi TEXHIKH, CylepedaTh iHIINM HOpMaM
MpaBa BUIOT FOPUIUYHOT CHIIM a00 JK BOHHU € 3aCTapuUTMMHK Ta B3araji He BiJIOBi-
JIAIOTh CTaHy Ta rnorpedam CycrijabCcTBa.
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Jlo nedekTHUX HOPM MOXHa BigHecTH 4. 3 cT. 85 BakoHy Ykpainu «IIpo neH-
ciiine 3a0e31e4eHHsY, 110 Hepegdadae OOMEKEHHS MaKCUMAIILHOIO PO3MIpy HEH-
cii, mo npsiMo cynepeduts Koncrutynii Ykpainu Ta BXe € NpeaMeToM PO3IIALY
Koncturyuiitnoro Cyny VYkpainu. IHmmM npukiaagoMm aedekTHHX HOPM €
JKutnosuii koneke Ykpainu, sSIKuit JaBHO OTpeOy€e BUKITFOYCHHS 13 IPABOBOT CHC-
TEMH, 3BYKAFOYM HA HOTO 3aCTapiliCTh Ta OPIEHTAIFO HA COLIANTiCTHYHE MUHYJIC.

Jo mpuxnany, cr. 96 XKumioBoro kopekcy YkpaiHu nepenbauae BHIYUEHHs
OTPUMAHOIO BiJl A€PKAaBU JKUJIOTO IIPUMIILIEHHS, BUKOPHCTOBYBAHOTO VISl OZEP-
kaHHs HeTpymoBux noxomiB. Ille mikasimor € cr. 106 JXutnoBoro komekcy
VYkpainu, sika niepenoavyae BUCEICHHS 0€3 HaJlaHHS TPOMAJISIHAM IHIIIOTO YKHJIOTO
MPUMIIIIEHHS, SIKIIO0 HaliMad, YiIeHH Horo ciM’ abo iHIm 0co0H, SIKi TIPOKHBAIOThH
pPa3’oM 3 HUM, CUCTEMaTHYHO HOPYLIYIOTh IPaBUiIa COLIaliCTUYHOTO CIIiBXKHUTTSL.
IIi Ta iHmi nedexkTHi HOPMHU NPHU3BOIATH [0 3aHENaxy LiIoi ramysi KHTJIOBOTO
3aKOHOJIABCTBA, TOMY X BHJIyYEHHS Ma€ OyTH NPiOPUTETOM 3aKOHOMABIISL.

BucnoBku. Orxe, HeeeKTHBHI HOPMH ITpaBa MOXKYTh TPUBAJIHMH Yac iCHyBa-
TU B IIPABOBIii cUCTEMI, XOua BOHU CIIPABJIAIOTh HEFATUBHUM BILIUB Ha i PO3BUTOK
Ta (yHKLIOHYBaHHS.

HeedextuBHa HOpMa mpaBa He3laTHA AOCAITH IIOCTaBICHOI METH IIPABOBOTO
peryJIroBaHHS Ta 3a0€3MeUUTH THTEPECH JICPIKABH Ta CYCHUIBCTBA, CIIPHUSTH X B3a-
€MOJIT, aJke BOHA MEPEBaKHO € HACIIIKOM MPaBOTBOPYOT TOMIIIKH.

BpaxoByioun icHyIOYl IMOMUIJIKM 3aKOHOJABLS Ta Ae(EKTU IPaBOTBOPUOCTI,
cepen Hee(EeKTMBHUX HOPM MOXKHA, 30KpeMa, BUAUIMTH Taki: (IKTUBHI HOPMH,
HOPMH 3 HETaTUBHOI €(EKTUBHICTIO Ta Je(EKTHI HOPMHU.

CBoeuacHe BUSIBJICHHS Hee(EKTHBHUX HOPM Ta IX BUKJIIOUCHHS, OHOBJICHHS
TaKUX HOPM Mae OyTH B LIEHTPI YBaru sik cy0’€KTiB 3aKOHOAABYOT iHIIIATHBH, TaK
1 HayKOBIIIB Ta aKTUBHHUX WIEHIB IPOMAJSTHCBKOIO CycHiabeTBa. OkpeMoi yBaru
notpedye pO3BUTOK IHCTUTYTY BIAIMOBINANBHOCTI 32 pO3POOJICHHS Ta TPUHHATTS
Hee(EeKTHMBHUX HOPM, aJKe JaHe MUTaHHS MA€ CTaTH MPEAMETOM OKPEMHX HayKO-
BHX PO3BIJIOK.
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MUTaHHS PO3MEIKYBaHHS OHATH IOpUANYHA (iKiis, paBoBa ¢ikiis, GikTHBHA HOpMA, (iK-
TUBHICTh. Po3sumok nionpuemnuymea 8 Ykpaini: 6e3nexa 30illCHeHHs 20Cno0apcbKol 0isiib-
Hocmi: 30IpHUK HAyKOBHX TIpallb 3a MiJCyMKaMu Kpyrioro croiy (Xapkis, 14 rpyass
2018 p.). Xapkis, 2019. C. 219-223. C. 221. 10. YnbsHoBchka O. Dikuii B mpaBoBiii cucre-
Mi YKpaiHu: auc. ... Kaua. ropu. Hayk / Onec. Hau. ropua. akaa. Oxneca, 2010. 215 c. C. 47.
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Oleksii Volokhov. An inefficient legal norm: general theoretical characteristics

Legal reforms in Ukraine, which are sometimes accompanied by a shift in the
priorities of the participants of the legislative process (who are trying to achieve
political goals, obtain political dividends, or have a low level of rule-making
technique), can lead to the implementation of ineffective legal norms that do not have
a clear goal and do not contain mechanisms of legal regulation. Such legal norms may
conflict with other norms; they aim not to achieve social goals and only partially
correspond to existing social relations.

Therefore, there is a need to research such a legal category as an ineffective norm
of law, the features of its adoption, and the reasons for ineffectiveness, criteria, and
classification of such norms. After all, introducing responsibility for adopting an
ineffective norm should be done by forming a clear concept and criteria for an
inadequate norm.

An ineffective legal norm is a norm in legislation that is unable to achieve the set
goal of legal regulation and ensure the interests of the state and society promote their
interaction; such a rule is a consequence of a rule-making error and abuse of the right
of the subject of rulemaking, neglect of the latest existing rules of rule-making
technique.

The analysis of scientific approaches makes it possible to single out the main signs
of an ineffective legal norm:
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1. The impossibility of achieving the set goal of legal regulation, which means the
presence of a goal set by the legislator that does not correspond to the current level of
development of society and the state or the absence of effective mechanisms of legal
regulation.

2. Contradicts to the interests of the state and society. That means the legal norm
was adopted contrary to the principles of law, international principles, and European
standards, which place the interests of the state and society as the main object of legal
regulation.

3. Does not comply with the rules of normative engineering (especially about other
norms). The legal norm does not contain implementation mechanisms and stable legal
terminology, the provisions and purpose of such a rule must be clarified and
understandable for participants in legal relations.

4. Does not correspond to the current development of social relations. The legal
norm contradicts specific moral or religious rules and beliefs, as well as the
socioeconomic and political development of society at a particular stage, or, on the
contrary, contains provisions that are not perceived equally by all participants of legal
relations, considering their level of legal awareness.

5. Contradicts other norms of the law of higher legal force, which leads to
collisions.

The number of signs characterizing an ineffective norm of law deals with its
content and, therefore, arises already at the law-making initiative stage, when the
norm’s purpose and project are formed.

Due to the legislator’s mistakes and defects in the Rulemaking Process, the
inefficient norms can be separated into fictitious norms, norms with negative
effectiveness, and defective norms.

The identification of inefficient norms and their elimination should be the focus of
legislators, scientists, and active members of civil society. In addition, the study of the
institution of responsibility for developing and adopting inefficient norms requires
special attention. The development of the institution of responsibility for developing
and adopting ineffective norms requires special attention because this issue should be
the subject of separate scientific investigations.

Key words: an inefficient legal norm, classification of an ineffective legal norm,
defects of the Rulemaking Process, criteria of an inefficient legal norm.



