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Tymchenko Hennadii. Some problematic issues of the institute of securing
evidence in civil proceedings

The article examines the place of the rules on securing evidence in the structure of
proving the circumstances of civil cases, the concept and procedural form of securing
evidence in civil proceedings. The author substantiates that adversarial and dispositive
principles determine the parties' free disposal of their rights, the burden of proof of
their claims and objections, equal opportunities to prove their legal position before the
court, and elements of judicial guidance in civil proceedings. Taken together, these
principles determine the specifics of the nature of the procedural activity to establish
the circumstances of civil cases.

The author argues that the procedures for securing evidence are an important
element of the mechanism for exercising the parties' evidentiary rights, in particular,
the right to collect and present evidence. Due to various circumstances, the necessary
evidence is not always at the disposal of the parties. At the same time, the possibility
to resort to securing evidence corresponds to the general duty of the court to judicially
manage the process. The provision of evidence in civil proceedings can be legitimately
considered as an activity of the parties aimed at obtaining the necessary evidence in
compliance with the conditions provided for by law and as an activity of the court that
assists in the collection and presentation of evidence.

The Code of Civil Procedure of Ukraine as amended in 2017 expanded the list of
requirements that must be met by an application for securing evidence. The legislator,
regulating the procedure for securing evidence (deadlines for filing such an application,
peculiarities of the court proceedings and consequences of initiating the securing of
evidence), sees its implementation exclusively in the claim proceedings. A certain
novelty of the Code of Civil Procedure of Ukraine as amended in 2017 is the possibility
to use the institute of securing evidence in the course of consideration of a case by an
international commercial arbitration or arbitral tribunal.

Key words: provision of evidence, proof, means of proof, civil proceedings, judicial
procedures.
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MPABUIIA OPTAHI3ALIT EOEKTUBHOIO
UMBINIbHOIO CYAOYUNHCTBA AK €AUHI CTAHOAPTHU
BUPILUEHHA NMPOLUECYAJIbHUX NMUTAHb

V' cmammi 30iticnioemvca naykogo-npakmuunuil ananiz 0okymenma «llpasuna
opeanizayii epekmusrHo2o yusinoHo2o cydouurncmea y Kuiscokomy anensyitinomy cyoiy
(2023 p.) 3 mouku 30py 3anpo8adICeHHs HOBUX MEXAHI3MIE 3a0e3neueHHs. epeKmusHo-
20 YUBINbHO20 CYOOUUHCIBA, 30KPEeMa 8 YMOBAX BOECHHO20 cmany. Buznauaemuocsa opu-
ouuna cuna i modcnuge micye yux Ilpasun y cucmemi odxcepen YyugiibHO20 NPoyecyaiv-
1020 npasa, a makodic «3a8oannay 3asuavenux Ilpasun. Hasooumucsa xapaxmepucmu-
Ka nonoxcens Ipasun, siki cynepeuams nonosicennsim LIIIK Yrpainu abo sic 0yoroioms
1020 Hopmu. OOIPYHMOBYEMBCA BUCHOBOK, WO He Juule OPUOUYHA CUAd, A U NPAKMUY-
Ha yinnicms po3podaenux Ilpasun uKIuUKae cymHisu, aoxce 6 HUX 8i0CYmmi neéHi Ho6i
iHCmpymMenmu 4y HOGi peKoMeHOayii wooo MIyMadeHHs NpoYecyarbHux HOpM, sKi
Mmoenu 6 3abesneyumu egekmusHe YusinbHe CyOOoUUHCNBO abo HC NIOSUWUMU 1020
ehekmueHicmb NOPIBHAHO 3 ICHYIOUUM NPOYECYATbHUM pe2ynioeanHam. [Ipononyemubcs
samicmo Ipasun suoamu cmpykmypo8anuii 3a 6i0nogioHUMU NPOYecyanbHUMu NUMan-
Hamu (posdinamu) 30ipHUK 8I0N0GIOHUX piutenb Bepxoenozco Cydy ma Paou cyoodis
Vrpainu.

Kniouogi cnosa: yuginvie cyoouuncmeo, npaguid, eqhekmugnicms, cyoo8uil po3-
27150, ONepamuBHICIb, CB0EYACHICIb, NPOYECYANbHA POPMA, NPOYECYANbHI NUMAHHS,
cmanoapmu, ¢yo, Y4acHUKU Cnpagu.

Koroied Serhii. Rules for the organization an effective civil proceedings as
unified standards for solving procedural issues

The article carries out a scientific and practical analysis of the document «Rules
for the Organization of Effective Civil Proceedings in the Kyiv Court of Appeal» (2023)
from the point of view of the introduction of new mechanisms for ensuring effective civil
proceedings, in particular in the conditions of martial law. The legal force and possible
place of the specified Rules in the system of sources of civil procedural law, as well as
the «objectivesy of the specified Rules, are determined. The characteristics of the
provisions of the Rules are given, which contradict the provisions of the Civil Code of
Ukraine or duplicate its norms. The conclusion is substantiated that not only the legal
force, but also the practical value of the developed Rules raises doubts, because they
lack any new tools or new recommendations for the interpretation of procedural norms
that could ensure effective civil proceedings or increase its effectiveness in comparison
with the existing procedural regulation. Instead of the Rules, it is proposed to issue a
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structured by relevant procedural issues (chapters) «collection» of relevant conclusions
of the Supreme Court and of the decisions of Council of Judges of Ukraine.

Key words: civil proceedings, rules, effectiveness, trial, efficiency, timeliness,
procedural form, procedural issues, standards, court, participants in the case.

Beryn. e necsaTok pokiB TOMY B CBOIX MONEPEIHIX HAYKOBUX ITyOJIiKaIisgX MU
NPUAUTSIIA YMMAJIO YBAard MUTaHHSIM €()EeKTUBHOCTI MPABOCYIIS B aCTEKTI BIOCKO-
HaJICHHS [MBUIBHOTO MPOLECYaIbHOTO MOPSAKY PO3DLILY CyIaMH IUBITBHHX
cripaB. My BBaXaiu, 110 TpodieMa e)eKTHBHOCTI MPABOCY/UIS B LIMBUIBHUX CITpa-
BaX IiIJIsirae BUPILIEHHIO KOMIUIEKCHO, SIK OpraHi3aliiHUMH 3aco0amu (piBHOMIpHE
HABaHTAXXCHHS Ha CYJUIIB, HAJCKHE MaTepiajbHe 3a0€3MeUeHHs CYJiB, OCTaTHS
KIUJIBKICTh KBaTI(DIKOBAaHUX CYHJIBCHKUX KaJpiB, X JOOPOCOBICHE CTaBJICHHS JI0
CIIpaBH 1 TIOBara JI0 3aKOHY TOIIO), TaK 1 MUISIXOM YAOCKOHAJICHHS [IUBIJIBHOTO MPO-
LIECYaJbHOTO PETYIIOBAHHS, a/ke e(EKTUBHICTh LUBUILHOTO CYJIOUYHHCTBA 3aJie-
JKUTh TIEPETyCIM Bifl IKOCTI MPOIECYaTbHOTO PEIIAMEHTY BCIX CTajliil IUBLIBHOTO
MPOLIECY Ta OB’ sI3aHa i3 IM(EPEHITIAIIIEI0 Ta ONTUMI3AIIIER POLIECY, CIIPOILICHHSIM
1 IPUCKOPEHHSIM CYIOBHX TPOIE/YP, HaJTAHHSIM HOBOTO TIIyMa4eHHsI pO3yMiHHS 3Mi-
CTy IMBUIBHUX TMPOLECYATbHUX IHCTUTYTIB, BiJl peasi3allii sIKHX MPSIMO 3aJIeKUTh
e()CKTUBHICTh IIMBIJIBHOTO CYJIOUHHCTBA, HAIUICHHSAM CY/UIIB TAKUMHU TPOIIECYyallb-
HUMH TIOBHOB2)XCHHSMH B TIPOLIECI, SIKI JaBaiy O TM 3MOT'Y BUKOHYBATH IIPABOCYIHI
(yHKIIIT, BTpYJAr09InCh 38 HEOOXiTHOCTI B TUCIIO3UTHBHI i 3MarajbHi paBa CTOpiH'.
Bigroni sik cepen BUCHHX-TIPOLIECYATICTIB, TaK 1 CYAIiB MUTAHHIO eEKTHBHOCTI
IUBUIHHOTO MPABOCY/UIS MIPUAIISIETHCS JOCTATHS yBara, Xo4a yHiBepCaJlbHHUX ITi[X0-
JIB [I0JI0 BU3HAUCHHS YMHHHUKIB (TIepelyMOB) 3a0e3reucHHs e(DEKTUBHOCTI TOTO Y1
IHIIIOTO BHY CYJIOYMHCTBA HE BHUPOONEHO. [IparHeHHs CTBOpUTH €(PEKTHBHE
[IMBLIBHE CYJOYMHCTBO 3aJIMIIAETHCS TOJIOBHOIO METOIO CyIOBO-TIPABOBOT pedhopmH,
aJKe PO3pOOUTH CHCTEMY BUPIIIICHHS I[UBIJIBHO-TIPABOBHX CIIOPIB, sIka O HAWO1IBII
e(heKTUBHO 3aXHINalia MOpyIIeHi pasa Ta Oyna O 3aTHOIO ONIEPATUBHO 1 MPABHIBHO
BUPIIIYBAaTH BEJIMKY KiJIbKICTh MPABOBUX CIIOPIB, JA0CI HE BAAETHCS, X04a y 3B’ S3KY
31 301IBIICHHSM HABAHTAXKCHHSI HA YaCTHHY CY/IB Yepe3 NPUIUHECHHS POOOTH CYIIIB
Ha THMYaCOBO OKYITOBaHil TEpUTOPIT i TEpUTOPIi BEACHHS BOEHHUX i, POIIECY-
IBHUI acnekT 3a0e3nedeHHst e()eKTHBHOCTI HUBUIBHOTO CYIOYMHCTBA B YMOBAX
BOEHHOTO CTaHy Ha0yBae HeaOHMSKOI aKTyalbHOCTI.

Orusa Jiitepatypu 3 TeMu JocaikeHHs. [Tutanus 3a0e3neucHAs eeKTHB-
HOCTI LUBIJIBHOTO CYIOYMHCTBA TOB’sI3aHE 13 IMBUILHOIO MpPOIECyaabHOK (Hop-
MO0 3aXMCTy TIPaB y I[IOMY, Pi3Hi ACTMIEKTH SKOi BHCBITIIFOBAIM Y CBOIX POOOTax
npoBifHi BueHi-nporecyamicta: 1. B. Aunponos, C. C. buukoa, B. 1. bobpuk,
C. B. Bacunbes, K. B. I'ycapos, X. A. JlxxaBanos, O. O. Kapmasa, B. B. Komapos,
M. JI. Koxanceka, M. II. Kypuno, /. /. Jlycnenux, 0. JI. Ilpuruka,
0. 10. PsGuenxo, I, I1. Tumuerko, M. 1. tedan, B. I1. ®ennny, C. 5. Pypca,
M. M. SIcuHOK Ta iH.

IlocTanoBka mpodaemu. BomHowac, sIK CIYIIHO 3ayBakKyBaB akKaJIeMiK
O. J. Kpymyan, miaBuiieHHs e(QeKTHBHOCTI IIMBITBHOTO CYTOYHHCTBA MOXKIIUBE
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caMe 3a paxXyHOK BHYTPILIHIX Pe3epBiB CYIOBOI CHCTEMH B MEXax ICHYIOUOIro
MOPSIIKY CYIOYMHCTBA, a TAKOXK YIOCKOHAJCHHS TAaKOro MOpsaKy’. Mu Takox
JOTPUMYEMOCH TOYKH 30Dy, IO €(EeKTHBHICTh IIMBUILHOTO CYJIOYHHCTBA 3aje-
JKUThH HE JIMIIE BiJ BIOCKOHAJICHHS MPOLECYaIbHOTO PErIaMEeHTy, a i Bix mpa-
BUJIBHOTO TAYMAYEHHS PO3YMiHHS 3MICTy HUBUIBHUX MPOILECYaTbHUX IHCTHTY-
TiB. | B boMy acmiekTi cy/is KacaniiHOTo IUBUILHOTO CYy Y CKJai BepxoBHOTO
Cyny 1. [. JlycieHHK CIIyIIHO HaroJIollyBas, 11O ITiJ1 4ac 3/1iiiCHEHHS PaBOCy/I-
ISl CyAHW TIOBHHHI BMITH «IPUCTOCOBYBAaTH» YMHHI MpOLECyaJbHI HOPMHU IS
JEBOTO 3IifICHEHHS MPaBOCYAI B YMOBaX BOEHHOTo ctaHy’. ToOTO (akTHIHO
WAeThCsl PO MEBHI €IMHI MpoIleCcyabHI CTaHAAPTH B 3aCTOCYBaHHI MPOLECY-
anpHUX npunuci. Came Npo Taki CTAaHAAPTH WIACTHCS B JIOKYMEHTI 13 HAa3BOIO
«IIpaBuna oprauizaiii epeKTUBHOTO IMBIILHOTO CyJTOYHMHCTBA Y KHIBCHKOMY
aressiiiHoMy cymi»* (mami — [lpaBuina), siki Oy/i0 IpEenCTaBIeHO 3a pe3yJIbTara-
MU KoHGepeHnii Ans yKpaiHCBKHX CymaniB y cepemuHi »xoBTHS 2023 p. y
Kpakosi®. [list uux [IpaBmi, sk 3a3Ha4€HO B mpeamOyIIi, CipsMOBaHA Ha JOCST-
HEHHS HaHO1IbIIO0T €PEeKTUBHOCTI CYJOUYMHCTBA B YACTHHI HOTO OMEPaTUBHOCTI.
IMpore ui IIpaBuia He BXOAATH O CHCTEMH 3aKOHOAABCTBA IIPO IUBIJIBHE CYHO0-
YUHCTBO, IXHS IOpPUAMYHA CHJIA Ta MOPSIAOK «IMIUIEMEHTAIi» B poboTy
KuiBchbKoro amensiuiiHOro cymy 3aJIMIIA€ThCS MMiJ MUTAHHSAM, TaKk caMo 5K 1
BH3HAUYCHI B HUX IIPaBHJIa MOBEIIHKH B aCIEKTI 3aIPOBA/KCHHS HOBIX MEXaHi3-
MiB 3a0e3neuyeHHs €()EKTUBHOTO IIMBIJILHOTO CYJIOYMHCTBA B YKpaiHi.
Henpuiiastaumu 1i [IpaBuna BusHana it Paxa axsokariB Yipaiuu®. BomHouac
cxoxi [IpaBuna 3 2020 p. BUKOPUCTOBYIOThCS 1 y cynax Onechkoi o0nacTi, ki
po3pobieHi cynasamu minoTHUX cyaiB Oneckkoi obnacri, agBokaramu Paau ajgBo-
kariB Ozxechkkoi obnmacti Ta mpokypopamu [Ipokyparypu Oxecbkoi o6macTi’. Taxk,
B OnHil i3 yxBanm MalnHOBCHKOTO pailoHHOTrO cyny M. Onmecu Impo BiIKPUTTS
MIPOBADKEHHsI B IIUBUIBHIH CIIpaBi B Pe30IOTHBHINA YacTHHI 3a3HAYCHO, IO «B
mporueci po3misiay crnpaB MaJMHOBCHKUM palOHHUM cyaoM M. OjecH 3acToco-
BYIOTBCSI TPaBUIa OpraHi3ailii eeKTHBHOTO [UBIILHOTO CYJTOYHHCTBA, 3aMpOBa-
JokeHHi Panoro cynniB Ykpainu Big 28.02.2020, 3 TEKCTOM SKUX MOKHA 03HAi0-
MHUTHCHh 3a mocuianHsM https://oda.court.gov.ua/sud4813/inshe/3/1163581/»%.
IMocwanns Ha ui [IpaBuia MicTAThCS TakoX B yXBajiax iHIIUX cyaiB OnechKol
oOmacri. 3micT nux [IpaBui, siki 3acTOCOBYIOThCS cynamu Opechkoi obnacti 3
2020 p. Ta B IKHX «3alpOBAKYIOThCSD» €JUHI CTAaHAAPTH BUPILIEHHS IPOLECY-
aIbHUX MUTaHb, JYKe MOMiIOHMHA 10 3MicTy [IpaBui oprasizaiii e(eKTHBHOTO
LUBLIBHOTO cynounHCTBa y KuiBchkoMy anensuiitnomy cyai (2023 p.). Bonnouac
JKOITHI 3aKOHOJIaBU1 aKTH HE YIIOBHOBAXXYIOTh CYJH Ta 1HIINX Cy0’€KTiB yXBaJIIO-
BaTH § 3alpoOBa/PKYBaTH B CylaX OKPEMHX 00JacTei, a CyaM — 3aCTOCOBYBATH
noAi0HI MpaBwiia MapajeiabHo i3 aKTaMU IUBIIBHOTO MPOILECYaTbHOTO 3aKOHO-
JIaBCTBA, /)KEe HaBITh B yMOBAX IIPABOBOTO PEIKUMY BOEHHOTO CTaHy CyIH, Opra-
HU Ta YCTAHOBU CHCTEMH TPABOCYAJS MIIOTh BUKIIOUHO HA MiACTaBi, y Mexax
MMOBHOBaXXCHb 1 B croci0, Bu3HaueHi KoHcturymiero YkpaiHM Ta 3akOHAMHU
Vkpainu (ct. 122 3akony Ykpaiau «IIpo mpaBoBuil pe:xUM BOEHHOTO CTaHy»).
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Merta i 3aBIaHHS JOCTITKeHHsI. A TOMY HayKOBO-TIPAKTHYHHN aHANI3 LUX
TIpaBun mepeayciM 3 TOYKH 30py BIANOBIJIHOCTI 3a/I€KJIapOBAHOTO 3aBIaHHS X
3MICTy B acCHeKTi 3aIpOBaKEHHS HOBUX MEXaHI3MIB 3a0e3MeUeHHS e(DeKTHBHOTO
[IUBIJIBHOTO CYIOYMHCTBA, 30KpEMa B YMOBAaX BOEHHOTO CTaHy, i CTaBUTh 3a METY
Hama CTarTs. JIOCSTHEHHIO 3a3HAYE€HOI METH CHIPHUATHME BUPILIEHHS TaKUX
OCHOBHHX 3aBJaHb: a) BCTAHOBHTH IOPHIMYHY CHJIY Ta MOXIIMBE MiCIE IHX
IIpaBun y cucrtemi pKepen HUBUIBHOTO NMPOLECYaIbHOTO IpaBa; 0) BU3HAYMTH
«3aBIaHHSI» 3a3HayeHuX [IpaBmi; B) oOXapakTepHU3yBaTH OKpEeMi MOJOKESHHS
IpaBun, sixi cynepeuars nonoxeHHsM IIIK VYkpaiau a6o x ayOmoroTe Horo
HOPMH YHM TIOBTOPIOIOTH BIiJMOBiJIHI BHUCHOBKHM, BHKJIAJEHI Yy IOCTaHOBaxX
Bepxosnoro Cyny.

Buxkian ocHoBHoro marepiauay. Ognpasy X 3ayBaXuMo, L0 3 OIISIIY Ha
BU3HaueHi BueHuMMHU-mponecyarmicramu C. B. Bacuibesum’ i B. 1. ®ernnuem'
CKJIQJIOB] CHCTEMH JKEpeN LUBIILHOTO MPOLECyanbHOro MpaBa YKpaiHu 3a3Have-
Hi Bume IIpaBuina 1o KOAHOTO i3 BHAIB JPKEpeN IMBUIBHOTO HPOIECYalbHOTO
npaBa (HaBiTh TaKMX JDKEpeElN, SIK Cy/I0Ba MpakTHKa a0 3arajibHi MPUHIINAIH
paBa), Ha Hally AyMKy, BITHECTH He MO)KHa (3a3HadeHi IIpaBuna MoxxHa Oyio 6
BIJIHECTH 10 3BUYAIB, IPOTE IUBUIFHE CYIOYMHCTBO 3BUYASIMU HE PETTIAMEHTYETh-
cs1). [lo cucTeMH 3aKOHOJABCTBA NIPO LUBIIbHE CYJOUNHCTBO 1 [IpaBuia Takox He
Bxo1aTh (cT. 3 LIIK Vkpainn).

Bomnouac came muBinbHE MpolecyanbHe 3aKOHOJABCTBO 3a MPEIMETOM Mpa-
BOBOTO PEry/II0OBaHHS 3aKPIILIIOE, 30KpeMa: sKi Aii 1 B AKill OCIJOBHOCTI MOXYTh
3IIMCHIOBATH YYaCHMKH LMBUILHOTO CYIOYMHCTBA; KOJO TAaKUX YYAaCHHKIB, IX
npaBa i 000B’SI3KK; MiJB1IOMUICTb 1 HiJICYAHICTH ciipaB; hopmu ikcawii mpouecy-
AJIBHUX JIiH 1 PIllIeHb, 10 YXBAJIIOKOTHCS B X0/l BUPILLICHHS CIIPaB; CTPOKH BUMHECH-
HSl TIPOLIECYANIbHUX Ji; BUIM 1 JpKepera J0Ka3iB; TapaHTil JOTpUMaHHsI MPOIeCy-
ANBHUX HOPM, 3aKOHHOCTI i OOTPYHTOBAHOCTI MPUAHATHX pilieHb Tomo. Li ere-
MEHTH SIBIISIFOTH COOOK KOHCTPYKTHBHI YaCTHHM IUBIJIBHOI MPOIECYaIbHOT
(dopmu, € sIPOM LIUBLIBHOIO MPOLECYaIbHOIO 3aKOHOAABCTBA, 1110 MICTUTh «IIPO-
rpaMmy» LHBIJIBHOI MPOIECYalTbHOT AiISUIBHOCTI, CHPSIMOBaHY Ha peai3aliiro
3aBIaHHS [UBIIBHOTO CYTOYUHCTBA'!.

A tomy posmsiata 1i [IpaBrina BapTo JHIe sk peKoMeHaallii (HeIoTpuMaHHs
SAKHX HE € «IOPYLUIEHHSIM HOPM IIPOLECyaNbHOIo Mpasay, TOOTO He € MiJCTaBOIO
JUI OCKap KEHHS CyJOBUX pillIEHb YW 3aCTOCYBaHHS JIO YYACHHKIB CIIPAaBU SKH-
XOCh HETAaTUBHHX HACHIJIKIB) i3 HEOOOB’I3KOBUMH ISl CY/ly Ta YYaCHHUKIB CIIPaBU
[paBUJIaMU HOBEIHKH, SKi IOPUIMYHO HE MOXKYTh 3a0€3[eUUTH BUKOHAHHS CYIOM
3aBJaHHs [UBITBHOTO CYIOYHHCTBA.

3i 3micTy npeamOynu 3a3HadeHux [IpaBui BUILIMBaE, 0 HEOOXIAHUMU Hepe-
JyMOBaMH e(eKTHBHOIO CYIOYHHCTBA € JOOPOCOBICHA peaizamis yYaCHUKAMH
CIpaBH MPOLECYaIbHUX NPaB, JOOPOCOBICHE BUKOHAHHS BCTAHOBJICHUX 3aKOHOM
000B’sI3KIB, OTPUMaHHS BCiMa Cy0’€KTaMH CYyIOBOTO IMPOBA/KCHHS ETHYHHUX
vopMm. Ili TlpaBuna Bu3Ha4YCHI CymoM JUIs peaiallii mpolecyalbHUX MpaB Ta
000B’SI3KIB YYaCHUKIB IIMBIILHOTO IIPOLIECY Y YACTHUHI, B AKI BOHM «IIPSIMO HE
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BpEryJIbOBaHI 3aKOHOM» (X04Ya B HACTYITHOMY a03alli BKe 3a3HaueHo, [0 MU
ITpaBunaMu «eTani3yroThcs NUTaHH, siKi yperynsosani LITIK Ykpainu», To6TO B
camiil mpeaMOyIi 3aKiIajieHa CYNepedHiCTh y BU3HAYCHHI MIPEIMeTa PerymOBaHHS
uux [IpaBun). Take (opmyarOBaHHS Ja€ IMiJCTaBU BBaXKaTH, 110 ¢()EKTHBHICTh
LUBLIBHOTO CYJJOYMHCTBA TTOB’s13aHa NIepelyCiM 13 IPOLeCyaTbHUMH JISIMH CaMHX
yuacHHKIB cripaB. To0To 1i [IpaBuia, 3 ooy Ha npeaMmOyiy, epeBaKHO BU3HA-
4alOTh MOBEJIHKY caMe YYaCHUKIB CIIPaBH, a He Cydy. X04a IpolecyabHi NpaBu-
JIa MOBENIHKH (SIK HOPMH ITyOJIIYHOTO TpaBa), TaK caMo sIK i 3aBIaHHS [UBLUIEHOTO
CY/IOYMHCTBA, MalTh OyTH ajpecoBaHi mepeayciMm cymy. OTke, BUILUIUBAE, IO
e(peKTUBHE UBLIbHE CYJJOUNHCTBO MAIOTh 3a0€31eUyBaTH CaMe YUACHUKH CIIPaBH,
(haKTHYHO 3BUIBHSIOUH CYJI BiJI BIANOBIIATBHOCTI 32 Hee()eKTHBHE IIUBIJIBHE CY/I0-
yuHCTBO. ToOTO poib cymy (cyaai) B 3a0e3neueHHi €(EKTUBHOIO LUBIILHOIO
CyIOYMHCTBA B WX [IpaBuiiax KOHKpETHO He BU3HavyeHa. Tak caMo sIK i He BU3HA-
YEeHO (HE CTPYKTYPOBAHO) HAIpsiIMU 3a0€3Me4eHHs CylIoM e(EKTHBHOCTI LUBLIb-
HOTO CYIOYHMHCTBA.

VY npeamOyuti 1ux [IpaBus BU3HAYA€THCSI, 110 JAOCSATHEHHS HaHOUTHIIOT edek-
THUBHOCTI CYJIOYMHCTBA 3a0€3MEUy€eThCS JIMIIEC 32 PaxXyHOK HOTO ONEepaTHBHOCTI.
IIpoTe, HaBITH AKIIIO TOBOPHUTH PO MPOIIECyaTbHUN ACTIEKT €(DEKTUBHOCTI IIUBLIIb-
HOro CyZ04YMHCTBA, TO Horo Ol'lepaTI/lBHiCT]) HC € €JUHUM IIpoHeCyaJIbHUM 3aBIaH-
HaM (amke 3riaHo 3 4. 1 c1. 2 IIIK Ykpainu 3aBIaHHSIM [UBIIEHOTO CYJOUYHHCTBA
€ CIpaBe/UIMBUIi, HEYNEPEIHKCHUH 1 CBOEYACHUI PO3IVISL 1 BUPILIICHHS [IMBUTbHUX
crpaB 3 METOI e(DEeKTHBHOIO 3aXMCTy MOPYIICHHX, HEBU3HAHUX 200 OCIOPIOBa-
HHUX IpaB, CBOOOA 4M iHTepeciB (Pi3MuHMX 0Ci0, MpaB Ta IHTEPECIB OPUIMIYHUX
oci0, inTepecis nep:xaBu). Takoxk BapTo 3BepHYyTH yBary, 1o Hopmu LITK Ykpainu
HE MICTATh MOJIOKEHb aHi 11010 e(PeKTUBHOCTI (€()EeKTUBHOTO) IIMUBUILHOTO CYI0-
YHHCTBA, aHl MI0JI0 HEOoOXiAHOCTI mparHyTH 11 minBuieHHs (B Koxekci Waerbes
nie npo e(peKTUBHHUI 3aXUCT MOPYIISHUX IMPaB), a BIATAK Taka MeTa Mae He
HOpPMAaTHBHHUH, a OLIbIIIE HAYKOBUH XapakTep, X04a i Mae MpaKTHYHHUN 3MICT, aJKe
3a0e3MeYeHHsI PO3IVISITY UBLITBHUX CIIPAB y MAKCHMAIIbHO KOPOTKI CTPOKH 1 YHHK-
HEHHS 3JI0B)KMBAHHS YYaCHUKaMH CIIPABH MIPOLECYATLHUMH NPaBaMH € BiIOBiI-
HUMH HOPMATHBHUMM NpOLECYyaJIbHUMU 3acaJaMu (HpI/IHL[l/IHaMI/I) LlI/IBiJ'l])HOFO
CYIOYMHCTBA.

Came 1o co0i «3arpoBaJHKEHHsI €IMHUX CTaHIAPTIB BUPIMICHHS MPOLICAYPHUX
MUTaHby, SK e 33JCKIapoBaHO B MpeaMOyii, HA HAlly JIYMKY, BXXE CTAHOBHTH
NIEBHE BTPYYAHHS B CYIIIBCHKHI pO3Cy/, TOOTO MPaBO CYIl BUPIIIYBATH MpOIIe-
CyaJIbHi MUTaHHA BIANOBIJHO JIO CBOIO BHYTPILIHBOIO NEPEKOHAHHS 3TiJHO 13
npunucamu [ITK Vkpainu Ta iHImux oQiiiiHuX JKepelt MUBIIBHOTO MPOIECyaib-
HOTO IIpaBa.

Sk mpsiMo 3a3HaveHo B npeamOyii, [IpaBiiia «1eTani3yroTh MUTaHHs, SKi ype-
rynboBaHi [{ITK Ykpainn». 3 1p0oro BUILIMBAE, 1110, 3 OHOTO OOKY, sIK OyJI0 3a3Ha-
4eHo BuIe, [IpaBuia 3ByXKy0Th cepy 3aCTOCYBAaHHS CYyAIiBCHKOIO PO3CYyay, a 3
JIPYroro — 4epe3 TaKy <«JeTalizaiiroy» (akTHUHO BHKIOUAIOTh 3aCTOCYBAaHHS
CyJIOM MPOIIeCyallbHUX HOPM Ha MiJICTaBi aHAJIOTIT 3aKOHY YM aHAJIOTii Ipasa.
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Tlesni monoxenns [IpaBun B3arani cynepedars Hopmam LITTK Ykpaiuu, 3By-
KYIOUM IIpaBa YYacHMKIB cipaBu. Hampukiazn, mojaoskeHHs 1. 2.2, y SIKOMY BCTa-
HOBJICHO BUMOTH 10 (popMH (Y JPYKOBAaHOMY BUTJISII HEBHHUM MIpU(TOM) 1 00CsTY
(He Oinmbire 25 CTOPIHOK JPYKOBAaHOTO TEKCTY), & TAKOXK TMOJIOKEHHS 1. 2.3, y
SIKOMY BCTaHOBJIEHO IPaHMYHUI CTPOK (He Mi3Hille HiXk 3a 24 FOIUHU 1O BU3HAYE-
HOI JIaTH CYIOBOTO 3aCiJaHHs) IMOAAHHS 10 CyAy NpOLECyaJbHUX IOKYMEHTIB
(To6t0 3 HemepenbaueHux Komekcom MifCTaB OOMEKYETHCS MPaBO yYaCHUKIB
CIIpaBH MMOJABATH BIACHOPYY HAIMCaHI TOKYMEHTH, HaIIPHKJIA] 3asBU NIPO BiJIKIIa-
JEHHSI pO3IVIAY CIIPABH, a TAKOXK ITOAABATH JI0 CYAY AJOKYMEHTH B I€Hb CYIOBOTO
3aciiaHHs).

BonHouac 6araro nonoxkens [IpaBun nyomrorots icHyroui Hopmu LITTK Vkpainu,
SKI 4iTKO BPETy/IbOBYIOTh Ti UM iHIII NPOLECyalbHi MUTAHHS (HAIPHUKIAM, IyHK-
™ 1.7, 1.8, 2.4, 3.1, 3.2, 6.1, 9.1 Ta iH.). A 1Ic HE BiJNOBIa€ «3aBJAHHIO» IHUX
IIpaBum, sKi MalOTh «AeTaNi3yBaTH MUTAHHS, siKi yperyabosani LITIK Ykpainn» abo
K «BH3HAYATH IIpaBMJIa peaslizalii mponecyaabHHX IpaB i 000B’S3KIB YUaCHHUKIB
MPOLIECY B Till YaCTHHI, B SIKii BOHH MPSIMO HE BPETyJIbOBaHI 3aKOHOM.

Taxox y Texcri [IpaBui BMIIIEHO MOJIOKEHHS, SIKI BUIIJIMBAIOTH 31 CHOPMYIIHO-
BaHuX BepxoBHuM CyaoM BHCHOBKIB 3 INPOLECYaJbHHX MHUTAHb (HATPHKIAL,
ocraHHil ab3a1 1. 4.4 mon0 000B’ 3Ky yYaCHHUKIB CIIPaBU 3 PO3YMHHUM HPOMIX-
KOM Yacy LIKaBHTHCh XOJIOM PO3IVISIY CIpaBH a0o0 Xk M. 6.2, 3TiJHO 3 IKHM CYJ Ma€e
IPaBO KOPUCTYBaTUCh AaHUMU 3 J[ep)KaBHOTO PeecTpy PEUOBUX MpaB, CIMHOTO
JEPIKaBHOIO PEECTPY IOPUIUUHUX 0Ci0, €IMHOrO peecTpy BUKOHABUUX IIPOBA-
JUKEHb Ta iH.), TOMY TaKi BACHOBKH Cy/I1 3000B’sI3aHi Oe3110CcepeIHbO BPaXOByBa-
TH B cuity cT. 13 3axony Ykpainu «IIpo cynoyctTpii i craryc CyaliB», a He Kepy-
BaTUCs 3a3HaueHNMU [IpaBuiamu.

Buknaneni B IlpaBunax nurtaHHs BigBoxy i camoBinBopy (myHktH 3.1-3.5)
MIOBHICTIO BIATBOPIOIOTH ITOJIOKEHHSI BIIIOBITHOTO pimeHHs Paxu cynnis Ykpainn.
o crocyeThbest monokeHsb 1. 4.1 mMpo 000B’SI30K aJBOKaTa J0AaTH JOBIAKY PO
JIHI 1 TOIMHH, Ha SIKi B HbOTO BXKE 3aIlJIaHOBaHI CyJ0BI 3aCilaHHsl, TO B Liif YaCTHHI
ui [MpaBuna GakTuaHO 3000B’SA3yIOTh YYaCHUKA CIIPaBU (MPEICTaBHUKA) 10 Mii,
SK1 HE € 17151 Hboro 000B’13KOBUMH BiAnoBiaHO 10 nojokeHb LIIK Ykpainu.

3akpimieHi y myHKkTax 6.1-6.2 muTaHHs NOJAHHS JOKa3iB J0 CyIy anelsiiHol
iHCTaHWIT pakTUYHO yOmto0Th BianoBiaHi nojoxkeHHs LITK Ykpainu. BogHouac
IUTaHHA y MyHKTax 7.1 1 7.2 1040 NOHOBIEHHS Ta IPOAOBKEHHS IPOLIECYaTbHUX
CTPOKIB aneNsIiitHuM CyIoM yke HaOyJIi BUCBITIICHHS Y BIIITOBIIHUX BUCHOBKAX,
BUKJIJICHUX y 1ocTaHoBax Bepxosnoro Cyy.

BopHouac 3anpornonoBani y nyHkrax 10.1-10.3 npaBuiia moBeIiHKK B yMOBax
HaJ3BUYAMHUX CUTyalill (BOEHHHMH CTaH, 3aMiHYBaHHS OyaiBIi Cydy, KapaHTHH)
B3araji He CTOCYIOTHCS IPOLECYaNbHOTO HOPSIKY 3AiHCHEHHS MUBIIBHOTO CYI0-
yuHcTBa (1 foro edexrnBHOCTI). Sk 3ayBaxkuB BepxoBuuit Cyn B onHiit 31 cripas,
YMHHUM 3aKOHOJABCTBOM Y c(epi HUBIIBHOIO 3aXHUCTy INependadeHuil uiTkuit
AJITOPUTM TOBE/IHKH IPOMAJISIH 1 BIIMOBITHI TOBHOBAKCHHS OPTaHiB JIEPKaBHOT
BJIQJIY, MICLIEBOTO CaMOBPSIIyBaHHS y BUIAKy BUHUKHEHHS HaA3BUYalHOI CUTY-
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arfii. ITicist OTpUMAaHHS TAaKUX OMOBIIIEHh TPOMAJITHU MAFOTh JISITH BiJIOBIHO J10
Ha/IaHUX IHCTPYKIIiH 1 IPaBWII UBLILHOTO 3aXUCTY, 30KpeMa, IIPUITMHUTH POOOTY
Ta BKUTH HEOOXiIHUX 3axoaiB Oe3neku. CyJ1 ke Ma€ BUXOJUTHU 3 TOTO, 1110 BiJICYT-
Hill yuaCHUK CIIpaBU HE 3 SIBUBCS B CyAOBE 3aCillaHHs 3 00’ €KTUBHHX 1 IOBAXKHUX
MPUYKH, 32 BiICYTHOCTI KJIOIIOTaHHsI PO PO3IIISL CIIPABH 3@ HOTO BiACYTHOCTI'%.

OTxe, HE IHUIIE FOPUAMYHA CHJIA, 4 W MPaKTHYHA MIHHICTH PO3POOICHUX
ITpaBui1 BUKIIMKAE YMMAJIO 3ayBaXKeHb, OCKUIbKY B [IpaBuiax BigcyTHi sKich HOBI
IHCTPYMEHTH YU HOBI pEKOMEHAALlT 1100 TIIyMa4€HHs BiIOBIJHUX MPOLECyallb-
HUX HOpM (BifMiHHI Bix icHyrounx Hopwm LITTK Ykpainu ta BucHOBKiB BepxoBHOTrO
Cyny), ki 0 aificHO Moru 3a0e3MeunTr e(PeKTUBHE LIUBIIBHE CYJIOUYMHCTBO a00 &
HiABUIUTU €(DEKTUBHICT OCTAHHBOTO IOPIBHSIHO 3 ICHYIOUMM ChOTOJHI IIUBib-
HUM MPOLECYaTbHUM PETYIIOBAHHIM TOPSAKY 3MIHCHEHHS TPABOCYI/IS B IIUBiJTb-
HUX CIIpaBax.

BucHoBku. OTxe, NIPOBEICHUIT HAMU HAyKOBO-TIPAKTUYHUI aHAaJI3 JJOKyMEH-
Ta «[IpaBuna opranizauii e)eKTUBHOTO UBIIFHOTO CynounHCTBA Y KHiBChKOMY
anessiniiHoMy cyai» (2023 p.) mae mizcTaBu A1 BUCHOBKY, 1110 32 YMOBH iCHYBaH-
HSl B MEXax OKpeMHX Cy/iB noaioHux [IpaBui (pekoMeHIalliii), y HUX Mae HTHCs
HE Mpo «JaeTanmizaiio» Bxe BperyinboBanux y LIITK Vkpainu mporecyanbHux
MUTaHb, a UTUCS NPO €IWHI MIAXOMU O BUPIMICHHS «IIPOLECYAIbHUX MHUTaHb)
came 3a paXyHOK 3aIpOBaDKSHHS €JHHOTO TIYMAUSHHS 1 €JHHOTO MiIXO/y B IOPH-
JUYHI OIIHIII MOXJIMBUX TPOILIECYalbHUX CHTyalliil. Take 3aBoaHHs, HA HaIIy
JIYMKY, MOKHa Oyli0 O BHKOHATH, BHJABIIM CTPYKTYpOBaHWH 3a BiIIOBIIHUMH
MpoLEeCyaTbHUMU THUTAHHAMHU (pO3[iiaMu) 30ipHUK BIiJMOBITHUX BUCHOBKIB
Bepxosroro Cyny Ta pimens Pagn cymmiB Yipainu, mo gaxo 6 3Mory cyauisaM
MPaBOMIpHO i Oe3mocepeIHbO 3aCTOCOBYBATH (BPaxOBYBATH) BiJIIOBIZIHI BUCHO-
BKH, BUKJIaJICHI Y mocTaHoBax BepxoBnoro Cyny B cuity cr. 13 3akony Ykpainu
«IIpo cynoyctpiii i cratyc cyaniBy», Ta po3’sicHeHHst Panu cyaniB Vkpainu, a He
kepyBarucs [IpaBunamu (4¥ iHIIAMH PO3’SICHEHHSIMH), SIKi 3T1THO 13 MOJOXKEHHS-
mu ct. 3 [ITK VYkpaiuu He BXOASTH IO CHCTEMH 3aKOHOIABCTBA IMPO IUBLIBHE
cynounHceTBO. [Tomanbii JOCHiKEeHHS IUX MUTAaHb JOIOMOXYTh HOIIMOUTH Teo-
pEeTUYHI 3HAHHS B rajgy3i LUBIIBHOIO NpPOILECy LIONO0 HampsAMiB 3a0e3eueHHs
€(pEKTUBHOTO IMBUTBHOTO CYIOYMHCTBA Ta CIPHATHMYThH 3aCTOCYBAHHIO Ha MpakK-
THIIl €IMHUX IT1X0/1iB 3a0€3MeueHHs ONEPATUBHOTO BUPIIICHHS [IMBUTLHUX CIIPaB.
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Koroied Serhii. Rules for the organization an effective civil proceedings as
unified standards for solving procedural issues

Introduction: The problem of the existence and application by courts of document
«Rules for the Organization of Effective Civil Proceedings in the Kyiv Court of Appeal»
(2023) as a source of civil procedural law of Ukraine is considered. This problem is
due to the fact that the specified Rules are not included in the system of legislation on
civil justice, their legal force and the order of «implementationy in the work of the Kyiv
Court of Appeal remains in question, as well as the rules of conduct defined in them in
the aspect of introducing new mechanisms for ensuring effective civil proceedings in
Ukraine. In addition, no legislative acts authorize courts and other subjects to adopt
and implement such Rules in the courts of individual regions, and courts to apply such
Rules in parallel with acts of civil procedural legislation, because even in the
conditions of the legal regime of martial law, courts, bodies and institutions of the
Justice system act exclusively on the basis, within the limits of authority and in the
manner determined by the Constitution of Ukraine and by the laws of Ukraine.

The purpose of the article: The purpose of the article is a scientific and practical
analysis of the document «Rules for the Organization of Effective Civil Proceedings in
the Kyiv Court of Appeal» (2023), primarily from the point of view of compliance with
the declared objective of their content in the aspect of introducing new mechanisms for
ensuring effective civil proceedings.

Results: The results of the study are based on a systematic analysis of the
provisions of the Civil Procedural Code of Ukraine, the theoretical foundations of the
civil procedure and the text of the mentioned Rules. The legal force and possible place
of the specified Rules in the system of sources of civil procedural law, as well as the
«objectivesy of these Rules, are determined. The description of certain provisions of the
Rules, which contradict the norms of the Civil Code of Ukraine or duplicate them, is
given. It was established that the specified Rules cannot be attributed to any of the
types of sources of civil procedural law; they are not included in the system of
legislation on civil justice. These Rules should be considered only as recommendations
(non-observance of which is not a «violation of the rules of procedural lawy, that is, it
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is not a basis for challenging court judgments or applying any negative consequences
to the participants in the case) with non-binding rules of conduct for the court and the
participants in the case, which legally cannot ensure that the court fulfills the objectives
of civil proceedings. The content of these Rules indicates that «effective civil
proceedingsy must be ensured by the participants in the case, actually exempting the
court from responsibility for «ineffective» civil proceedings. The role of the court
(judge) in ensuring effective justice is not clearly defined. Areas of ensuring the
effectiveness of civil proceedings are not structured. According to the results of a
systematic analysis of the content of the specified Rules, attention is drawn to the fact
that not only the legal force, but also the practical value of the developed Rules causes
many comments, since the Rules do not contain any new tools or new recommendations
for the interpretation of the relevant procedural norms (different from the existing
conclusions of the Supreme Court), which could really ensure effective civil proceedings
or increase the effectiveness of the latter in comparison with the procedural regulation
existing today.

Conclusions: Given the existence of such Rules (recommendations), they should
not be about detailing procedural issues already regulated in the Civil Code of
Ukraine, but about unified approaches to solving «procedural issues» precisely
through the introduction of a unified interpretation and unified approach in the legal
assessment of possible procedural situations. Such objective could be accomplished by
issue a structured by relevant procedural issues (chapters) «collection» of relevant
conclusions of the Supreme Court and of the decisions of Council of Judges of Ukraine,
which would allow judges to directly apply the relevant conclusions of the Supreme
Court and decisions of the Council of Judges of Ukraine, rather than being guided by
Rules that are not included in the system of legislation on civil proceedings.

Key words: civil proceedings, rules, effectiveness, trial, efficiency, timeliness,
procedural form, procedural issues, standards, court, participants in the case.
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NMPOBJIEMU 3ACTOCYBAHHA NMPABOBUX MEXAHI3MIB
®IHAHCYBAHHSA BYOIBHULITBA XXUTJA

V' cmammi Oocniooscytomecs numanHa posmexncy8aHHs Npagoeux MexaHizmis
¢hinancysanns OyoieHuymea osicumia, SIKI 3aCmMocogyiomvbcs y OBLIbHOCHI (OHOIE
¢inancysannsn OyoieHuymea ma iHCMUmMymise CnilbHO20 iH8eC1Y8aAHHA.

Knrwouosi crosa: insecmuyii, ingecmuyitini 002080pu, ¢ponou ginancysanns 6yois-
HUYMBA, THCMUmymu CHilbHO20 THBECY8AHH S, (PIHAHCY8ANHHA OYVOIGHUYMEBA JHCUMILA.

Venetska Marina. Problems of applying legal mechanisms for housing
construction financing

The article is devoted to the issues of distinguishing the legal mechanisms of
housing construction financing, which are used in the activities of construction

financing funds and joint investment institutions (JII).

Key words: investments, investment contracts, construction financing funds, joint
investment institutions, housing construction financing.

IMocTaHoBKa i akTyaJbHicTh Mpodsemu. Ha meii uac B YkpaiHi ¢iHaHCyBaH-
HsI Oy[IIBHUIITBA XKUTJIA 3A1HCHIOETHCS 13 3aCTOCYBaHHIM J0BOJI 0OMEXKEHOI0 Kojla
MIPAaBOBUX MEXaHi3MIiB 1 3allydeHUX [0 TaKHX BIJHOCHH CyO’€KTiB. 3HAYHOTO
nouMpeHHs Halyna npakTuka (iHaHCYBaHHS Oy/iBHUIITBA JKUTJIA IHCTHUTYyTaMHU
CIITLHOTO 1HBECTYBaHHS HE Yepe3 MPOoJax [[IHHUX MarepiB, a IUIIXOM YKIaIeHHS
IHBECTHUIIIHHUX JIOTOBOPIB, SIKA MPOJOBXKYEThCs i HuHI. [IuTaHHsA TpaBOMipHOT
MPAKTHKK X 3aCTOCOBYBAHHS # 70 LBOTO Yacy 3aJMINA€THCS TUCKYCIHHHM, IO
MOXK€ CBITUUTH TIPO HEAOTPUMAHHS CyO’ €KTaMH TOCIOAAPIOBAHHS BH3HAYEHUX
3aKOHOZIaBCTBOM IIPABOBUX MEXaHi3MiB y CBOIH AisILHOCTI.

IpoGiemam (GiHAHCOBO-KPEAUTHUX MEXaHI3MiB Oy/iBHHIITBA )KUTIIA 3/1e01THIIO-
TO MPUAISIETHCS yBara B eKOHOMIuHiH siteparypi. [IpaBoBi podiemu (inaHcyBaH-
Hsl Oy/IiBHUIITBA JKUTJIA y AUIBHOCTI (QOHIB (hiHaHCYBaHHs OyJiBHULITBA PO3LIIsLIa-
nu BueHi-nipaBauku J. C. Crecisies, O. C. SIBopcbka, O. B. Vaasnos ta iH.

MeTol0 J0C/TiIKEHHs] € JOCTIDKEHHSI IpoOIeM pPO3MEKYBaHHS IMIPAaBOBUX
MEXaHI3MIB IHBECTyBaHHs Ta (piHAHCYBaHHs Oy/IBHHIITBA KHUTIA, SKi MalOTh
3aCTOCOBYBATH y CBOIW JAisIbHOCTI ()OHIM (hiHAHCYBaHHS OyHiBHUIITBA Ta IHCTH-
TYTH CHUIBHOTO 1HBECTYBaHHS
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