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is not a basis for challenging court judgments or applying any negative consequences
to the participants in the case) with non-binding rules of conduct for the court and the
participants in the case, which legally cannot ensure that the court fulfills the objectives
of civil proceedings. The content of these Rules indicates that «effective civil
proceedingsy must be ensured by the participants in the case, actually exempting the
court from responsibility for «ineffective» civil proceedings. The role of the court
(judge) in ensuring effective justice is not clearly defined. Areas of ensuring the
effectiveness of civil proceedings are not structured. According to the results of a
systematic analysis of the content of the specified Rules, attention is drawn to the fact
that not only the legal force, but also the practical value of the developed Rules causes
many comments, since the Rules do not contain any new tools or new recommendations
for the interpretation of the relevant procedural norms (different from the existing
conclusions of the Supreme Court), which could really ensure effective civil proceedings
or increase the effectiveness of the latter in comparison with the procedural regulation
existing today.

Conclusions: Given the existence of such Rules (recommendations), they should
not be about detailing procedural issues already regulated in the Civil Code of
Ukraine, but about unified approaches to solving «procedural issues» precisely
through the introduction of a unified interpretation and unified approach in the legal
assessment of possible procedural situations. Such objective could be accomplished by
issue a structured by relevant procedural issues (chapters) «collection» of relevant
conclusions of the Supreme Court and of the decisions of Council of Judges of Ukraine,
which would allow judges to directly apply the relevant conclusions of the Supreme
Court and decisions of the Council of Judges of Ukraine, rather than being guided by
Rules that are not included in the system of legislation on civil proceedings.

Key words: civil proceedings, rules, effectiveness, trial, efficiency, timeliness,
procedural form, procedural issues, standards, court, participants in the case.
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V' cmammi Oocniooscytomecs numanHa posmexncy8aHHs Npagoeux MexaHizmis
¢hinancysanns OyoieHuymea osicumia, SIKI 3aCmMocogyiomvbcs y OBLIbHOCHI (OHOIE
¢inancysannsn OyoieHuymea ma iHCMUmMymise CnilbHO20 iH8eC1Y8aAHHA.
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Venetska Marina. Problems of applying legal mechanisms for housing
construction financing

The article is devoted to the issues of distinguishing the legal mechanisms of
housing construction financing, which are used in the activities of construction

financing funds and joint investment institutions (JII).

Key words: investments, investment contracts, construction financing funds, joint
investment institutions, housing construction financing.

IMocTaHoBKa i akTyaJbHicTh Mpodsemu. Ha meii uac B YkpaiHi ¢iHaHCyBaH-
HsI Oy[IIBHUIITBA XKUTJIA 3A1HCHIOETHCS 13 3aCTOCYBaHHIM J0BOJI 0OMEXKEHOI0 Kojla
MIPAaBOBUX MEXaHi3MIiB 1 3allydeHUX [0 TaKHX BIJHOCHH CyO’€KTiB. 3HAYHOTO
nouMpeHHs Halyna npakTuka (iHaHCYBaHHS Oy/iBHUIITBA JKUTJIA IHCTHUTYyTaMHU
CIITLHOTO 1HBECTYBaHHS HE Yepe3 MPOoJax [[IHHUX MarepiB, a IUIIXOM YKIaIeHHS
IHBECTHUIIIHHUX JIOTOBOPIB, SIKA MPOJOBXKYEThCs i HuHI. [IuTaHHsA TpaBOMipHOT
MPAKTHKK X 3aCTOCOBYBAHHS # 70 LBOTO Yacy 3aJMINA€THCS TUCKYCIHHHM, IO
MOXK€ CBITUUTH TIPO HEAOTPUMAHHS CyO’ €KTaMH TOCIOAAPIOBAHHS BH3HAYEHUX
3aKOHOZIaBCTBOM IIPABOBUX MEXaHi3MiB y CBOIH AisILHOCTI.

IpoGiemam (GiHAHCOBO-KPEAUTHUX MEXaHI3MiB Oy/iBHHIITBA )KUTIIA 3/1e01THIIO-
TO MPUAISIETHCS yBara B eKOHOMIuHiH siteparypi. [IpaBoBi podiemu (inaHcyBaH-
Hsl Oy/IiBHUIITBA JKUTJIA y AUIBHOCTI (QOHIB (hiHaHCYBaHHs OyJiBHULITBA PO3LIIsLIa-
nu BueHi-nipaBauku J. C. Crecisies, O. C. SIBopcbka, O. B. Vaasnos ta iH.

MeTol0 J0C/TiIKEHHs] € JOCTIDKEHHSI IpoOIeM pPO3MEKYBaHHS IMIPAaBOBUX
MEXaHI3MIB IHBECTyBaHHs Ta (piHAHCYBaHHs Oy/IBHHIITBA KHUTIA, SKi MalOTh
3aCTOCOBYBATH y CBOIW JAisIbHOCTI ()OHIM (hiHAHCYBaHHS OyHiBHUIITBA Ta IHCTH-
TYTH CHUIBHOTO 1HBECTYBaHHS
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Buxkuian ocHoBHoro marepiany. Bignosigao 1o cr. 1 3akony Ykpainu «IIpo
IHBECTHIIIHHY MiSUTbHICTH»' IHBECTHIIIMH BHU3HAIOTHCS BCi BHIM MaiHOBHX Ta
IHTENEeKTya IbHUX MIHHOCTEH, IO BKJIAJAIOTECS B 00’ €KTH MiJPUEMHUIBKOT Ta
IHIIKX BUJIIB IisUTBHOCTI, Y PE3YJIbTaTi SIKOT CTBOPIOETHCS MPUOYTOK (J10Xi1) Ta/abo
JOCSATAEThCSl COLIaJbHUM Ta €KOJIOTiYHUH e(eKT. TakuMu LIHHOCTIMHU MOXYThb
OyTH: KOIITH, 1iJhOBI OAHKIBCHKI BKJIA/IH, Nal, akiii Ta iHII HiHHI narnepu (Kpim
BEKCEJIB; PyXOME Ta HEpyxoMe MaiHO (OyAMHKH, CIIOPYAH, YCTATKyBaHHS Ta iHII
MatepiajibHi I[IHHOCTi); MaiHOBI MpaBa IHTEJICKTyaJabHOI BJIACHOCTI; ...NpaBa
KOPUCTYBAHHS 3eMJIEI0, BOJOIO, pecypcamu, OyJuHKaMu, Cropyramu, oOnaxHaH-
HM, a TaKoX iHIN MalHOBI mpasa; iHII HiHHOCTL. Kpim Toro, 3akon Ykpainu
«IIpo iHBECTHIIIHY MAiSJBHICTEY HE OOMEXKYE BHIM IHBECTHIIH Ta BH3HAYAE
IHBECTHLINHY MiSUIbHICTb SIK CYKYNHICTh IPAKTUYHUX [l rpoMasiH, IOpUIUUHUX
0ci0 1 Jiep)kaBy 10/I0 peatizallil iIHBECTHIIIH.

Beranosmioroun Mmupoke KOJIO 1HBECTOPIB Ta BH3HAIOUM, IO CYO €KTaMH
(iHBecTOpaMy 1 yuaCHHKaMH) IHBECTHI[IHHOT TIsITEHOCTI MOXXYTH OyTH IpPOMaITHA
1 FopuaryHi 0coOM YKpaiHu Ta IHO3EeMHUX JICPKaB, & TAKOXK JIEPHKABH, Ta BU3HAIO-
4, 110 IHBECTOPH SIK CyO’ €KTH 1HBECTULINHOI MiSTIbHOCTI, SIKi IPUIMAIOTh PilllcH-
HSl IPO BKJIAJICHHS BIIACHUX, IMO3MYKOBUX 1 3Iy4YEeHUX MAaHHOBHX Ta IHTENEKTY-
QJIbHUX LIHHOCTEH B 00’ €KTH 1HBECTYBaHHS, MOXKYTb BUCTYIIaTH B POJIi BKJIaJHU-
KiB, KPEAUTOPIB, MOKYIIIB, a TAKOX BUKOHYBaTH (DYHKIIii Oy/b-IKOrO y4acHUKA
IHBECTHLIIHHOT JiSUIbHOCTI, 3aKOHOJABCTBO JIA€ TIJICTABH JUIsl BUCHOBKY IIPO TE,
110 1HBECTULI}HI JOrOBOPU € POJOBUM HOHSTTAM, 1, OCKIIBKU CYO’€KTH 1HBECTU-
IIHHOT MisTTBHOCTI MOXYTh BHCTYIIATH B POJIi BKJIAJHUKIB, KPSIUTOPIB, MOKYIIIIIB,
a TaKOX BUKOHYBaTH (PyHKIil Oy/ib-KOro y4acHHMKA IHBECTHULINHHOI HisJIBHOCTI,
IHBECTHIIIHA AISUTBHICTh MOJKE OTOCEPEIKOBYBATHCH JOTOBOPAMH Pi3HOT MpaBo-
BOI IIPUPOLIH.

Bonnouac 3akon Ykpainu «IIpo iHBECTHIIHHY MisUTBHICTEY MPSMO BCTAHOB-
JIFO€E, 1110 HEJICPKaBHI MEHCIHHI ()OH/IM, IHCTUTYTH CIIJILBHOTO IHBECTYBaHHS, CTPa-
XOBMKHU Ta (hiHAHCOBI yCTAaHOBU — IOPUAMYHI 0COOU ITyOIIUHOIO MpaBa 3/iHCHIO-
FOTh 1HBECTHIIIHY JISUTbHICTH BIAMOBIIHO J0 3aKOHOJABCTBA, 1[0 BU3HAYAE OCO-
O6muBOCTI 1X AisIBHOCTI (CT. 5 3aKOHY).

BigmoBinmHo mo mpumuciB 4. 3 cr. 4 3akony Yipainum «IIpo iHBecTHUiiHY
JUSUTBHICTBY, SIKa Jisla 0 MHUHYJIOTO POKY, «...IHBECTyBaHHS Ta (hiHAHCYyBaHHS
OyniBHMITBA 00’ €KTIB XKUTIOBOrO OyHiBHULITBA 3 BUKOPUCTAHHSIM HEIEPKaBHHUX
KOIITIB, 3aJTy4YEeHUX BiJl I3UUHUX Ta FOPUAUYHUX OCIO, y TOMY YHCIi B yIIpaBIIiH-
HsI, MOXe€ 31HCHIOBAaTUCS BUKJIIOUHO 4epe3 GoHIu (iHaHCYBaHHS OyIiBHUIITBA,
(dboHIM omepalliii 3 HEPYXOMICTIO, IHCTUTYTH CITIIBHOTO 1HBECTYBAHHS, a TAKOX
IIUIIXOM eMicii IiIbOBUX OOMirauiii mignpueMCTB, BUKOHAHHsS 3000B’s3aHb, 3a
SKAMH 3IIHCHIOEThCS NULIXOM Iepenadi 00’ekra (YacTHHU 00’€KTa) KUTIOBOTO
OyniBauITBa». OTiKE, 3aKoH Ykpainu «[Ipo iHBeCTHIIHY JIsSUIbHICTE) BU3HAYHB
IEBHUM, 0CTaTHBO OOMEKEHUM, Mepelik IPaBOBUX MeXaHi3MiB (DiHAHCYBaHHS
OymiBHUIITBA 00’€KTIB KUTIOBOTO OY/IIBHHUIITBA 3 BUKOPHCTAHHSIM HEICPKABHUX
KOIUTIB, 3-TIOMIX SKUX € 3[iiCHeHHs (DiHAHCYBaHHS 4yepe3 IHCTUTYTU CHIIBHOTO
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inBectyBanHs (Hamani — ICI) ta ¢ouau ¢inancyBaHHs OyaiBHHIITBA (Hamam —
DODB).

3a3HayeHi MPaBOBI MEXaHI3MH € PI3HUMH i HE MOXYTh 3aCTOCOBYBAaTHChH Y
CYKYIHOCTI — OJHHM CyO’€KTOM TOCIOJapIOBaHHS, MEPEAYCiM y CHIIy TOTO, IIO
cy0’ekTaMM BIJHOCHH, IIJ0 BUHMKAIOTh IIPU 3aCTOCYBaHHI IUX (hiHAHCOBO-IIPABO-
BHUX MEXaHI3MIB, € IOpUAMYHI OCOOM 3 OCOOJMBHM CTAaTyCOM, IO 3/IHCHIOIOTH
Pi3HI BUM JIIIEH30BaHOT JIiSUIBHOCTI HA PUHKAX KamiTaly, Ta siKi Jit0Th Ha MiJIcTa-
Bi CIIEIiaJbHUX 3aKOHIB, 3aCTOCYBaHHS SIKUX Ma€ MPIOPUTET Iepel 3aralbHUM
3aKOHOJIaBCTBOM.

Tak, BianoBigHo a0 3akoHy Ykpainu ««lIpo (hiHaHCOBO-KpeIUTHI MEXaHI3MU
i yIpaBiHHS MalHOM MpH OyMiBHHUIITBI KHTIa Ta OMEPAIlisIX 3 HEPYXOMICTIO»?
(mani — 3axon npo @OB) neil 3akoH yCTaHOBIIIOE 3arajibHi MIPUHIUIN, IPABOBI Ta
opraizailiiiti 3acajy 3aJy4eHHs KOIITIB (DI3UYHUX 1 IOPUIMYHHUX OCIO B ympas-
JiHHA 3 MeToo (hiHaHCYBaHHS OyiBHMLTBA JKUTJIA Ta OCOOIMBOCTI YIpPABIIiHHSA
IIFIMH KOILITaMH, a TaKOX IIPABOBI 3acaJy Ta 0COOIMBOCTI BUITYCKY, PO3MIIICHHS
Ta 00Ky ceprudikariB GoHaiB onepaiiil 3 HepyxomicTio (naini — DOH), a cucre-
Moo ®OH — ODB BU3HAIOTLCS BPEryabOBaHI UM 3aKOHOM Ta JOroBopamu Iii
noBipureni Ta ynpasutens cucremMu DOH-ODDB npu opranizaiiii OyaiBHHIITBA
(ct. 1 3akony npo ®DBb).

Cucremoro (hiHAHCOBO-KPEITUTHUX MeEXaHI3MIB IpW OyHiBHUITBI JKHTIA Ta
orepallisx 3 HEPYXOMICTIO 3a IIMM 3aKOHOM € BPETYJIbOBaHI UM 3aKOHOM 1 JI0TO-
BOpaMu i cy0’€KTiB CUCTEMU IIPU OpraHizauii OyliBHUITBA >KUTIA, (piHAHCYBaH-
HI 1IbOTO OY/IIBHUIITBA Ta 3[IHCHEHHI onepailiii 3 HepyxoMicTio. Cy0’ekTamu Takol
CHUCTEMHU € JIOBipUTeNi, yIpaBUTeNi, 3a0ylOBHUKH, CTPaxoBi kommauii... (cT. 3
3akony npo OOBb).

VYnpasurenem @D moxe Oyt (hiHaHCOBA yCTaHOBA, 10 OTPUMANA B yCTAHOB-
JICHOMY 3aKOHOJABCTBOM IIOPSAKY JO3BLN / JIHIEH3II0 Ha 3[iHCHEHHS BH3HAYECHOI
came 1 Jiiie 1M 3aKoHOM AisuibHOCTI (CT. 4 3akony npo @DB). Vipasurens ykia-
Jla€ 3 YCTAaHOBHHMKAMH YIPABIIHHSA JOTOBOPU IIPO JIOBIpYE YIPABIIHHS MaiHOM,
OTPUMAHUM Y JIOBIpYy BIACHICTH (IOTOBIp Mpo yyacth y DDB).

Hageneni npumnucu 3akoHOAABCTBA CBim4ath mpo te, mo ®dOb B ocobi ynpa-
BuTeNs (POHIY Ma€e MpaBo 3/IHCHIOBATH CBOIO JiSUIBHICTD JIMIIIEC HA PUHKY (iHAH-
COBHX TOCIIYT 1 JIMIIE HA 3/1IHCHEHHS AisTIbHOCTI, BU3HAUEHOT JInIIe 3aKOHOM PO
ODb, na mixcrasi JineHsii, Ky Hapasi Buaae HamioHanbHa KoMmicis 3 IIHHHUX
narepiB Ta GOHIOBOTO PUHKY. [0 IIPOTO TOPEYHUM BHIAETHCS HAraaaTd, M0 10
BUK/IaaeHHA 3akoHy Ykpainu «IIpo minHi nanepu Ta GoHIOBUII PUHOK» Yy HOBIi
penakiiii 3akony «IIpo pHHKH KamiTajqy Ta OpraHi3oBaHi TOBapHI PHUHKH» BiJ
19.06.2020 p.* (mami — 3aKOH PO PHUHKH KariTany), SIKUM Oyi0 00’€IHAHO pery-
JFOBaHHS (DOHJOBHX 1 TOBAPHUX PUHKIB, (DYHKIIT 3 JIIIEH3yBaHHS Ta HADIIATY 3a
nisuibHicTIO @ DB Hanexanu HatioHanbHIi KoMicii, 110 31 CHIOE IepKaBHE pery-
moBaHHs y cepi punkiB QinancoBux nociyr (Haukomdinnociyr).

THimuM, BU3HAa4YeHUM ([03BOJICHMM) 3akoHOM Ykpainu «IIpo iHBeCTHIIHHY
JiSUTBHICTBY» MEXaHIi3MOM 1HBECTyBaHHs Ta (piHaHCyBaHHS Oy[iBHULITBA 00’ €KTiB
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JKHTIIOBOTO OYIIBHUITBA 3 BUKOPHCTAHHIM HEllep)KaBHUX KOLITIB, 3aJIyYEHHX BiJl
(I3MYHHUX Ta OPUIUYHUX O0Ci0, € HOro 3miMCHEHHsS 13 3aJy4YCHHSM IHCTUTYTIB
CIUJIBHOTO 1HBECTYBaHHSI.

Tak, BinnoBiaHO 10 3akoHy YKpainu «IIpo iIHCTUTYTH CIIUIBHOTO iHBECTYBaH-
mwsi»? (mami — 3akon mpo ICI) «...xist bOTo 3aKOHY MOIIMPIOETHCS HA CYCILTBHI
BIZTHOCHHH, 1110 BUHUKAIOTh Y c(hepi CHUILHOTO IHBECTYBaHHS Yy 3B 3Ky 3 YTBOPEH-
HSIM Ta AISUVIBHICTIO CyO’€KTIB CHINBHOIO 1HBECTYBaHHS, 3 METOIO 3a0€3[EUEHHS
rapaHTyBaHHS [paBa BIACHOCTI Ha IIHHI Marnepy iHCTUTYTIB CIIJIBHOTO 1HBECTY-
BaHHS Ta 3aXHUCTy IPaB yYaCHHUKIB IHCTUTYTIB CIIJIBHOTO iHBECTYyBaHHS» (CT. 2).
Binrax, ICI (six xopnioparusHi (KI®), Tak i naiiosi inBectuuiitai ponnu (I11D), B
oco0i kommaHiii 3 ynpasminas aktuBamu [CI ponny, € npodeciiiHumn yyacHuKa-
MH DPUHKY KalliTayiy, JIiFOTh BOHM Ha IifcraBi JjineH3id HarmioHansHOT Komi-
cii 3 ninHux nanepis Ta ponnosoro puHky (HKIIIOP), i ix nissbHICTb peryiio-
€THCS 3aKOHOIABCTBOM — 3akoHoM mpo ICI Ta iHIMMH HOPMATHBHO-TIPABOBHMH
aKTaMH 3 NMUTaHb (PyHKIIOHYBaHHS PUHKIB KaIliTaly.

BinnosigHo 10 cT. 41 3akoHy Npo pUHKH KariTany NpoeciiiHO TisIIbHICTIO
Ha pUHKAX KalliTaly BHM3HAETHhCS AISUIBHICTH 3 HalaHHA (DIHAHCOBHX Ta IHIIMX
MOCIYT HA PUHKAX KariTajy ITi]1 4ac 31iHCHEHHS OY/b-SIKOTO 3 TAKUX BHUJIIB JisUTb-
HOCTI, a came:

1) nisybHICTB 3 TOPTiBIli (HJiHAHCOBUMH IHCTPYMEHTAMU;

2) misSTTBHICTH 3 OpraHizamii TOpriBii (JiIHAHCOBIMH iHCTPYMEHTAMU;

3) KITIpUHTOBA HisUTBHICTB;

4) nerno3uTapHa JisUIbHICTb;,

5) IisUIBHICTB 3 YIPaBIiHHS aKTUBAaMM IHCTUTYLIIHUX 1HBECTOPIB;

6) MisTIBHICTH 3 yIPaBIiHHI MaiftHOM JJIsl (PiHAHCYBaHHS 00’ €KTIB Oy/IiBHUIITBA
Ta/a0o0 3/1IMCHEHHS OTepalliii 3 HEPYXOMICTHO;

7) RiANBHICTD 3 aAMIHICTPYBAaHHS HelepKaBHUX MEHCIHHUX (HOHAIB.

OTKe, NiSUTBHICTD 3 YIIPABITiHHS aKTHBAMHU IHCTHTYIIHHIX 1HBECTOPIB 1 HislIb-
HICTh 3 yNpaBliHHSI MalHOM st (hiHAHCYBaHHS 00’ €KTiB OymiBHHIITBA Ta/abo
3IIHCHEHHS omeparliii 3 HEPYXOMICTIO € PI3HUMH BUAAMU JisUIBHOCTI HA PUHKaX
KanitaiuiB. [Ipu ipomMy BignoBigHo a0 4. 1 miel x cT. 41 3akoHy Npo PUHKHU Karli-
TaJy TMO€EIHAHHS MPOQECIHHOT ISUTBHOCTI HA PUHKAX KarliTaly 3 IHIIUMHA BUAAMHU
JiSUTBHOCTI JO3BOJIIETHCSI BUKITIOYHO B TAKUX BUIAIKAX:

1) moeaHaHHs POBaPKEHHS OAHKIBCHKOT AiSTIBHOCTI 3 JISUIBHICTIO 3 TOPTiBIIi
(iHAHCOBMMH IHCTPYMEHTaMH, ACMO3UTAPHOIO IISUTBHICTIO, TISUTBHICTIO 3 yIIpaB-
JIHHS MaitHOM /715 piHaHCYBaHHsI 00’ €KTIB Oy/IiBHUIITBA Ta/a00 3/IHCHEHHS OTle-
paLiil 3 HepyXOMICTIO Ta AISUIBHICTIO 3 YNIPABIiHHS IMOTEYHUM HOKPUTTSM;

2) noeJHaHHS NPOBALKEHHS POQeCciiHUM yUaCHUKOM PUHKIB KalliTally CBO€T
JUSUTBHOCTI 3 JTISUTBHICTIO 3 HAJaHHs 1HQOPMAIIMHUX MTOCIYT Ha PUHKAX KariTaty
Ta OpraHi30BaHUX TOBApHUX PHHKAX;

3) noeaHaHHS IPOBAPKEHHS IPOodeciiiHNM yJyacHHUKOM PUHKIB KaIliTally CBO€T
JUSUTBHOCTI 3 JISUTBHICTIO TOPrOBOTO PETO3UTOPIIO;
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4) noeIHaHHS TIPOBAJKEHHS MPO(ECIHHIM YYaCHUKOM PUHKIB KariTany KiTi-
PHUHIOBOI AisTIBHOCTI 3 BU3HAUEHHS 3000B’s13aHb 3 JISUILHICTIO 3 OpraHizamii Top-
riBIi MpOIyKUi€ero Ta/abo MisUIBHICTIO 3 OpraHi3amii yKJIaJaHHS JEepUBATHBHUX
KOHTPAKTIB Ha TOBApHHX Oiprkax;

5) moeqHaHHS MPOBA/PKCHHS OMEpaTopoOM OPraHi30BaHOTO PHHKY KamiTaly
CBOE€T JISUTBHOCTI 3 ASUTBHICTIO 3 OpraHi3allii TOPTiBIIi MPOIYKIIi€r0;

6) moeHaHHS npoBapKeHHs HamioHanbHUM OaHKOM YKpaiHH CBO€T AissIbHO-
cTi 3 IpodeCiiiHO MISUTLHICTIO HA PUHKAX KaIliTally Y BHUIIAJKaX, BCTAHOBICHUX
3aKOHOM.

Tox ciijg TBEPAUTH, 11O JNiSUIBHICTD 3 YIPABIiHHS aKTHBAMHU IHCTUTYLIHHUX
IHBECTOPIB 1 TISUTBHICT 3 yIPaBIiHHS MaiftHOM /1S piHaHCYBaHHS 00’ €KTIB Oy/IiB-
HULITBA Ta/abo 3AiHCHEHHs onepaliil 3 HEpyXOMICTIO € PI3HUMM BUAAMU AiSIbHO-
CTi, SIKI HE MAIOTh MpaBa MOEIHYBATH CBIH JIIICH30BAHNUH BUJI JISUTBHOCTI 3 1HIIIH-
MU BUJaMH JisTTBHOCTI.

BiamoBinHo 10 cT. 67 3aKOHY PO PHHKHU KaIliTany TisUTBHICTIO 3 YIPaBIiHHS
MaitHOM Jutst piHaHCYBaHHS 00 €KTiB OyIiBHHIITBA Ta/a00 3IiHICHEHHS onepartii 3
HEPYXOMICTIO BU3HAETLCS MpodeciiiHa NisUIbHICTh yYaCHUKA PUHKIB KaliTaly —
YOPaBUTEIIS, «...10 TPOBAIUTHCS HUM 32 BUHATOPO/Y BiJl CBOTO iIMEHI Ha TiJIcTa-
Bi BIJINOBITHUX JIOTOBOPIB (BIAMOBITHOTO JIOTOBOPY) IOJO0 YIPABIiHHS MAaitHOM 3
YCTaHOBHHKAaMH (YCTaHOBHHKOM) YIIPABITiHHS MaitHOM. J{isUTbHICTD 3 yIIpaBIIiHHS
MaiiHoM Ut (hiHaHCyBaHHS 00’ €KTiB OyaiBHUITBA Ta/abo 31ificHeHHs onepariii 3
HEPYXOMICTIO PEryioeThes 3akoHoM Ykpainu «IIpo (piHaHCOBO-KpEeAUTHI MeXa-
HI3MH 1 ynpaBiiHHSI MaifHOM mpu OyIiBHHUIITBI )KHUTIIA Ta OTNEPAIisX 3 HEPYXOMi-
CTIO», UM 3aKOHOM Ta IHINIMMH aKTaMH 3aKOHOJABCTBA, SIKUMU PETYITIOIOTHCS
(hiHAHCOBI MEXaHI3MU 3/1IHCHEHHS 1HBECTHUIIT Y OyIiBHUIITBOY.

Crarreto 63 3axony npo ICI Bu3HaueHO, 1110 KOMIIAHI€IO 3 YIIPABIiHHS aKTUBA-
MH € TOCIOIAPChKe TOBAPHCTBO, SIKE MPOBAUTH MPOQeCciiiHy NisUTbHICTD 3 YIIPaB-
JIIHHSI aKTUBAMHU THCTUTYI[IHUX 1HBECTOPIB Ha MiJCTaBI JILEH3IT, 0 BUAAETHCS
HKIIIOP. ITpu npoMy noeAHaHHS IiSUIBHOCTI 3 YNIPABIiHHS aKTUBAMHU 3 1HITMMU
BUIaMu Tpo(eciiHOI MisIBHOCTI HAa PHUHKAX Kamitaiay 3a00pOHSETHCS, KpiM
BUIAJKIB, epeadadeHNX 3aKOHOM.

VYuacaukamu ICI € ocoOu, m0 € BIaCHUKAMH ILIHHHUX TamepiB IHCTUTYTY
CIIBHOTO 1HBECTYBaHHS. YYaCHUKH IHMBUIBHUX BIJHOCHH HaOyBalOTh CTaTyC
YYaCHUKA IHCTUTYTY CHIJILHOTO iHBECTYBaHHs 3 MOMEHTY HaOyTTs MpaBa BIACHO-
CTi Ha I[iHHI Tanepu 1HCTUTYTY CIUILHOTO 1HBECTYBAHHS BIIOBIIHO IO 3aKOHO-
JABCTBA TPO JIeno3uTapHy cucremy (ct. 4 3akony npo ICI).

Hinaumu nanepamu ICI BianmoinHo 10 ct. 1 3akony npo ICI e: akiist koprio-
PaTUBHOTO iHBECTHLiIHOrO (HOHIY — IIHHHUH Mamip, eMITEHTOM SIKOTO € KOpIopa-
TuBHHN iHBecTHiiHUA (ona (KID) Ta skuil mocBimyye MalHOBI mpaBa oro
BJIACHUKA (yYaCHHMKa KOPIIOPATUBHOTO (JOH/Y), BKIFOUAOUH MPABO HA OTPUMAHHS
JUBIECHAIB (Ul 3aKpPUTOrO KOPIOPATUBHOIO (hOHIY), YACTHHM MaiiHa KOpIopa-
TUBHOTO (DOHIY Yy pas3i WOro JKBijalii, MpaBo Ha YHPaBJIiHHS KOPIOPAaTHBHUM
($hoHIOM, a TaKOXK HEMaIHOBI MpaBa, nependadeHi M 3akoHoM. OTxe, y JaHOMY
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Bunajaky ninHuMu manepamu ICI-1 ta ICI-2 e akuii sik [{iHHAHN mamip Koprnoparus-
HOTO iHBECTHUIIITHOTO (DOHITY.

[aitosi imBecTumiiHi pornu (I1ID) BUMyCcKaroTh iHBECTHIINHHI cepTHdIKaTH —
I[IHHI TIArIepH, EMITEHTOM SIKOTO € KOMITaHisl 3 YIIPaBJIiHHS aKTHBAMH Ta SIKi 3aCBiI-
4yye IpaBo BIACHOCTI yyacHHKa MaiioBoro ()oHAy Ha 4acTKy B HaiioBoMy (oH.i Ta
MPaBoO Ha OTPUMAHHS JUBIACHIIB (U1 3aKPUTOTO MAOBOTO (QOH/Y).

BinnosigHo a0 ct. 1 3akony npo ICI komraMu iHCTUTYTY CHIJIBHOTO iHBECTY-
BaHHS € KOIITH, BHECEHI 3aCHOBHHKAMH KOPIIOPATHBHOTO (OHIY, KOIITH Ta y
BUMAJIKaX, nepeadauyeHux UM 3aKOHOM, iHINI aKTHBH, 3aJly4CHi BiJ| YUYaCHHKIB
IHCTHUTYTY CIIJIBHOTO 1HBECTYBaHHSI, JIOXO/H BiJl 31/ICHEHHS orepariii 3 akTuBaMu
IHCTUTYTY CIIJIBHOTO 1HBECTYBaHHS, JOXOJM, HApaXOBaHi 32 aKTUBAMH 1HCTHTYTY
CHIHOTO IHBECTYBaHHS, Ta IHII JOXOIU BiJl JiSUIBHOCTI 1HCTUTYTY CIUJIBHOTO
iHBECTyBaHHs (BIZICOTKHM 3a MO3MKAMH, OPCH/HI (JII3WHIOBI) IUIATEXki, POSUITI
tomo). IIpu upomy axtuBamu ICI Bu3HaeTbesi copMoOBaHa 32 PaXyHOK KOIITIB
CIUJIBHOTO 1HBECTYBAaHHS CYKYIHICTb MaifHa, KOPIIOPAaTUBHUX IpaB, MalHOBHX
MpaB i BAMOT Ta IHIIKX aKTHUBIB, NIepe10aYeHUX 3aKOHAMH Ta HOPMATHBHO-TIPABO-
BUMH akTaMu HanioHanbHOT KOMicCii 3 HIHHMUX ManepiB Ta GOHI0BOTO PUHKY.

Crijt TakoX TIKPECIUTH, IO BiANOBIAHO 70 . 11 m. 24 ct. 48 3akoHy TIpo
ICI akTuBU iHCTUTYTY CIiJIBHOTO iHBECTYBAaHHS HE MOXKYTh BKJIIOUATH, 3-IIOMIX
IHIIIOTO, JIOTOBOPH TIPO y4acTh y GoHal PpiHaHCYBaHHS Oy/IiBHHUIITBA.

Hageneni monoxeHHst 3akoHomaBcTBa 1m1oao0 AisuibHOCTI ICI Oe33anepedno
cBiguars rpo te, mo [CI Mae mpoBaguTH CBOO AiSUTBHICTB JIMIIE B IHTEpecax ydac-
nukiB ICI, skumu € ocobu, 1o HaOynu y BrnacHicTh miHHI nmanepu [CI (akuii KID,
a6o ceprudikaru [MID; inmmx uinnux nanepis ICI He emitye). Komru cninbHOrO
iHBECTyBaHHs ()OPMYIOThCS Ha MIOYATKOBOMY €Talll 3a paXyHOK peaizaiii IiHHUX
nanepiB ICI Gpi3nyHNM Ta IOPUAUIHEM 0C00aM, SIKi CTalOTh TAKUM YHHOM Y4aCHHU-
kamu [CI, Ta momanpIIoro OTpUMaHHS JOXOMY BiJ Omepariil 3a paxyHOK TaKUX
KOIITIB CIIJILHOTO 1HBECTYBaHHSI.

OCKiIbKYM 1HBECTHUIIMHI AOroBOpU HE € LIHHUMH IIalepaMy, 1 HE MOXYThb
BkItouatuch 10 aktuBiB ICI, Tox 3amyuenns [CI komTiB Biji CTOPOHHIX OCI0, sKi
He € ydacHukamu ICI, Ha mijcTaBi TakuMxX JOTOBOPIB, HE € JIO3BOJICHUM BHIOM
JUSUTBHOCTI JUUTsI KOMITaHI# 3 YIpaBiliHHS akThBamMu. MOXKHA TOAaTH, 110 KBamidi-
kaniitai [CI MaroTh npaBo iHBECTYBaTH aKTHBH B OJIUH 13 KBaJTi(hiKaI[lifHUX KIaciB
aKTUBIB, 30KpEMa KJIaCy HEPYXOMOCTI, OIHAK LI MalOTh OyTH aKTUBH, c(hOPMOBaHi
3a paxXyHOK KOIITIB CIIJIBHOTO iIHBECTYBaHHSI.

OcrarouHy Kpamnky y IbOMY MUTaHHI OylTO MOCTAaBICHO MPHUHSITTIM TOPIK
3akoHy VYkpainm «IIpo rapaHTyBaHHS pEUOBHX IpaB Ha 00 €KTH HEPYXOMOTO
MaiiHa, siKi Oy/lyTh CIIOPY/UKEHI B MailOy THOMY»?, CT. 6 SIKOTO BU3HAYCHI BUKITIOU-
Hi criocoOu (iHaHCyBaHHS OyIiBHUITBA 00 €KTIB HEPYXOMOCTI.

BucnoBku. HaBenenuii aHami3 3aKoHOIABCTBA Ja€ MiACTaBH [UIS IIIJIKOM EB-
HOTO BHCHOBKY TIpPO Te€, III0 MPaBOBHI MEXaHi3M iHBECTYBaHHS Ta (DiHAHCYBaHHS
OymiBHUIITBA KUTIA i3 3amydeHHsaM [CI Moxke 3/1iICHIOBATHCH JIHIIIE BIAMOBIIHO J10
CHeliabHOTO 3aKOHOJABCTBA, 110 perymtoe aissibHicTh ICI, Ta Mae BKiIOYaTH
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3ally4eHHs] KOIITIB iIHBECTOPIB 4epe3 mpojax IiHaux mamnepiB ICI ta mogasnbiie
¢inancyBaHHs OyJiBHUIITBA KUTJA 32 PAXYHOK TaKUX KOLITIB 3 HACTYIHUM IIPO-
JaxeM 30yJJ0BAHOTO XKHTIA MOKYIIISIM 3 METOI0 OTPUMAaHHS JOXOIY B iHTepecax
YYaCHHMKIB, YM peai3alliero MPOiHBECTOBAHOTO KHTIIA CBOIM y4aCHHKaM Tepenoa-
yeHuMH 3akoHonaBcTBOM 1po ICI cnocobamu (ikBigauis ICI ta po3nonin akru-
BiB, BUKYII BJIACHUX I[IHHUX TTaIlepiB TOIIIO).

Bopnouac craryc xomris, orpuManux ICI Bi KOHTpareHTiB — iHBECTOpIB 3a
IHBECTHLIfHUMH JTOTOBOPAMH, HE MOXKE KOAHUMU YHHOM BBA)KATHUCH KOIITAMH
CIIBHOTO 1HBECTYBaHHS, OCKIJIbKM TaKi IHBECTOPH HE MPUI0aBali IIIHHUX Mare-
piB ICI i He craBamu yuyacHukamu ICI. 3a pe3ynbrataMu yKIaJaHHs JaHUX JIOrO-
BOpIB 0c00a, 110 BHOCHThH KOIITH HAa PAaxXyHOK IHBECTHIIIMHUX (OHJIB, HE CTae
yuacuukoM ICI, a ¢aktuuHo nepenae komrTu Ha OyHiBHUITBO HEPYXOMO-
cri. binbiie Toro, Ha HaIly AyMKY, 3 [IUBIJIBHO-IIPABOBOI TOYKH 30pY TaKi iHBEC-
TUIIHI TOTOBOPH MOXKYTh BHU3HABATHCH HEAIMCHUMHU 4epe3 Bajau CyO’ €KTHOTO
CKJIay NMPaBOYMHIB Ha mifcTasi crareif 215 1 203 L{uBiibHOTO KOEKey YKpaiHH.
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Venetska Marina. Problems of applying legal mechanisms for housing
construction financing

The article is devoted to the issues of distinguishing the legal mechanisms of
housing construction financing, which are used in the activities of construction
financing funds and joint investment institutions (JII) .

1t is argued that the specified legal mechanisms are different and cannot be applied
together — by one business entity, first of all, due to the fact that the subjects of relations
arising from the application of these financial and legal mechanisms are legal entities
with a special status, that different types of licensed activity on the capital markets, and
which operate on the basis of special laws, the application of which has priority over
general legislation. On the basis of the analysis of current legislation, the conclusion
is drawn that the legal mechanism of investment and financing of housing construction
with the involvement of JII can be carried out only in accordance with the special
legislation regulating the activity of JII , and should include the attraction of investors’
funds through the sale of CII securities and further financing of construction housing
at the expense of such funds with the subsequent sale of the built housing to buyers with
the purpose of obtaining income in the interests of the participants, or the sale of the
invested housing to its participants in the ways provided for by the legislation on the
JII (liguidation of the JII and distribution of assets, redemption of own securities, etc.).
At the same time, the status of funds received by JII from counterparties — investors
under investment contracts cannot in any way be considered joint investment funds,
since such investors did not purchase JII securities and did not become JII participants.
According to the results of the conclusion of these contracts, a person who contributes
funds to the account of investment funds does not become a member of the JII, but
actually transfers funds for the construction of real estate on the basis of investment
contracts, which may be declared invalid due to defects in the subject structure of the
transactions.

Key words: investments, investment contracts, construction financing funds, joint
investment institutions, housing construction financing.
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COUIAIbHI FAPAH:I'I'I' NPALIBHUKAM, MPU3BAHUM
HA BIMCbKOBY CIYXBY:
NMPABO HA 3BEPEXEHHA CEPEAHbLOIO 3APOBITKY

Y emammi 0ocniodceno numanna npasosozo peaynioeanis coyianbHux 2apanmit
Npayi6HUKAM, NPU3BAHUM HA GIUCLKOBY CIYIICOY, 30Kpemda, coyianbHoi eapanmii y
6u2ns0i 30epedicents cepedHboi 3apodimnoi niamu. IIpoananizoeano po3eumox 3axo-
HOOasCmea npo npayio 6 4acmuHi 6CMAHOBIEeHHs 000aMKOBUX COYIANbHUX 2apaHmill
07131 8i0N0BIOHOI Kame2opii npayieHuKie. AKYeHmOo8aHa ysaza Ha NPAasosux Nidcmagax
3anpoeaodiceHtss 000AMKOBUX COYIATbHUX 2apaHmill 0151 NPAYI6HUKIE, NPU3BAHUX HA
giticokogy cayorcoy. Haseoeno nosuyii Koncmumyyiiinozo Cydy Yxpainu uwooo npiopu-
MemHoCmi COYIaNbHUX 2apanmitl BIICbKOBOCIYHCOOBYAM. 3pobneHi apeymeHmosani
BUCHOBKU U000 OOYLILbHOCMI BIOHOBNCHHS COYIANbHUX 2apanmitl Ol NPAYIGHUKIE,
NPU3BAHUX HA BILICLKOBY CYIICOY, Y 8UTA0T 30epedicen s cepeOHbOi 3apobimHol niamu.

Knrwuoei cnosa: coyianvui eapanmii, 8iticbko8ocnyxcboseysb, npayieHux, mpyoo-
6utl 00206ip, micye pobomu, nocada, Koncmumyyitinuii Cyo Yxpainu, mobinizayis,
Mpyoosi 8iOHOCUHU, BIlICbKOBA CIYHCOA.

Trunova Halyna. Social guarantees for employees called up for military
service: the right to maintain average earnings

The article examines the issues of legal regulation of social guarantees to
employees called up for military service, in particular, the social guarantee in the form
of retention of the average salary. The author analyzes the development of labor
legislation in terms of establishing additional social guarantees for the relevant
category of employees. The author focuses on the legal basis for the introduction of
additional social guarantees for employees called up for military service. The author
presents the position of the Constitutional Court of Ukraine on the priority of social
guarantees for military personnel. Reasoned conclusions are made as to the expediency
of restoring social guarantees for employees called up for military service in the form
of maintaining the average salary.

Key words: social guarantees, military personnel, employee, employment contract,
place of work, position, average salary, Constitutional Court of Ukraine, mobilization,
labor relations, military service.
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