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Venetska Marina. Problems of applying legal mechanisms for housing
construction financing

The article is devoted to the issues of distinguishing the legal mechanisms of
housing construction financing, which are used in the activities of construction
financing funds and joint investment institutions (JII) .

1t is argued that the specified legal mechanisms are different and cannot be applied
together — by one business entity, first of all, due to the fact that the subjects of relations
arising from the application of these financial and legal mechanisms are legal entities
with a special status, that different types of licensed activity on the capital markets, and
which operate on the basis of special laws, the application of which has priority over
general legislation. On the basis of the analysis of current legislation, the conclusion
is drawn that the legal mechanism of investment and financing of housing construction
with the involvement of JII can be carried out only in accordance with the special
legislation regulating the activity of JII , and should include the attraction of investors’
funds through the sale of CII securities and further financing of construction housing
at the expense of such funds with the subsequent sale of the built housing to buyers with
the purpose of obtaining income in the interests of the participants, or the sale of the
invested housing to its participants in the ways provided for by the legislation on the
JII (liguidation of the JII and distribution of assets, redemption of own securities, etc.).
At the same time, the status of funds received by JII from counterparties — investors
under investment contracts cannot in any way be considered joint investment funds,
since such investors did not purchase JII securities and did not become JII participants.
According to the results of the conclusion of these contracts, a person who contributes
funds to the account of investment funds does not become a member of the JII, but
actually transfers funds for the construction of real estate on the basis of investment
contracts, which may be declared invalid due to defects in the subject structure of the
transactions.

Key words: investments, investment contracts, construction financing funds, joint
investment institutions, housing construction financing.
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COUIAIbHI FAPAH:I'I'I' NPALIBHUKAM, MPU3BAHUM
HA BIMCbKOBY CIYXBY:
NMPABO HA 3BEPEXEHHA CEPEAHbLOIO 3APOBITKY

Y emammi 0ocniodceno numanna npasosozo peaynioeanis coyianbHux 2apanmit
Npayi6HUKAM, NPU3BAHUM HA GIUCLKOBY CIYIICOY, 30Kpemda, coyianbHoi eapanmii y
6u2ns0i 30epedicents cepedHboi 3apodimnoi niamu. IIpoananizoeano po3eumox 3axo-
HOOasCmea npo npayio 6 4acmuHi 6CMAHOBIEeHHs 000aMKOBUX COYIANbHUX 2apaHmill
07131 8i0N0BIOHOI Kame2opii npayieHuKie. AKYeHmOo8aHa ysaza Ha NPAasosux Nidcmagax
3anpoeaodiceHtss 000AMKOBUX COYIATbHUX 2apaHmill 0151 NPAYI6HUKIE, NPU3BAHUX HA
giticokogy cayorcoy. Haseoeno nosuyii Koncmumyyiiinozo Cydy Yxpainu uwooo npiopu-
MemHoCmi COYIaNbHUX 2apanmitl BIICbKOBOCIYHCOOBYAM. 3pobneHi apeymeHmosani
BUCHOBKU U000 OOYLILbHOCMI BIOHOBNCHHS COYIANbHUX 2apanmitl Ol NPAYIGHUKIE,
NPU3BAHUX HA BILICLKOBY CYIICOY, Y 8UTA0T 30epedicen s cepeOHbOi 3apobimHol niamu.

Knrwuoei cnosa: coyianvui eapanmii, 8iticbko8ocnyxcboseysb, npayieHux, mpyoo-
6utl 00206ip, micye pobomu, nocada, Koncmumyyitinuii Cyo Yxpainu, mobinizayis,
Mpyoosi 8iOHOCUHU, BIlICbKOBA CIYHCOA.

Trunova Halyna. Social guarantees for employees called up for military
service: the right to maintain average earnings

The article examines the issues of legal regulation of social guarantees to
employees called up for military service, in particular, the social guarantee in the form
of retention of the average salary. The author analyzes the development of labor
legislation in terms of establishing additional social guarantees for the relevant
category of employees. The author focuses on the legal basis for the introduction of
additional social guarantees for employees called up for military service. The author
presents the position of the Constitutional Court of Ukraine on the priority of social
guarantees for military personnel. Reasoned conclusions are made as to the expediency
of restoring social guarantees for employees called up for military service in the form
of maintaining the average salary.

Key words: social guarantees, military personnel, employee, employment contract,
place of work, position, average salary, Constitutional Court of Ukraine, mobilization,
labor relations, military service.

Beryn. YV 3B’3Ky 3 Oe3Mperie/IeHTHUMU BUKJIMKAMH, 3yMOBJICHUMH IIHPOKO-
MaciTaOHOW0 30pOiHOI arpeciero, B YkpaiHi TpUBae 3arajbHa MOOUTI3aIlis Biii-
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CHKOB03000B’s13aHHX. J{11s1 3a0e31eueHHs 000pOHU JepKaBH IepeadayeHo MPHU30B
BiliCbKOBO3000OB’sI3aHUX 1 pe3epBicTiB B 00csrax, BU3HAUCHUX 3rifHO 3 MOOini3a-
MiHEMHY IUTaHaMu. besymoBHO, came MoOuTi3amis — OAMH 3 OCHOBHUX (haKTOPIB,
BiJl SIKOTO 3aJICKUTh YCIIIIIHE BEJICHHS Oyab-sKOi BIHHHM Ta 3aXHCT CYBEpEHITETY
JePIKaBU.

BonHovac akTyanmi3yeTbes TUTAHHSI 1010 3a0€3MeUeHHSI COIaTbHUX TapaHTii
IpaliBHUKAM, IPU3BAHUM Ha BIHCHKOBY Ci1ykOy. AJpKe JIeBOBa 4acTka MOO1Ii30-
BaHMX 1 JOOPOBOJIBIIIB — i€ [IUBIJIbHI 0COOH, SIKI MPAIFOIOTH 3a TPYJIOBHMHU J[OTO-
Bopamu. [TuTaHHS AONATKOBHX COIAJIbHUX TapaHTid s BIAMOBIIHOI Kareropil
MpAaIliBHUKIB YHOPMOBAHO TPYJIOBHM 3aKOHOJIABCTBOM. 3a MpalliBHUKAMHU, TIPH3Ba-
HUMH Ha BIHCBHKOBY CITyk0y, mepeadauanocs 30epekeHHsI Micist poOOTH, Moca i
Ta cepeHbOro 3apo0iTky. Bognouac Hopmamu mianyHkry 17 mynkry 1 posainy I
3akony Ykpainu «IIpo BHECEHHS 3MiH JI0 JICSKHUX 3aKOHOJABYMX aKTIB YKpaiHU
IOJI0 ONTUMI3allii TpyAoBUX BiTHOCHH» Bix | numHs 2022 p. Ne 2352-1X 3miHeHO
yacTuHy TpeTio cT. 119 Kozekcy 3akoHiB mpo mpamo Ykpainu (nani — K3noIl) y
YACTHHI BUKIIFOUCHHSI HOPMH I1I0JI0 30epeKeHHs POOOTOIABIIEM CEPEIHBOTO 3apPO-
6iTKy npaliBHUKAM, IPU3BaHUM Ha CTPOKOBY BICBKOBY CIIy>KOY, BINCHKOBY CITy’K-
Oy 3a MPU30BOM 0Ci0O OIlIEPCHKOTO CKIIamy, BIICHKOBY CITy»KOy 3a IMPHU30BOM I
yac MoOinizanii, Ha 0coOaMBUI TIepiof, BIHCHKOBY CliyOy 3a IPU30BOM OCI0 i3
YHCIIa Pe3EPBICTIB y 0COONMBHUI 1epiof] a00 MPUIHATHMHU Ha BICHKOBY CITy»)O0y 3a
KOHTPAKTOM, Y TOMY YHCII IIUIIXOM YKJIaJIeHHS HOBOTO KOHTPAKTY Ha IIPOXOIKEH-
HS BIHCBKOBOI CITy>KOH, i1 yac Jii 0COOIMBOTO MEpioly Ha CTPOK A0 HOro 3aKiH-
4YeHHs a00 J10 THS (PAaKTUYHOTO 3BIILHEHHSI.

Orunsip niteparypu. ITutanHs coniagbHUX rapaHTil A NPALiBHUKIB, IPU-
3BaHMX Ha BIHICHKOBY CITykO0y, 3HAXOAUTHCS y HOKYCI HOCHIHKEHB (haXiBIIiB TPY/I0-
BOTO IIpaBa Ta NpaBa COLIaJbHOrO 3a0e3MedeHHs. 30KpeMa, BaXIHBI aCHEKTH
peatizaliii colliaibHIX rapaHTiil BiAMOBIAHOT KaTeropii MpariBHUKIB MPOaHAi30-
BaH1 y TpaIsiX TakKuX HAyKoOBIIiB, sk: B. f1. Bypak, JI. B. 'apamenko, T. B. Kpaciwok,
0. B. Hoproyc, M. M. lllymuno, A. M. FOmko Ta iH. BonHovac nuTaHHs corialib-
HHUX TapaHTiil NpaliBHUKaM, MPU3BAHUM Ha BIWCHKOBY CIykOy, HE BTpayae CBOET
aKTyaJbHOCTi, a MacmrTabu MoOiii3amii Ta 3akOHOJaB4Yl 3MiHM HOTPEOYIOTH
MOAAJTBIINX HAYKOBUX JOCIIIKEHb.

IMocTanoBka nmpodJjemu gocaigkenHsa. Ha yaci nocrae nuTaHHs BiTHOBJICH-
HS COLIaJbHUX rapaHTill NpaliBHUKAM, HPU3BAaHUM Ha BIHCBKOBY CIIyxOy.
3aznaunmo, mo Koncruryniuuii Cyn Ykpainu po3risgae KOHCTUTYIIIHY CKapry
11010 BiANOBIJHOCTI YacTHHI Nepiuiil cT. §, yacTuHi 5 ¢T. 17, yacTuHaM JIpyrii i
Tperiii ct. 22, ct. 64 Koncrutyuii YkpaiHu (KOHCTUTYIIHHOCTI) miamyHkty 17
nyHKTy 1 posniny I 3axony Yikpainu «IIpo BHECEHHS 3MiH J0 JSSIKHX 3aKOHOIAB-
KX aKTiB YKpalH{ MIOJ0 ONTHMI3allii TPyJIOBHUX BiTHOCHH». 3a3HaY€HE CBIIUUTH
PO HAsIBHICTh HAraJbHOT MOTPEOH y HAYKOBOMY aHaJli3i Ta MOLIyKy apryMEeHTOBa-
HOTI'0 IIPaBOBOI'O BUCHOBKY 3 LIbOTO IIMTaHHS.

Mera cTarTi noJsrae y 10CHiKCHHI TUTaHHS 3a0e31eYeHHS TIpaB MpailiBHU-
KiB, IPU3BAaHUX Ha BiliCEKOBY CiIy>k0y y BUIVIA1 30epexeHHs 3apo0iTHOT IIaTH Ta
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(bopMyBaHHI OKPEMHUX BHCHOBKIB 3 [LOTO MUTaHHS. 3a3HaueHa MeTa KOHKPETU3Y-
€ThCSl TAKUMU 3aBIAHHAMMU: PO3NIAHYTH PETPOCIEKTUBY ITPABOBOTO PETYIIOBAHHS
COLlaTbHUX TapaHTii MpalliBHUKaM, IPH3BAHUM Ha BIFCBKOBY CITyKO0Y, Y KOHTEK-
cri vactuHn Tpethoi cT. 119 K3nll; npoanamizyBatu 3MICT LMX TapaHTid y
rpuB’s3ui 10 HopM Koncerurtyuii Ykpainu; HajaTh BUCHOBKH 1010 HEOOXiTHOCTI
BiJTHOBJICHHSI BI/ITOBITHMX T'apaHTIi.

Buxuiag ocHOBHOro Martepiajty. 3riJHO i3 HOSICHIOBAJILHOIO 3aIIMCKOI0 METOIO
npuitHATTS 3akoHy Ykpainu «[Ipo BHECEHHs 3MiH JI0 JISSKHX 3aKOHO/IABUMX aKTiB
VYkpaiHu 1mogo ontumizaiii TPyAOBUX BIJIHOCHH» € BHUPILICHHS MPOOJeM, SIKi
BHUHMKAIOTh Y YaCTHHI OpraHi3alii TpyJI0BHUX BIIHOCHH B YMOBaX BOEHHOT'O CTaHY,
3aMlOBHEHHSI 3aKOHOJIABUMX IPOTAINH Ta YCYHEHHsI KOJi3iil. 3aKOHONPOEKT MOKIIH-
KaHUH ONTUMI3yBaTH, 3pOOUTH OUIBII MPOCTOIO Ta 3PO3YyMIIOI0 B 3aCTOCYBaHHI
CyJacHy CHCTEMY 3aKOHOIABCTBA PO MPaLI0, YCYHYTH IMOTEHIII{He BUHUKHEHHS
TPYLOBHX CIIOPIB y 3B’S13Ky 3 HaABHUMH 3aKOHOAABUMMHU IIPOTAIUHAMHU Y PETyIIIO-
BaHHI TPYIOBUX BiJTHOCHH.

3BaKarouM Ha 3a3HAYCHY METY NPUHHATTS 3aKOHY, BiH CIIPSIMOBAHUN Ha OCY-
YaCHEeHHsI MPAaBOBOTO PErYJIIOBAaHHS TPYIOBUX BiJHOCHMH B yMOBaX BOEHHOTO
CTaHy, PO 0OMEKEHHsI Y CKOPOUCHHS COLIAIbHO-TPYIOBHX MPaB aBTOPH 3aKOHY
He 3rafaloTb. BogHouac yxBasleHHS! 3aKOHY NPU3BENO A0 CKaCyBaHHs MPaL[iBHU-
KaM, TIpU3BaHIM Ha BIICHKOBY CIY)KOy, ITpaBa Ha 30€peKeHHsI CePeIHBOTO 3apo-
OITKY.

Jnst 3°sicyBaHHsI MUTAHHS 110 CyTi, HA HAIIy OYMKY, HEOOXiIHO PO3LIISTHYTH
PETPOCIIEKTHURBY TPABOBOTO PETYIIOBAHHS COLIAJIBHUX TapaHTid MpalliBHUKAM,
[IPU3BAaHUM Ha BIMCHKOBY CIIyKOy, y BUIVIAl 30epeKeHHs cepelHbOl 3apoOiTHOT
IUIaTh. ICTOPUKO-TIPaBOBi JOCTIHKEHHSI PO3KPUBAIOTH BHMIP COLIAIBHOT TpaH-
chopmanii mpasa i JAIOTH KII0Yi 0 PO3YMiHHS YHHHUX MPABOBUX HOPM.

3azHaunmo, 1o 70 1 kBitHs 2014 p. ct. 119 K3nll Vkpainu «[apaHTii mist
MPAaLiBHUKIB HA YaC BUKOHAHHS JICPKaBHUX a00 rPOMaJICHKUX 000B’SI3KiB» CKIIa-
Janacs 3 IBOX YacTHH. 3akoHOM YkpaiHu «IIpo BHECEHHS 3MiH 10 ACSKHX 3aKOHO-
JIABYMX aKTiB YKpalHH II0/10 3a0e3eUeHHs IPOBEICHHS MoOLTizamii» 27 Gepe3Hs
2014 p. Ne 1169-VII cr. 119 K3nll 10moBHEHO YaCTHHO TPETHOKO TAKOTO 3MICTY:
«IIpamiBHUKaM, SKi TIPU3BaHi Ha BINCHKOBY CIIY:KOY 3a MPH30BOM ITijl yac MOOLTi-
3aiii, Ha OCOOJUBHIA IIEPiofl, ajie He OUIbIIEe OJJHOTO POKY, rapaHTyeThCs 30epe-
JKEHHS Micus poOOTH, IOCAH 1 CEPEIHBOTO 3apOOITKY».

Mertoro npoekty 3akoHy Ne 1169-VII BimoBifHO /10 MOSICHIOBAJIBHOT 3aITUCKH
€ TaKOX IiBUIIECHHS COLiabHUX FApaHTiN BiiCbKOBO3000B  13aHUX, SIKi IPU3HBa-
FOTHCS Ha BIHCHKOBY CITy»Oy npu MoOiizarrii.

Otxe, nounHarouu 3 1 kBitHst 2014 p., rpoMansHy, sIKi IpyU3BaHi Ha BifiCEKOBY
ciyxOy 3a TPU30BOM i Yac MoOLTi3alii, He MiJSIraloTh 3BUILHEHHIO, BOHU
YBUIBHSIFOTBCS BiJl pOOOTH (3BUIBHSIOTHCS BiJl BUKOHAHHS [T0CAJOBUX 00OB’SI3KiB)
BifmoBiaHo 1o cT. 119 K3nll'. Inakiie kaxxyuu, Hopmu cT. 119 K3nll nependaga-
FOTh, 1[0 MK TPAIiBHUKOM, IPUHHITHM Ha BIHCHKOBY CIyXOy 3a MPHU30BOM IIiJ|
yac MoOii3anii, Ta po6oToAaBIEM 30epiraloThes TPYAOBI BiITHOCHHH, ajle MpalliB-
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HUK YBITBHAETHCS BiJl BUKOHAHHS OOOB’SI3KiB 3 BiIMOBIIHWUMH TapaHTisIMH’.
BinnosigHe yBinbHEHHS Bifi poOOTH OGOPMITIOETHCS Haka3oM poOOTOAABLS PO
YBUIBHEHHS y 3B 513Ky 3 IPU30BOM Ha BilICEKOBY CIIy:KOYy.

IIpoTtsirom HaCTYITHHUX POKIB 10 YacTHHU TpeThoi cT. 119 K3ull Oymo BHECeHO
pSL 3MiH, CHOYATKy TapaHTii y BUIISAI 30epekeHHs Micus poOOTH, mocamd i
CepeHbOro 3apoOiTKy HaJaBaJUCs NpalliBHUKAM, SIKi NIPU3BaHI Ha BilICBKOBY
ciry>x0y 3a MPU30BOM ITia yac MoOuni3auii, Ha ocoOMMBHiA epion, ajne He Oiiblie
OJTHOTO POKY, TaKy BHIUIATy pOOOTOMAABIN 3/IWCHIOBAIM 3 BIIACHUX KOIITIB.
3 8 uepBHs 2014 p. no cr. 119 K3nll BHeceHi 3MiHHM, 3TiIHO 3 SKUMHU CEpeIHIiH
3apo0iTOK MOOITi30BaHUX NpalliBHUKIB KOMIIEHCYBaBcsl 3 Oromkery. Ilopsmok
Takol KOMIIeHcalii BU3HauaBcs MocTaHoBoro Kabinery MiHicTpiB YkpaiHu Bil
4 oepesns 2015 p. No 105. 3 1 ciunst 2016 p. MOPsIIOK BUILIATH CEPETHBOTO 3apO-
OITKy IpalliBHUKaM, MPU3BAaHUM Ha BIMCHKOBY CIlyxOy, nependadeHo 3a paxyHOK
poboTonasig. ToOTO 3akoHOIABENs 3MIHIOBAB Jukepena (DiHAHCYBaHHS BHUILIAT
BICHKOBOCITYXXOOBIISIM, 3a0€3MeUyloud BHKOHAHHS Tepea0aucHuX 3aKOHOJaB-
cTBOM rapanTiii. 3 1 numHs 2022 p. npaiBHUKH, IPU3BaHI Ha BIHICHKOBY CIyXkOY,
11030aBJIeH] coLiabHOI rapaHTii y BUIVISLAI BUILUIATU IM CEPEHbOIO 3apO0iTKY.

AHani3 HaBeIeHNX TOJIOKEHb Ja€ MiACTaBH CTBEpIKyBaTH Take. [lo-nepiue, 3
1 xBiTHs 2014 p. rpomMajsiHU, sSKi IPU3BaHI HA BIHCHKOBY CITYKOY, HE TIUISTAIOTh
3BUIbHEHHIO, BOHU YBUIBHSIOTHCS BiZl POOOTH, TOOTO MiX TaKUM IPALiBHUKOM i
poboTonasieM 30epirarotecs Tpynosi BiqHocuHu. [lo-apyre, 3 1 kBiTHS 2014 p.
repeadayeHi JOJATKOBI COIlialIbHI rapaHTii sl PAI[iBHUKIB, TPU3BAaHUX HA Biii-
CBHKOBY CIIyO0y y BUIVIAZ1 30epekeHHs Micusl poOOTH, ITOCaaH 1 CepeJHbOr0 3apo-
6iTKy (BUILIaTa CEpeJHbOr0 3apo0iTKy B Pi3Hi Epioau 311l CHIOBaIACS 3a PaXyHOK
pi3HUX JDKepen (QiHaHCYyBaHHsS: pPOOOTONABIS — JEpKaBU — pPOOOTOMABIIA).
ITo-tpere, 3 1 naunus 2022 p. mpaiiBHUKaM, NPU3BaHUM Ha BIHCBKOBY CITyKOY,
CKacOBaHO COLliaIbHY I'apaHTil0 y BUNISL 30€PeKeHHs CEPEHbOT0 3apOOITKY.

3ayBa)KHMMO, 10 HEOOXITHICTh TOAATKOBUX COLIAIbHUX FApaHTIH JUIsl MpalliB-
HUKIB, NIPU3BAaHUX Ha BIHCHKOBY CIykOy, Y BUIVIsIII 30epeKeHHS Miclisi poOOTH,
[OCA/IU 1 CepeJHBOTO 3apOOiTKY 3yMOBIIIOBAIACS TOTPEOOI0 YHOPMYBAHHS MOPSII-
Ky INpoBeieHHs MoOimizanii yepe3 posmouary y 2014 p. 30poiiHy arpecito PO
npotu Ykpainu. BepxosHa Paga Ykpainu miarpuMana mpoBeCHHS MOOiTi3alliii-
HUX 3aX0JliB, sKi npoBoamio MinicrepcTBo 00oporn Ykpainu. Hacammepen Ha
BIIICBKOBY CIIyOy BUKIIMKAJIMCS JIIOH, 110 MajJu BiiCbKOBUII 1OCBi, AKi 10OpO-
BLITBHO He 00paJiu BIiCEKOBY CITyKOy sIK CBO€ mpodeciiiHe 3aiHATTS. 30e01IbIIoro
I1e TPOMaJISTHH, SIKi peatizyBain CBO€ MPaBO Ha MPAL0 NUIIXOM YKJIaIeHHs TPYIO-
BUX JIOTOBOPIB 1 Oy/nM INpaiiBHUKaMH, 31 CBOIMHU J0XOAaMHU Ta 3000B’SI3aHHSMH,
OIHAK BiAnoBigHO 10 cT. 65 Konctutyuii Ykpainu cranu Ha 3axuct BiTuusHu.
BiiicbkoBa ciryx0a i yac MOOUTI3aIlil, 10 MOXKE 3aTSITTHCS Ha HEBU3HAYCHUMN
yac, CTaBUTh iX Mija 3arpo3y (iHaHCOBMX BTpar. ToMy il BUHMKIA HEOOXiqHICTH
3a0e3IeUCHHs JJOJJaTKOBUX COLIAJIbHUX TapaHTill MparliBHUKAM, HMPU3BAaHUM Ha
BIHICHKOBY CITy»)0y 10 MoOii3atii.
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B yMoBax BOEHHOTO CTaHy JiepkaBa 3000B’s13aHa MOOITi3yBaTH BCi JOCTYIIHI Tit
pecypcu st HOCHIICHHST CBOET 000POHO3IATHOCTI Ta Bijiciui 30poiiHoi arpecii PD
npotH Ykpainu. Binrak ycebidHa miarpuMKa BiiCbKOBOCTYKO0BIIB 30poitHIx Cui
Vkpaltu € OqHNM i3 3ac00iB PO3IIUPEHHS 000POHHUX MOYKITHBOCTEHN IEpPIKaBH-.

BianosinHo 1o c1. 2 3akoHy Ykpainu «IIpo BiiicbkoBui 000B’ 30K 1 BiliCbKOBY
ciyx0y» Big 25 Gepesnst 1992 p. Ne 2232-XII BiiicbkoBa ciyx0a € JeprKaBHOO
CI1y0010 0COOIMBOTO XapaKTepy, sIka MoJsrae y npodeciiniii nisnpHOCTI npuaar-
HUX JI0 Hel 32 CTAHOM 3/I0POB’SI 1 BIKOM I'pOMaJIsiH YKpaiHH (32 BUHITKOM BHIIAJIKIB,
BH3HAYCHHX 3aKOHOM), IHO3EMIIiB Ta 0ci0 6e3 rpoMaiTHCTBa, OB’ si3aHiil 13 000po-
HOIO YKpaiHu, il He3aJIexHOCTI Ta TEPUTOPialbHOI LiNICHOCTL. Yac MpoXomKeHHs
BIICHKOBOT CITY’KOM 3apaxOBY€ThCsl TPOMAJSTHAM YKpalHU JI0 iX CTPaxOBOTO CTaxKy,
CTaXy poOOTH, CTaXy pOOOTH 3a CICHIANBHICTIO, @ TAKOX J0 CTaXy Jep>KaBHOI
ciryx0u. [Tpoxo/KeHHS BIICHKOBOT CITY»KOH 3IHCHIOETHCS: TPOMAISTHAMU YKpaTHUA —
y I0OpOBLTEHOMY TIOPSZIKY (32 KOHTPAKTOM) 200 3a MPU30BOM.

Koncruryniitanit Cyx YkpaiHn BH3HAumB, IO 31 3MicTy crareit 17, 65
Koncrutynii Ykpainu BOauaeThes, 10 3aXKUCT JIepiKaBH, 3a0e3MedeHHs 11 Oe3neKn
€ HalBasKIuBIIMMU (QYHKIISIMU BChOTO YKpaiHChKOrO Hapony. BilichkoBa ciys-
0a — 11e KOHCTUTYIIHHUIT 000B’ 130K TpOMaJisiH YKpaiHH, SIKUil roJisirae y 3adesre-
4eHHI 000poHH YKpaiHu, 3aXUCTi 1i CyBepeHITeTY, TEPUTOPiaIbHOI LiITICHOCTI Ta
HEOTOPKaHHOCTI. J[0 BiCHKOBOCIYKOOBIIIB Halle)KaTh O0COOM, SIKi MPOXOMSATH
TaKy ciyx0y, 30kpema y 30poiinux Cunax Ykpainu. BiiicbkoBiii ciyx0i nepeaye
HEOOXI/IHICTh BUKOHAHHSI KOHCTUTYIIHOTO BIHCHKOBOTO 000B’ 13Ky, 1110 Tependa-
Yae MPOXOPKEHHS TPOMaJITHAMU YKpaTHH BIHCBKOBOT CITy k01 (JI0OpOBLIBHO UM 3a
[IPU30BOM).

3 ommsaay Ha crieniuiky BiHCHKOBOT CITyOH, siKa MOJIATa€e, 30KpeMa, Y BHKO-
HaHHI BIHCHKOBOCITY:KOOBIISIMH CIICLIABHUX 3aB/IaHb, HASIBHOCTI PU3MKIB JUIS iX
JKUTTS Ta 3/10pOB’s TOLIO, Oynb-sika GopMa MPOXO/HKEHHs BiHICHKOBOI Ciry:kOu €
000B’S3KOM TpOMaJIsIH YKpaiHH 100 3axXHCTy naepxau. OTKe, 3aKpiluieHUN y
Koncrurynii Yikpainu 000B’ 430K TpomMajisiH YKpaiHu TOTpedye ToBaru, a cratyc
BiliCbKOBOCITYKOOBIIIB Oy/Ib-SIKMX KaTErOpili 3yMOBIIOETHCS BIHCHKOBOIO CITYXK-
0010, IHCTUTYT SIKOT HAJIA€ IM CrelianbHuil cTaryc?,

VY cr. 3 3akony Ykpainu «IIpo BilicbkoBHil 00OB’SI30K i BIHCEKOBY CITyXkKOy»
BHM3HAUECHO, 1110 PABOBOI0 OCHOBOIO BiliCLKOBOTO 00OB’SI3KY 1 BIHICHKOBOT CITy)OH
€ Koncruryuis Ykpainu, ueil 3akoH, 3akonu Ykpainu «IIpo obopony Ykpainuy,
«IIpo 36poiini Cunn Ykpainmy, «IIpo MobimizaliitHy miaroroBky i MoOimizaiitoy,
iHII1 3aKOHM YKpaiHW, a TAaKOXK MPUMHATI BIAMOBIAHO 10 HUX yKa3u IIpesungeHnta
VYkpaiHu Ta iHIII HOPMAaTHBHO-TIPABOBI aKTH MO0 3a0e31eueH s 000pOHO31aTHO-
CTi AeprKaBU, BUKOHAHHS BiliCEKOBOTO 000B’S3KY, TPOXOKCHHS BIHCHKOBOT CITY K-
Ou, ciry0n y BICBKOBOMY pe3epBi Ta CTaTycCy BifiCEKOBOCIY>KOOBIIIB, a TaKOX
MIXXHAPOJIHI IOTOBOPH YKpaTHH, 3rojia Ha 000B’ SI3KOBICTh SIKUX HaZlaHa BepxoBHOIO
Panoro Ykpainu.

3TriHO 3 YaCTHHOO APYTOIO CT. 39 11bOr0o 3aKOHY IpOMaJIiHU YKpaiHu, TpU3Ba-
Hi Ha CTPOKOBY BIliCHKOBY CIIy»0y, BilicbKOBY Ciy>k0y 3a IPH30BOM IIijl 4ac MOOi-
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Ji3ariii, Ha 0coONMBHUii repiof], a00 MPUIHSTI Ha BICHKOBY CITyKOY 32 KOHTPAKTOM
y pa3i BUHHUKHEHHSI KPU30BO1 CUTYaLlil, 110 3arpoXKye HalliOHAJIbHIN Oe3meni, oro-
JOIIEHHS PIIICHHS TPO ITIPOBEACHHS MoOimizamii Ta (a00) BBEACHHS BOEHHOTO
CTaHy, KOPUCTYIOThCS TapaHTisIMH, Tepe0aYeHIMH YaCTUHOK TPEeThor CT. 119
Konexkcy 3akoHiB rpo npairo YkpaiHu, a TaKoK YaCTHHOO TIEPILOO CT. 53 i yacTu-
HOMW Jipyroto cT. 57 3akoHy Ykpainu «IIpo OCBITY», YaCTHHOIO JPYyroro CT. 44,
YaCTHUHOIO MEPLIO0 CT. 54 1 4acTUHOI TpeThoro CT. 63 3axkony Ykpainm «IIpo
(axoBy mHepeaBHILy OCBITY», YaCTHHOIO Apyroto ct. 46 3akony Ykpainu «IIpo
BUIILY OCBITY».

Crarreto 1 K3nll nependaueno, mo Kogeke peryitoe TpynoBi BITHOCHHH BCiX
MPAIiBHUKIB, CIIPUSIOYN 3POCTAHHIO IPOIYKTUBHOCTI Mpalli, MOMIMIICHHIO SKOCT1
po6oTH, MiABUILEHHIO €()eKTUBHOCTI CYCNiIBHOIO BUPOOHUIITBA 1 ITIJTHECEHHIO Ha
1ifi OCHOBI MarepiajbHOTO 1 KYJIBTYPHOTO PIBHS YKUTTS TPAIiBHUKIB, 3MIIIHCHHIO
TPYAOBOI AUCLMIUTIHY 1 HOCTYIIOBOMY IIEPETBOPEHHIO Mpalli Ha 0J1aro CycninbeTBa
B TIEpIIy XHUTTEBY NOTpeOy KOXKHOI Mpare3qaTHOI JTIOJUHH. 3aKOHOIABCTBO IIPO
MPAIl0 BCTAHOBIIOE BUCOKUN PIBEHb YMOB TIpalli, BCEMIpHY OXOpPOHY TPYIOBHX
MpaB MpaliBHUKIB.

VYknamarouu TPyIOBUH JIOTOBIp 3 POOOTONABISIMU, TPOMAJSIHU PEaji3yloTh
CBOE KOHCTUTYLIIIIHE IPaBO Ha Mpallio, 10OPOBIILHO BCTYNAIOTh Y TPYAOBI IIPaBo-
BiJTHOCHHH, HAOyBalOUM KOHKPETHHUX TPYIOBUX MPaB i 000B’3KIiB; TPYIOBHI AOTO-
Bip € OCHOBHUM IOPHIMYHUM (AKTOM, i3 SIKM T1OB’SI3aHO BUHUKHEHHSI, 3MiHa YK
MPUIMUHEHHSI TPYIOBUX MPABOBIHOCHH".

BinnosigHo 10 yiMHHOT penakiiii yactuHu Apyroi ct. 57 3akony Ykpainu «IIpo
OCBITY» Yy pa3i IPOXOIXKEHHsI BICHKOBOI CIIy>kOU 3a IMPU30BOM IIiJ yac MoOiniza-
1ii, Ha 0cOONUBHII Tepio, ab0 BIHCHKOBOI CIyXKOHM 3a MPU30BOM 0Ci0 i3 yucia
pe3epBicTiB B 0COOIMBUII IEpiof] 3a MEAaroriYHMMHU YM HAyKOBO-TIEJaroriyHuMU
HpaliBHUKaAMH 30epiraeTecst IoNepenHill cepenHiit 3apoOiTok. 30Kkpema,
Kacauniitauii nuBineHuid cyn y ckiaai Bepxosroro Cymy Bin 16 sxxostHs 2023 p. y
crnpasi Ne 718/209/23 3a mo30BOM MEAAroriyHOro MpauiBHUKA PO TapaHTii At
MEeIAarOTiYHUX YM HAYKOBO-TIEJArOriuHUX MpAI[iBHHUKIB, MPU3BAHUX Ha BiHICHKOBY
ciyx0Oy mij dac moOimizanii, 3a3Ha4yMB, mo 3akoHoM Ne 2352-1X He BHECEHO
3MIiHH J0 IHIIUX 3aKOHIB, sIKi Tepea0davaroTh TapaHTii Uil TPOMaasH YKpaiHH,
MPU3BaHUX Ha BIMCHKOBY CIIYKOy 3a IMPHU30BOM Iijl 4ac MoO1Ii3alii, BCTAHOBIICHI
HOpPMaMH I1HIIUX 3aKOHiB. TOOTO Ui MENarorivHuX 4Yu HayKOBO-NEAArOTiYHHUX
MPAIiBHUKIB, PU3BAHUX HA BIHCHKOBY CIY»KOy 3a MPU30BOM ITiJ] 4ac MoOimizarii,
30epemKEHO TaKy rapaHTilo, K MONepe/IHil cepeHii 3apo6iToK®.

3ayBa)KMMO, IO BHIUIaTa TPOIIOBOrO 3a0e3MeYeHHs 3a PAaxyHOK KOIITIB
JeprkaBHoro OromkeTy Ykpainu BinnosiaHo mo 3axony Yipainu «IIpo comianb-
HHI1 1 IPAaBOBUH 3aXHUCT BiIHCHKOBOCITY’KOOBIIIB Ta WICHIB IX ciMeil» He KOMIICHCY€
Ta HE MIiJMIHIOE COIliaJIbHI rapaHTii, sKi nependavyanvcs YaCTHHOK TPEThOIO
ct. 119 K3nll mono Bumiatu cepeaHboro 3apo0irky. Tak, BiANOBiAHO 10 po3’sc-
HEHHS, HaJlaHoTo J{epkaBHOO CiTy)k0010 YKpaiHH y ClipaBax BEeTepaHiB: «3a BciMa
rpoMajisHaMH, siKi TPU3BaHI MiJ] Yac MOOLII3alil Ha BIHCHKOBY CIIyXOy, TapaHToO-
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BaHO 30epirarThCst MicIie pOOOTH, M0cajia, CEpeIHiil 3apo0iTOK Ha i IMPUEMCTBI,
B YCTaHOBI, OpraHizalii, He3aJIeXHO Bill MiAMOPSAKYBAaHHS Ta (OPM BIACHOCTI.
OZHOYACHO BOHU OTPUMYIOTh TPOIIOBE 3a0€3IeUEeHHS K BiiCHKOBOCITYKOOBLII» .

3 MeTOr 0e3yMOBHOT'O BUKOHAHHS 3aKOHO/IABCTBA Y chepi 000poHH, MOOiTi3a-
uii Ta 3axucTy MpaB TpOMalsH YKpaiHW, sKi Npu3BaHi mijg yac MoOimizamil
IMocranoBoro BepxoBroi Pagu Ykpainu «I1po m1oaaTkoBi 3aX0Au MO0 3MIITHEHHS
000pOHO31aTHOCTI Ta Oe3nexu aepxaBu» Bif 6 xxoBTHs 2014 p. Ne 1238-VII, Gyi1o
nopydeHo [eHepasbHOMY NPOKYpopy YKpaiHH NepeBipuTH (akTH 3BUILHEHHS 3
poOOTH Ta BiMOBH Yy BHILIATI 3apO0ITHOI TUIaTH TpOMaJiiHaM, PU3BaHUM Ha Biii-
CBKOBY CITyxO0y y 3B’s3Ky 3 MoOini3aui€ero. A B pa3i BUNHEHHS KEPIBHUKAMHU ITiJ1-
MPUEMCTB 3a3Ha4eHUX (DaKTiB BIHICBKOBO300OB’s3aHUM HEOOXIAHO OYIIO0 3BEpHY-
THUCS 10 OPraHiB IIPOKYPaTypH.

Otxe, rapaHTiio 30epeXeHHS CepelHbOro 3apoliTKy, ska mnependadanacs
HONEPEIHBOI0 peflakuieo YacTUHU TpeThoi cT. 119 K3nll moxkua crpuiimaru sk
CKJIAZIOBY KOMIUIEKCY TapaHTiil COIialbHOTO 1 IPABOBOTO 3aXHCTY, BCTAHOBICHHUX
3aKOHOJJABCTBOM JUIsl MPALliBHUKIB, MPU3BAHUX HA BIMCHKOBY Ciry:x0y. BomHouac
CKacyBaHHs TaKOi TapaHTii MPU3BEJO 10 3BY)KEHHS MPaB MPaIliBHUKIB, TPHU3BAHUX
Ha BIHCBHKOBY CIykO0y, Ta CynepeunuTb oKkpeMuM HopmaM KoHcTurymii Ykpainu.

Koncruryuiitnuit Cyn YkpaiHu HEOTHOPA30BO y CBOIX PIIIEHHSX MiAKPECIIO-
BaB TIPIOPUTET y 3a0e3MEUeHHI COIliaIbHUX TapaHTii BiHCHKOBOCTYKOOBIIM
HaBIiTh Y MUPHUH Yac, HE KaKy4YH BXKE PO BOEHHUI CTaH Ta HEOOXiHICTh TIPOBE-
JIEHHS MMOJaIbII01 MOO1TI3alii.

BinnosigHo g0 yactunu nepiioi ct. 8 Koncrutyii Ykpainu B YkpaiHi BU3Ha-
€ThCS 1 i€ IPHHIIUIT BEPXOBEHCTBA IIPaBa.

EnemeHTaMu BepXOBEHCTBA IpaBa € MPHHIUIM PIBHOCTI 1 CIIPaBEIUBOCTI,
[PaBOBOi BM3HAYEHOCTI, SICHOCTI 1 HEABO3HAYHOCTI IPABOBOI HOPMHU, OCKIUIBKH
IHIIIe He MOJKe 3a0e3IeUnTH 1i OJHAKOBE 3aCTOCYBAHHS, HE BUKIIIOYAE HEOOMexke-
HOCTI TPaKTyBaHHS y MPaBO3aCTOCOBHIM MpPAaKTHIN I HEMHUHYYE MPU3BOIUTH JIO
cBaBoui®.

CKIIaZloBUM €JIeMEHTOM 3arajibHOTO NPHHIHITY IOPUANYHOI BU3HAUSHOCTI SIK
BUMOTY BEPXOBEHCTBA IpaBa (IIPAaBOBJIAAMS) TAKOXK € NPHUHIMI IIPABOMIpHHX
(JIeriTMMHUX) OUiKyBaHb, SIKWH, 3a TIiyMaueHHsIM Beneriiicbkoi Komicii, «Bupakae
i7Iet0, 1110 OpraHu MyOIiYHOT BiIa M MOBMHHI JOACPKYBATHCS HE JIMIIC MPUIHCIB
aKkTiB IpaBa, a U CBOIX OOILSHOK Ta HPOOYMXKEHHUX OUiKyBaHb» (CIELlialbHe
Jocnimkenns Beneniiicskoi Komicii «Mipuito npaBosnans», CDL-AD(2016)007,
nyskT [1.B.5.61)°.

3aKOoHHI OUiKyBaHHS € OJIHUM 13 MMPOSIBIB CIPABEUITMBOCTI Y TpaBi i mepeada-
Yal0Th IOPUINIHY BU3HAYEHICTh IPABOBOTO PETYIIOBAHHS 100 Cy0 €KTIB IpaBa.
B acnekri ct. 8 Konctutynii Ykpainu ropuIidHa BU3HAYCHICTh 03HAYa€ HECyIe-
PEWIMBICTh TAKOTO PETYJIFOBAHHS Ta HEIOMYCTUMICTh HOTO 3MiHHU 3 TIOPYIICHHSIM
3acaJHMYMX MPUHIIUIIB MMpaBa.

VY KOHTEKCTiI BEpXOBEHCTBa IpaBa IOPUAWYHA BU3HAYCHICTH CIIPSIMOBaHA Ha
3a0€3MeUeHHs] YiTKOCTI 3MiCTYy HOPM IpaBa. 3aKOHHI OUiKyBaHHSI — HEBiJ €MHa
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YacTHHA IOPUINYHOT BU3HAUYCHOCTI — BUHUKAIOTh YHACIIIOK 3aKOHOAABYOT HislTb-
HOCTI MApJIaMEHTY 1 MOJSTAITh Y TOMY, L0 SKIIO 0c00a OYiKy€ JOCSATHEHHS IEB-
HOTO pe3yNbTary, AIF09H BIAMIOBIIHO 0 HOPM IpaBa, TO Mae OyTH TapaHTOBAHUH
3aXHCT IIUX OYiKyBaHb'’,

31 3micTy yacTHH nepiuoi, Ipyroi, n’stoi ct. 17 Koncrutyuii Ykpainu y ix B3a-
€MO3B’SI3Ky 3 YACTHHOIO MEPIIO0 CT. 46, YaCTUHOIO Mepiioio cT. 65 OCHOBHOTO
3akoHy YKpaiHM BHUIUIMBA€ KOHCTUTYLIHHUN 00OB’S30K JIep)KaBH HAJaTH CIICIi-
ANbHUN IOPUIUYHHN CTaTyC TpOMaasHaM YKpaiHH, siKi mepeOyBaroTh Ha CIYXO01 y
30poitanx Cunax YkpaiHu Ta B iHIIMX BIHCHKOBHX (POPMYBaHHSX, YICHAM IXHIX
cimMell, a Takox ocobaM, 110 30pOHHO 3aXUINAIOTh CYBEPEHITET, TEPUTOPIiabHY
IITICHICTD Ta HEJIOTOPKAHHICTh YKpaTHHM IMiJT 4ac arpecii mpoTu YKpainu, po3mnoya-
Toi y moromy 2014 p., i3 3a0e31ne4eHHAM BiIIOBIAHO JO I[LOTO CTAaTYCy COLiajb-
HHUX TapaHTiil BUCOKOTO piBHs'.

Hopmu-npuniunu yactuau n’artoi cr. 17 Koncruryuii Ykpainu mono 3a6e3-
MIEYEHHS JIeP’KAaBOI0 COLIaTbHOTO 3aXHCTy TPOMAJsiH YKpaiHH, sKi mepeOyBaroTh
Ha ciyxk0i y 30poitanx Cunax YkpaiHu Ta B HIIMX BiHCHKOBUX (DOpMYBaHHSIX, a
TaKOX WIEHIB IXHIX CiMeH € MpiOpUTETHHMHU i MaroTh Oe3yMOBHHUIl XapakTep;
TOOTO 3aX0/H, CIIPSMOBaHI Ha 3a0€3TCUCHHS ICPKABOIO COLIaIBHOTO 3aXUCTY IIET
Kareropii oci0, 30kpeMa y 3B’43Ky 3 €KOHOMIYHOIO JOLUIBHICTIO, COLiaIbHO-EKO-
HOMIYHMMH 0OCTaBUHAMH, HE MOXYTh OyTH CKAacOBaHi UM 3BYKeHi'%.

TTonoxenHst yactuHu TpeThoi cT. 22 KoHcTuTywii YkpaiHu HEOOXiTHO po3yMi-
TH TaK, L0 IIPHU yXBAJICHHI HOBUX 3aKOHIB 200 BHECEHHI 3MiH 10 YHHHHUX 3aKOHIB
HE JIOMYCKAEThCS 3BY)KCHHS 3MICTY Ta 00CSTY ICHYIOUMX KOHCTUTYI[IHUX MpaB 1
CBOOO/I JTIOJIMHH, SIKIIO TAKE 3BYXKEHHSI IPU3BOUTH J10 MOPYIICHHS 1X CyTHOCTI>.

BinnosigHo 110 ct. 64 KoHctutynii YkpaiHu KOHCTUTYIIHHI TipaBa i cBOOOIH
JIOAMHM 1 TPOMaASHUHA HE MOXKYTh OyTH OOMEXEHi, KpiM BHIAJKiB, mepenodade-
uux Koncruryniero Ykpainu.

Koncruryniiinnii Cyn Vipainu 3a3Ha4aB, 110 «OOMEXKEHHs 100 pearizariil
KOHCTUTYLIIHUX NpaB 1 cBOOOJ HE MOXKYTh OyTH CBAaBIIbHUMU Ta HECIIPABELIU-
BUMH{, BOHH MAalOTh BCTaHOBJIOBATHUCS BHKIIOUHO KOHCTHTYLI€IO 1 3aKOHAMH
VYKpaiHu, MaTy JIETITUMHY METY, OyTH 3yMOBJICHUMM CYCHiIbHOIO HEOOXiIHICTIO
JOCSTHEHHS Ii€1 METH, MPOMOPLIHHUME Ta OOIPYHTOBAHUMH, Y pa3i 0OMEKEHHS
KOHCTHTYLIHHOTO mpaBa abo cBOOOIM 3aKOHOJABELb 30008’ sI3aHUIN 3aIPOBAIUTH
TaKe MPaBOBE PETYJIIOBAaHHS, IKE ACTh MOYKIIMBICTh ONTUMAIBHO JAOCSTTH JICTITH-
MHOI METH 3 MiHIMaJIbHIM BTPYYaHHSM Yy pealtizallito 1boro rnpasa abo cBo0OIM 1
HE MOPYIIYBAaTH CYTHICHUIT 3MICT TaKoro mpasay ',

BucHoBku. 3Bakaroun Ha BUKIAJIEHE, € MiICTaBH BBAXKATH, IO TTOJOKEHHS
nianyHkry 17 mynkry 1 posniny I 3akony Yipainn «IIpo BHeceHHS 3MiH 10 aes-
KHX 3aKOHOJABYMX aKTiB YKpaiHW MIOJ0 ONTUMi3alii TPYAOBHX BiTHOCHH» Bil
1 nmumas 2022 p. Ne 2352-1X He BIiAMOBIIAMOTh YaCTHHI eIl cT. 8, YacTHHI 5
ct. 17, wacTuHi apyriit i Tpetiif ct. 22, ct. 64 Koncruryuii Ykpainu. ¥V 3B’3Ky 3
[IMM TIPaBO Ha 30epEKEHHS CEPEAHBOTO 3apOOITKY ISl MPAIiBHUKIB, TPU3BAHUX
Ha Bi}iCHKOBY CIIy>kOy, Ha HAIly TyMKY, [IOBUHHO OyTH BiHOBJICHO, aJKe € CKJIa-
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JIOBHM EIICMEHTOM KOMIUIEKCY COLIAIbHUX IapaHTiii BHCOKOTO PiBHS IS BiMIIO-
BiJTHOT KaTeropii oci0 3i cremiaJbHUM CTaTyCOM.
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Trunova Halyna. Social guarantees for employees called up for military
service: the right to maintain average earnings

Introduction. In connection with the large-scale armed aggression, Ukraine
continues to mobilize persons liable for military service, the lion's share of whom are
employees under an employment contract. Until recently, employees called up for
military service were supposed to retain their jobs, positions and average earnings.
However, the provisions of subparagraph 17 of paragraph 1 of Section I of the Law of
Ukraine «On Amendments to Certain Legislative Acts of Ukraine on Optimization of
Labor Relations» No. 2352-1X dated July 1, 2022 amended part three of Article 119 of
the Labor Code of Ukraine in terms of excluding the provision on the retention of
average earnings by the employer for employees called up for military service. These
legislative changes caused a negative response and led to appeals to the courts in
search of justice.

The aim of the article is to study the issue of ensuring the rights of employees called
up for military service in the form of salary retention and to formulate separate
conclusions on this issue.

Results. The author examines the historical aspect of legal regulation of the issue
of ensuring social rights of employees called up for military service in the context of
part three of Article 119 of the Labor Code of Ukraine. The author determines that the
need for additional social guarantees for employees called up for military service in
the form of retention of their job, position and average earnings was due to the need to
regulate the procedure for mobilization. The author emphasizes that an employee who
is called up for military service during mobilization retains an employment relationship
with the employer, but is released from his/her duties with appropriate guarantees. It
is emphasized that the payment of financial support at the expense of the State Budget
of Ukraine in accordance with the Law of Ukraine «On Social and Legal Protection of
Servicemen and Members of Their Families» does not compensate for or replace the
social guarantees provided for in part three of Article 119 of the Labor Code regarding
the payment of average earnings. It is noted that the guarantee of retention of average
earnings provided for in the previous version of part three of Article 119 of the Labor
Code can be perceived as a component of the complex of social and legal protection
guarantees established by law for employees called up for military service. At the same
time, the abolition of this guarantee has led to a narrowing of the rights of employees
called up for military service and contradicts certain provisions of the Constitution of
Ukraine.
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Conclusions. Taking into account the provisions of the Constitution of Ukraine, the
position of the Constitutional Court of Ukraine, and the provisions of the current labor
and military service legislation, it can be concluded that it is necessary to restore the
right of employees called up for military service to maintain their average earnings as
an integral part of a high-level social guarantee package for the relevant category of
persons.

Key words: social guarantees, military personnel, employee, employment contract,
place of work, position, average salary, Constitutional Court of Ukraine, mobilization,
labor relations, military service.



