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Tetruev Kyrylo. Domestic violence as a manifestation illegal behavior in the
family

Domestic violence can be physical or psychological, and it can affect anyone of
any age, gender, race, or sexual orientation. It may include behaviors meant to scare,
physically harm, or control a partner. And while every relationship is different,
domestic violence typically involves an unequal power dynamic in which one partner
tries to assert control over the other in a variety of ways. Most domestic violence law
today requires the State to prove that the victim and abuser have an intimate partner
or family relationship. Although the majority of domestic violence victims are women,
state laws recognize that victims can include anyone, regardless of sex, race, age,
religion, sexual orientation, gender identity, socioeconomic background, or education
level.

The article contains a general overview of the concept of «domestic violencey, its
main characteristics, special measures to combat domestic violence and current
Judicial practice. During the research, it was determined that the problem of domestic
violence is too widespread for Ukrainian society, and taking into account the state of
war, cases of domestic violence are becoming more frequent. It is noted that studies
show that family violence can be suffered by all family members, but most often it
affects the most vulnerable sections of the population: people who are weak, unable to
protect themselves, dependent materially or physically on other family members.
According to most researchers, women and minor children suffer the most from
domestic violence. So, using the example of judicial practice, it was noted that it is
positive but needs scientific and practical research.

At the national level, the fundamental document on combating domestic violence is
the Constitution of Ukraine. Despite the fact that the Basic Law does not contain a
direct instruction on the prevention of manifestations of domestic violence or the
protection of citizens who have experienced it, this indirectly emerges from the analysis
of its norms. On June 20, 2022, Ukraine ratified the Istanbul Convention, the purpose
of which is to prevent violence, including domestic violence, protect victims and bring
perpetrators to justice. It should be noted that the norms of the Convention protect not
only women, but are applied to all victims of violence (men and children of any gender)
in peacetime and in situations of armed conflict.

Currently, there is a need to improve the institution of prevention and
countermeasures against domestic violence, as today this problem is becoming more
and more relevant and gaining special weight and importance.

Key words: illegal behavior, domestic violence, psychological violence, countering
domestic violence, restraining order.
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NOPIBHANBHUW AHATNI3 BUPILLEHHSA
TA 3AMNMOBIFAHHA CYAOBUM NOMUITKAM
Y PIBHUX MPABOBUX CUCTEMAX

Cmamms npuceauena ananizy 00cgioy Kpain, wo Hanexicams 00 PI3HUX NPABOSUX
cucmem wooo supiulerHs ma 3anodieants cyoosum nomurkam. Mema Oocnioscenms
NONALAE Y BUSHAUEHHT MONCIUBOCT 3ACMOCYB8AHHA Memo0i6 i cnocobie npesenyii ma
NOOONAHHS CYOOBUX NOMULOK Y KPATHAX, HAEICHUX 00 mi€i uu inuwoi npagogoi cim'i, 6
YVKpaincoke npasocy0os. /[na HaA0aHHa Xapakmepucmuku cy0080i Nomuiku Oyau pos-
Kpumi 0coonugocmi 4omupbox npaeoGux Cimell: poMAaHO-2epMAHCbKOIL, AHeNOCAKCOH-
CbKOI, penieitinoi ma mpaouyitinoi. 3a pesyrbmamamu nposedeH020 ananisy 3pooaIeHo
BUCHOBOK, WO ehHEeKMUBHUM CHOCOOOM NOOONAHHA CYOOBUX NOMUNOK € J0Cyoose ma
Cy0o6e 6pe2yNIOBaH A CHOPY i3 3aNYUeHHAM Mediamopa, sKe aKMUGHO BUKOPUCHOS)-
emuca y Kpainax peniziiinoeo ma mpaouyitinozo muny. Hazonoweno, wjo sakpinienns
NPUHYUNY CMALOCMi cy0060i NPAKMUKU UWUX CYOI6 3a 3PAZKOM AH2IIOCAKCOHCLKO20
«Stare decisisy Ha 3aKOHOOAB8YOMY PIBHI MOJHCe 3SMEHUUMU KITbKICHULL NOKA3HUK CYOO-
8ux nomunok 6 Yrpaini. O6rpynmoeano 0yMKYy, wo 3 Memoio YHUKHeHHs CYO08UX NOMU-
JIOK HAYIOHATbHUMU CYOAMU, ICHYE HeOOXIOHICMb 3aNnpOoBAOICEHHS CYOY 3 HEe3HAYHUX
cnpas ma 3paszok Ispainio, a maxoxc 66e0eHHa NOCad MUMUACOBUX BILICLKOBUX CYOOi8
30 NPUKIAOOM KPAiH 36UHAE6020 NPABA.

Kniouogi cnosa: cyoosa nomuaxa, npagoea cim’s, cyoose npago3acmocyeamis,
0dicepeno npasa, npagopo3yMiHHI.

Dydikov Andriy. Comparative analysis of the resolution and prevention of
judicial error in different legal systems

The article analyses the experience of countries belonging to different legal
systems in addressing and preventing miscarriages of justice. The purpose of the study
is to determine whether the methods and ways of preventing and overcoming
miscarriages of justice in countries belonging to a particular legal family can be
applied to Ukrainian justice. To characterise a miscarriage of justice, the author
reveals the peculiarities of four legal families: Romano-Germanic, Anglo-Saxon,
religious and traditional. Based on the results of the analysis, the author concludes that
an effective way to overcome miscarriages of justice is pre-trial and judicial dispute
resolution with the involvement of a mediator, which is actively used in religious and
traditional countries. The author emphasises that enshrining the principle of
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consistency of the case law of higher courts based on the Anglo-Saxon «stare decisis»
at the legislative level may reduce the quantitative indicator of judicial errors in
Ukraine. The author justifies that in order to avoid judicial errors by national courts,
there is a need to introduce a court for minor cases, similar to Israel, and to introduce
the posts of temporary military judges, following the example of common law countries.

Key words: miscarriage of justice, legal family, judicial enforcement, source of
law, understanding of law.

IlocranoBka npo6iaemu. I[Tutanus 3a0e3medeHHs] €IHOCTI y NMPaBO3aCTOCY-
BaHHI Pi3HUX KpaiH € OJIHUM i3 HAWAKTYaJIbHIIINX TPOTATOM OCTAHHIX JACCATHIIITh.
Taka TeHzeHLIs NOB’s3aHa 3 NIodai3alifHUMU NpoLlecaMM Ha Tii 3pOCTarodoi
B3a€MO3aJICKHOCTI TIPABOBUX CHUCTEM CBITY. He € BUHATKOM 1 CyZl0BE IpaB03acTo-
CYBaHHSI, SIKC € OJJHUM 13 HAaBKJIMBIIIMX PI3HOBU/IIB peaizarlii npasa. BogHouac
KJII04OB1 Cy0’€KTH Takoi OisUIBHOCTI — CY[JI HE 3aCTpaxoBaHi BiJ HEraTHBHOIO
pE3yIIbTarTy, 0 TPOABISAETECSA y CYAOBUX ITOMHIKAX. 3a3HAUCHE IIPABOBE SBUIIE
oTpedye 3armobiraHHs i MOIONaHHS, TOMY ICHY€ OTpeba y BUBUCHHI 3apyOiXKHOTO
JocBiny y 60poTs0i 3 HUM 1 HOro mpeBeHIii.

®opmyJloBaHHS HiJield crarti. MeTor 1Or0 JOCIHIIKCHHS € MPOBEICHHS
HOPIBHSUIBHOIO aHaJIi3y AOCBiLy KpaiH pi3HHUX IIPaBOBUX CUCTEM Y BUPIIIEHHI Ta
3an00iraHHi CyIOBHM MOMMJIKaM Ul MOKJIMBOTO HOTO BIIPOBAKCHHS B YKpaiH-
CBKE TIPaBOCYAI.

AHaui3 ocTaHHIX pociifzkeds i mydaikanii. Oxpemi nuTaHHA, OB s3aHi 3
JIOCITI/DKCHHSIM TIPAaBOBUX SIBUIIL 1 IMPOIIECIB, MPUTAMaHHI OCHOBHHUM IPaBOBUM
CHCTEMaM, SIKi JOTHYHO CTOCYIOThCS CYIOBHX IOMIJIOK, BUCBITICHHX 3 ITO3MINN
3aranibHOi Teopii mpaBa y poGorax B. B. Komeituukoa, C. JI. Jlucenkona,
O. B. Ilerpummnua, H. M. Onimenxo, O. B. 3aifuyka, J[. II. ITomosckkoro,
€. 10. Jla3openka Ta iH. BogHouac cripo6u creniaJbHOr0 JOCHIIKEHHS TUTaHHS
CYIOBOI IIOMUJIKH Y PI3HUX IPABOBHUX CHCTEMaX Yy BITUM3HSIHIN Hayli He 31iHCHIO-
BaJIMCh. Y 3B’SI3KYy 3 UM Yy CTaTTi MPOMOHYETHCS PO3TIISHYTH OCOOIMBOCTI CYIO-
BUX ITOMMJIOK y KOHTEKCTi OCHOBHHUX IIPAaBOBHX CiMeil CBITY.

BukJiag ocHoBHoro marepiasy. [lepin Hixk HaaTh KOPOTKUI aHAII3 LUISAXIB
i crtoco6iB MOONAHHS Ta HEJOMYNICHHS CYIOBHX IIOMIJIOK Y PI3HHX MPaBOBUX
cHCTeMax BapTO PO3KPUTH CYTHICTb HOHSTTS «IIPaBOBA CUCTEMA.

Sk 3a3nauae H. M. OHileHko, mpaBoBa cuctemMa — 1i¢ 00’ €KTHBHE, iICTOPUYHO
3aKOHOMIpHE IIPaBOBE SBUIIE, SIKE BKIIIOYAE B3a€MO3B’sI3aHi, B3a€MO3YMOBIICHI Ta
B3a€MOJIII04i KOMIIOHEHTHU: IIPaBO 1 3aKOHOJABCTBO, IO BTUIIOE HOrO IOPUINYHI
YCTaHOBH B IOPUANYHY HPAKTHKY, MEXaHI3M IIPAaBOBOTO PETYIIOBAHHSA, CYO €KTUB-
Hi IIpaBa, 000B’S13KHU, IIPABOBY JiSJIbHICTD 1 MPABOBIAHOCUHHU, IIPABOCBIAOMICTD 1
KyJIBTYpY, IPABOBY 1JICOJIOTII0, 3aKOHHICTh 1 MPAaBONOPSIIOK, FOPUIUYHY BiJIOBI-
JAJBHICTH TOWIO'.

HemoxxiuBo He noroauTHcs 3 ¢ppaHiy3bkuM yueHuM P. JlaBugom, skuit 3a3Ha-
4ae, 110 BIIMIHHICTh MK MPaBOBHMHU CHCTEMaMH 0araTboX KpaiH MOXKE CTaTh
HabaraTo MEHIIO, SKIO BUXOAUTH HE 3 KOHKPETHUX IIPABOBHUX HOPM, a 13 OLIBII-
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MEHII TMOCTIHHUX EJIEMEHTIB, sIKi BUKOPHCTOBYIOTHCS IJIsl CTBOPEHHS, TIAyMaueH-
Hsl, OLIIHKM HOpM. BiamnoBigHO BBa)kaeMo 3a HEOOXiJHE po3misiuard eHOMEH
CY[I0BOi IOMUJIKH y PI3HUX [IPAaBOBUX CUCTEMaX Uepe3 aHalli3 IX OKpeMUX eJIeMeH-
TiB IUISIXOM JOCIIKCHHS CIICIM(DIYHUX 1 XapaKTEPHUX TIJIBKH JJIS i€l CUCTeMHU
3ac00iB Pery/tOBaHHs CyCIIIBHUX BiTHOCHH.

Tak, Ha gymky P. O. Credpanuyka, icHye ciM BUIB TIPAaBOBUX CUCTEM: KOHTH-
HEeHTaJIbHA (POMaHO-TePMaHChKa), CUCTEMa 3BUYAEBOTO MpaBa (aHIIO-aMEPUKaH-
ChKa), MyCyJbMaHChKa, MarpiapxajbHa, MiBHIUYHA (CKaHJAWHABCHKA), JATIEKOCXijI-
Ha, iH1yicTChKA?.

O. B. 3aituyk 1 H. M. OHilleHKO BUAUIAIOTH TaKi TUIM NPABOBUX CHUCTEM:
POMaHO-TepPMaHChKY, aHITIOCAKCOHCBKY, COLIAIICTHYHY, TPAIUIIAHY>.

Jlemo mo-iHIIoMYy MPOBOJMTE PO3MOLUT TUIIB MpaBoBuX cucteM JI. A. Jlyus,
SKa 10 TpaJULiHHAX POMaHO-TePMAHCHKOI Ta aHIVIO-aMEPUKAHCHKOI JJo/1a€ 3Mila-
HUI THII, TOAUISAIOYM HOTO HA MIATUIH, PEIriiHO-00IMHHNHN, TpaanLiitHO-]iI0-
CO(MCBKHIA Ta 3BUIAEBO-OOIIMHHMII?,

VY nmigpy4Hukax i myOiikaiisx 3 MOpiBHsUIBHOTO MPaBO3HABCTBA HABOMASATHCS i
iHIi Knacudikauii Ta tTunonorizanii. Ha Hamry qymKy, 3rajjaHi nIpaBoBi CHCTEMH
JOPEYHO 00’ €IHATH Yy YOTHUPH OCHOBHI NPaBOBi CiM'i: 1) poMaHO-TepMaHCBHKY
(KOHTHHEHTAJIBbHY ), 2) aHIJIOCAKCOHCHKY (3arayibHy), 3) peniriiiHy ta 4) Tpaauiii-
HY, OKPECIIMBIIN X OCHOBHI 0COOIMBOCT] y KOHTEKCTI IOCIIPKEHHS Takoro (eHo-
MeHY, SIK CyZ0Ba TOMHJIKA.

PomaHo-repMaHChKa TpaBoBa CiM’sl — 1Ie CYKYIHICTh HAI[IOHAJIBHUX MPABOBUX
CHUCTEM, sIKi CKJIAJIKCSl HA OCHOBI PUMCBHKOTO LIUBUTLHOTO ITpaBa 1 HOro MprCTOCyBaH-
Hs (y HO€HAHHI 3 KAHOHIYHMM IIPaBOM, JOKTPUHAILHUM IIPABOM YHIBEPCUTETIB i
MiCLIeBUX HOPM-3BHYaiB) 10 HOBHX HAI[IOHAIBHUX YMOB 32 JOMIHYBaHHS 3aKOHY
cepen inmmx mprepen npasa (Ppanitis, Ienawnis, [Topryramis, Ykpaina Torro).

BigmoBinHO OCHOBHOIO XapaKTEPUCTHKOI0 POMAHO-TEPMAHCHKOI NPaBOBOI
ciM’i € Te, 0 HOPMATHBHO-TIPABOBHI aKT BHCTYIIA€ OCHOBHHM JDKEPEIIOM IIpaBa
y KpaiHax nporo tuiy. [Ipu npoMy HOpMa npaBa Mae abCTPaKTHHM, Tak OM MOBH-
TH, YHIBepCaJIbHUIl XapakTep.

P. JlaBun 3a3Hauae, W0 B yciX KpaiHaX pOMaHO-FePMAaHCBKOI MPaBoBOi cim’i
HOPMY IIpaBa PO3yMitOTh, OLIIHIOKOTh 1 aHAII3YIOTh OJTHAKOBO. Y Tiii CiM’1, Jie HayKka
TPaIULIHO 3aiMAETHCS BIOPSIKYBAHHSAM 1 CUCTEMATH3AIII€I0 PillieHb, 110 BUHO-
CATHCS 3 KOHKPETHUX CIIPaB, HOPMa IIpaBa IepecTaa OyTH JIMIIE 3aC000M BUPI-
[ICHHS KOHKPETHOTO BHUIAJKY. 3aBISKU 3yCHJUISIM HAyKH HOpMa IIpaBa i JHSIACh
Ha BUIIUI 11a0elb; 11 pO3yMikOTh, SIK MPABHIIO MOBEIIHKH, IO € 3arajJbHUM IS
BCiX, 1 Ma€ cepio3Hillle 3HAYESHHsI, HIXK JIMIIE Y BUNAJAKY ii 3aCTOCYBaHHS CYIIIMU
B KOHKPETHi# cripasi®.

3 omHOrO OOKY, TaKi HOPMU MArOTh MO3WBHI PUCH, aJKE 3aKPIILTIOIOTH TIEBHY
MOZIENb NPABOBiAHOIICHHS, a 3 APYroro — HEraTHBHY, IMO3asK MAloOTh JyXe y3a-
rajgbHeHy (opMy, 110 4acTO BUKJIMKAa€ TPYIHOLI y iX HpaBO3acTOCYBaHHI, 110
OB’ $5I3aHO 3 MpoOJieMaMHu iX KOHKPETH3alil 1 TIyMayeHHsI.
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VY HaBuanbHOMY MOCIOHMKY «OCHOBHI ITpaBoBi cucteMu cBity» B. 1. Tamorii,
O. JI. XKunbuos Tta I'. I. BopxeBiTiHa BUCTIOBIIOIOTH CIyIIHY IyMKY: «list Toro,
a0u yTOYHUTHU BOJIO 3aKOHOJABISI BHKOPHCTOBYETHCS BEJMKA KUTbKICTh TPHIOMIB,
cnoco0iB TiIyMaueHHs. B pe3ynbrari cyoBUMH OpraHaMu BUPOOJISETBCS Oe3Jtid
JPYTOpsIIHUX IMIPABOBUX HOPM, IOJOXKEHb, 110 PO3’SICHIOIOTh 1 KOHKPETH3YIOTh
TMIOJIOXKEHHS 3aKOHIB. [IpaBoBa HOpMa 3’ SBISETHCS SIK MPOLYKT MipKyBaHHsI, 3aCHO-
BaHUIl YaCTKOBO Ha BUBUEHHI IIPAKTHKHU, @ YACTKOBO HA PO3YMiHHI MOHATH CIIpa-
BE/IJTMBOCTI, MOPaJIi, MOJITUKHU 1 FAPMOHIT CHCTEMH, 1110 MOXKYTh 3aJHIITUTUCS 11034
YBaror Cymiisy’.

OTke, y poMaHO-FeépMaHChKill IpaBoBii ciM’I OCHOBHE 3aBIaHHS CyLy — Lie
IHTepIpeTallis 3a3/1aJ1eri/ib MirOTOBICHUX TEKCTIB 3aKOHIB ITi]] KOHKPETHHUI BHIIA-
Jok. ToMy MOXKHa CTBEpKYBATH, 10 CyHOBI DIIlIEHHS € HACIiJKOM PO3YMiHHS
3akoHIB cymamu. OTKe, YCBIIOMIICHHS CY[ICI0 3MICTY TIPABOBOTO MPHUIIHCY Tepe-
OyBae y NMPUUUHHO-HACIIIIKOBOMY 3B’SI3KYy 3 BIPOTiJHICTIO JIOMYILIEHHS OCTaHHIM
cymoBoi mommiku. ToOTO OCHOBHY pOJib y TPaBO3aCTOCYBaHHI Bifirpae TBOpYa
CKJIaJIOBa CY/UII.

Crnin 3a3Ha4MTH, 110 B POMAHO-TEPMAHCHKill CHCTEMi 4acTO 3aKOHOJABEllb
HaJIIJIsIE CY/UTFO TUCKPELiHHIMHU TIOBHOBA)KCHHSIMH, HA/IA0UH MOYKIIUBICTH BUOOPY
OIHOTO 3 JEKIJIbKOX BapiaHTIB pilleHb (cynniBcbkuil poscyn). Taka dopma icHy-
BaHHS OPUIMYHAX HOPM HE BHKIIFOYAE MOKIIMBOCTI 3JI0B)KUBAHHS CBOIMH MOBHO-
BO)XCHHSIMU 3 OOKY OCTaHHIX, 1[0 MOYKE HETaTHBHO TIO3HAYUTHCH SIK HA pemyTariil
KOHKPETHOI'O Cy[Ji, TaK 1 CYOBOI CUCTEMH B LILJIOMY.

Haronocumo Takox Ha TOMY, 10 Y KpaiHax 3a3HaueHOi MpaBoBoi CiM T 3aKOHO-
JlaBelb 3aKPIIUIIOE B 3aKOHI IIPAaBO Ha CyJOBY IIOMUWJIKY 1 Ha i BUIIPABIECHHS, SIK
Hanpukiiaa B Ykpaini (ct. 379 KpuMiHaibHOTO MPOIeCyabHOTO KOJIeKCy YKpaiHu,
CcT. 269 I{uBiIEHOTO NMpoLECyaIbHOTO KOoAEKCy Ykpainu, cT. 243 Tocnomapcbkoro
HPOIIeCYalbHOTO KofieKey Yipainw, cT. 253 Kojekcy aqMiHICTpaTHBHOTO CYJOUHH-
cTBa Ykpainu). OueBWIHO, IO TaKa TCHICHIIS HAJUISE Cyl MOBHOBAKCHHSIMH
yCyBaTU HE3HAuHi HEIONIKU y CBOiM poOOTi, a caMe BHUIIPABIATH apUPMETHUHI,
MareMaruuHi, opporpadivHi MoxXuOKH, SKi HE BIUIMBAIOTh HA 3MICT YK€ MPHUHS-
TOTO PillICHHS.

Takox MpaBOBI HOPMHU y BCIX KpaiHaX pPOMaHO-TEPMaHCHKOI MPaBOBOI CiM’i
MaroTh SICKPaBO BHPAKEHHH KOAU(IKOBaHHH, CHCTEMHO-iEpapXidHuii xapakrep®.
Taka 0cOOIMBICTH IPAaBOBUX HOPM POMAHO-I€PMAHCHKOIO TUILY CB1IYUTH IIPO TE,
0 BOHU 00 €IHYIOTHCSI Y B3a€MOIIOB’sI3aHI KOMIUIEKCH. lle 3Ha4HO crpolrye
HOIIYK CYIIIMH YMHHUX 3aKOHIB, a OTXKe, 3a1100irae JOMyLEHHIO HUMU TIOMUJIOK
y NIPaBO3acTOCYBaHHI.

J1. II. TlonoBcekuil cTBEpIAKYE, 110 KpaiHAaM POMaHO-IepMaHChKOi IpaBOBOI
ciM’1 IpUTaMaHHa JAUXOTOMisl y BHIIUX CYAOBHX 1HCTAHINSX, TOOTO MOIUT CYIiB
JUIS PO3DIISlYy KPUMIHAIBHUX, IUBUIBHUX, aIMIHICTpaTUBHUX cripaB. [Ipu mpomy
Ba)KJIBE 3HAYCHHS Ma€ KUIBKICTh CY[IIB Y BHIIMX CYIOBHUX IHCTaHIISIX, 30KpeMa
crnemiaiizoBanux. Taki kpainu, sk @paniis, [Tamis, HiMeuunHa MarTh Y CBOEMY
cknani oumsuie cra cyanis’. He € BuHsTKOM 1 Ykpaina. CpOrofHi MakcumanibHa
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KibKicTh cynniB BepxoBHoro Cymy He MOXKe NMEpeBHIIYBATH JBOXCOT CYIIIB.
Baxkaemo, 1110 crierianizaiis Cy/iB € OJHIE 3 IePElyMOB SKICHOTO MPaBOCYJIS.
VYpaxoByrour CKJIQIHICTh 1 PI3HOMAHITTS CYCIITbHUX BiJHOCHH, 3aIPOBaKCHHS
crierianmizarii MoKpariye sikiCTh, OIIEPATHBHICTh, & TAKOXK €()EKTUBHICTh BUPIIICH-
HSl CY/IOBHX CIIPaB, JOIYCKarOYH NPH [[bOMY MiHIMaJIbHY KUIBKICTh IOMHJIOK, SIK1
MOXYTh OyTH TOB’sI3aHi 3 HEKOMIICTEHTHICTIO Cy/I/Ii y MEBHIH By3bkiit cdepi. He
iCHy€e IpaBHUKa-yHiBepcala, SIK 1 Jlikaps, kuil Jikye Bci XBopoou.

ToBopstum Tpo MOOYIOBY CYIOBOi CHCTEMH Y KpaiHaX pOMaHO-TepMaHChKOTO
THITY, OKPEMO 3BEPHEMO yBary Ha iHCTUTYT NMEPEenIsAy CYJOBHUX pillleHb. 30KpeMa,
e anessLiiHe, KacaliifHe OCKap KeHHsI 1 Heperiisi CyI0BOT0 PillIeHHs Y 3B 3Ky 3
BHUHECCHHSIM pillicHHS €BPONEHCHKUM CyIOM 3 NpaB JroauHu. OCTaHHE 3a3BUYAl
Moxe OyTH peaii3oBaHe YYaCHHUKaMU KPUMIHAJIbHOTO IPOLECY Ha BCIX CTamisgx
MIPOBaKEHHSI (CTOCYETHCS KpaiH KOHTHHEHTAIbHOT €BponH). ToOTo MoXKHA TOBO-
PUTH TIPO JiI0 NPHUHIMILY BCE3arajJbHOTO OCKap)KCHHS, SKUH HE 3aJeKUTh Bix
Croco0iB peaizamil npaBa Ha Mepersi CyI0BOrO PillICHHS.

3a3Ha4nMo, 110 HEOOXIHICTh ICHYBaHHSI JJOCKOHAJIOTO IHCTUTYTY OCKap KCHHS
BUIUIMBAE 3 HEOOXITHOCTI 3amo0irTy MOMWIIKaM y OyIb-sKil Cy/OBii cucTemi.
HMoro mera — 3ano6irtu ta BHITPABUTH TIOMUJIKH 317151 IOCSITHEHHS CY/IOBOT iCTH-
Hu. Came NIpakTuKa CyAiB KacaliiHOi iHCTaHWIi € TUM JIAKMYCOBUM MaIipLeMm,
SIKMI BU3HAUYA€E: MPABUJIBHICTE JIill 1 PIllICHb YIOBHOBAXKEHHUX 0OCI0, JOTpPUMAaHHS
3aKOHY, MPABUIILHICTH HOTO 3aCTOCYBaHHs '’

KpiMm TOro, BakIMBUM IHCTUTYTOM, sIKUIl 3amo0irae CylOBUM IIOMHIIKAM, €
CTBOPEHHS TaK 3BaHUX CYIOBHUX paj, abo paj nmpaBocymis. [le crerianbHi oprasmu,
SKi HaJUISIOTHCS IOBHOBKCHHAMMU y c(epi CyAqiBCbKOI Kap’€pH Ta AUCLUILIIHU.
IcHyBaHHS TakMX paj He ONyCKae CBABIUIS CYJIOBHX OpPraHiB i 31iHICHIOE BUXOB-
HUIi BIJIMB Ha MPE/ICTAaBHUKIB CYJ0BOI CHCTEMH.

AHII0-aMepHKaHChKa (AHMIIOCAKCOHCHKA) TPaBoBa CiM’si — Ie TpyIa Hallio-
HaJIbHUX IPAaBOBUX CHCTEM, LIO CKJIANHCS IiJ BIUIMBOM aHIIIHCHKOI IPaBOBOT
CHUCTEMH, Y PO3BUTKY SIKUX OCHOBHA pOJIb HaNEeKUTh cynoBii mpaktumi (CLIA,
Ascrpanist, Kanana, Hoa 3enanpis, [liBniuna Ipnanmis, kpainu Bpuranchkol
CuiBapyxHocTi)'.

13 HaBeneHOTO BH3HAYCHHS BOAYAETHCS, 1110 OCHOBHUM JIKEPEJIOM IpaBa y Kpa-
THaX aHMIO-aMEPUKAHCHKOI MPaBOBOi CIM’i BUCTyNae CyIOBHH TNPEIEICHT, 110
CTBOPIOETHCSI CYOBOIO IPAKTUKO0. BiIMOBIIHO, XapaKTepU3yIOuH CyI0BY TTOMIUII-
Ky B @HIJIOCAKCOHCBKIH MPaBOBiii CHCTEMI, OCHOBHY yBary BapToO 30CEPEAUTH Ha
aKTi CYJJOBOTO OpraHy B KOHKPETHiH crpaBi — IIPeLeaeHTi.

Cnepiny 3a3HauuMoO, IO MiJICTaBOO I (POPMYBAHHS CYIOBOTO NPELEICHTY
HacaMIlepe]l € MOAOJaHHs NPaBoBoi HeBU3HAYEHOCTI. B YkpaiHi BUCHOBKH 1100
pi3HOUUTaHHS (KOH(IIKTY) PO3yMiHb MPUIHATO BUKJIAJATH y TaK 3BAaHUX IPABO-
BHX TMO3UIIISAX a00 MpaBoBMX BUCHOBKaX. OJHAK SKIO HA HAIL[IOHAJIBHOMY PiBHI
MPaBOBI BUCHOBKH (popMmye BUKIIOUHO BepxoBuuii Cyj, i BOHM MalOTh 3HAUCHHS
JUIS CyIIB HHDKYMX IHCTAHIIHM, TOMI SIK caMa Kacallisl BIIpaBi BIAIWTH BiJ rore-
peIHBOrO MPaBOBOTO BUCHOBKY, CTBOPHMBILY HOBHUI, TO y KpaiHaX aHIIOCAKCOH-
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CBhKOT MPaBoBOi ciM’T CyIOBI MpELECHTH MOXYTh (DOPMyBaTh YCi CyIOBI JIAHKH.
ITpu npoMy cynoBi MPELEACHTH HIDKYMX CyAOBHUX OPTraHiB MAIOTh 3HAYEHHS 1 IS
HUX CaMUX, 1 JUIsl BUIIUX.

Kpim Toro, Cy/10Bi npeneaeHTH 3a3BU4ail MatoTh CTAINN Xapakrep (i€ mpuH-
un «stare decisis», a00 «cTosTH Ha BiKe BUpimieHOMY»'?). ToOTO SIKIIO 03HAKOO
CYIIOBHX IPELEACHTIB KpaiH pOMaHO-TepPMaHCHKOT IPaBoBoi CiM’T € He abCoMoTHA
000B’I3KOBICTh NMOAAIBLIOTO 3aCTOCYBAaHHS, a TaK 3BaHE apryMEHTalliliiHe miakpi-
TUICHHSI HACTYITHUX DillleHb, TO CYIOBHM MpEIeAeHTaM aHIIIOCAKCOHCHKOI CiM’1,
HaBIAKH, XapakTepHa 3a00pOHa Ha MPUIHATTS IHIIOTO, BIJIMIHHOTO DIillICHHS B
aHaJIoriuHill cynoBiil crpasi.

OTiKe, OCHOBHUM 3al001KHUKOM CYTOBHX IIOMWJIOK y KpaiHax aHIIO-aMepH-
KaHCBKOT'0 ITPABOBOTO THITY BHCTYIa€ HE3MIHHICTb Cy/IOBOI IPAKTHKH, 1110 3BOAUTH
HaHiBeIb KUIBKICTh BHIIQJKIB, KOJIM B HEOJHO3HAYHHX BHUITAIKaX CyA HEpIIOi
iHCTaHLIT HE 3HA€, SIKy HOPMY CJIiJ 3aCTOCOBYBATH 1 SIK€ PILLICHHS NPUHHATH y pasi
3MiHH TIPaBOBOI MO3MIIIi BUIIUMHE cyaaMu. Jlo TOro x y KpaiHaX aHIIO-aMepUKaH-
CBKOTO THITY BIJICYTHI CHTYyallil, KOJIM HIK4Yi CyJIOBI OpraHH TOBUHHI CIIiyBaTH
chopMOBaHill BUIIUMM iHCTAHIISIMU NPAKTHUII BUPILIEHHS CIPAaB KOHKPETHHX
KaTeropii IiJ] 3arpo30k0 BiIMIHM 1HIIUX PIllICHb, SK 1€ 3a3BUYall BiOyBA€THCS Y
KpaiHax pOMaHO-T€pPMaHCHKOI IIPaBOBOI CiM’1.

IIpu mpomy, 3 OISOy Ha YCTaJEHICTh MPEHEICHTHOI NMPAaKTHUKH, aIBOKATH
MOXYTb OIIIHUTH MEPCHEKTUBHICTh PO3IISLY CIIPaBH B CY[Ii, & BIITAK BOHU MalOTh
3MOT'y pO3’SICHHTH KIII€HTaM aJeKBaTHICTb 1X O4iKyBaHb. L{e He Jiuire 3Ha4HO 3HU-
KY€ HaBaHTKCHHS Ha CYIJIB y KpalHaX aHIIIOCAKCOHCHKOI MPaBOBOI CiM’i Ta
BUKOPIHIOE KOPYILIHHY CKJIaJOBYy y CYyIIIBCBKOMY CEpPEIOBHILI, a W MiHIMi3ye
KUTBKICTB CYTOBHX ITOMHJIOK.

He moxHa oMHHYTH yBaroio i Ty oOCTaBHHY, 110 B CyAiB y KpaiHax aHIVIO-
CaKCOHCBKOI CiM’T 3HAYHO MEHIIIC HaBaHTa)KCHHS, OCKIIBKM BOHM HE BHUTPAYalOTh
CBill poOOYMii Yac Ha BUBYCHHS aHAJIOTIUHKUX CIpaB, BiI0yBa€ThCS TAK 3BaHE YHi-
BepcallbHE IPaBO3acTOCYBaHHS. 3 L€l MO3MLIT MOXKHA FOBOPUTH, LI0 Y KpaiHax
AHII0-aMEPHKAHCHKOT ITPABOBOI CiM’T BIPOTIHICTh MPUITYCTHTHUCS CYI0BOT TOMHJI-
K1 HabaraTo MeHIIa.

Ipore, sskum 61 He OyN0O 3HAYSHHST HOPM, C(HOPMYITBOBAaHHX CYJOBOIO TIPAKTH-
KO0, OYEBU/IHUM € BEIIUKUI CTYIiHb IeHepai3ailii, MOpiBHSHO 3 THM, IO CTBO-
pro€ cyans B IpoLeci cynoBoi NpakTUkU. ToMy B KpaiHax pOMaHO-T€pMaHCHKOI
MPaBOBOi CHCTEMHU «3HAYHO MEHINIE MpaBa», HDK y KpaiHax, [e MpaBoBa HOpMa
CTBOPIOETBCSI GE3MOCEPEIHBO CYA0BOIO Biagoro'®. OTxke, Mpolec MpaBo3acTocy-
BaHHS, SIKMI CepeJl 1HIIOro BKIIIOYAE TTOIIYK HOPMH, SIKY HEOOXIZHO 3aCTOCYBaTH
JO KOHKPETHHUX IIPaBOBIIHOCHH, Y POMaHO-T€PMAHCHKil MpaBOBil cucremi €
OLTBII CIIPOIICHUM.

Tenep oo crarycy cyauis, 30kpema y CIIA, siki BBaXKatOThCsl ETUYHUM B3ip-
LEM, €TAJIOHOM JJ0OpoYecHOCTI Ta npodecionanizmy. Xoya BUMOTH 10 KaHAUAATa
Ha nocaay cymui y CIIIA He 3a3Ha4eHi y )KOIHOMY MTPABOBOMY aKTi, IPOTE, BUXO-
JITYM 3 PI3HOMAHITHHX JDKEpEl, BOHU 3BOISATHCS JI0 TaKHX: HEYNEPEIDKEHICTh Y
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BUPIILICHHI CIIPaB, IPYHTOBHI TCOPETHYHI 3HAHHS Ta TOCBIJl MPAKTHYHOI FOPH Y-
HOI JiSTIBHOCTI, BMIHHS JIOTIYHO MUCIHTH W TIHCATH 3pO3yMiJIO, YECHICTbh, 100pe
¢i3udHe 3M0pOB’S 1 PO3YMOBHI PO3BHTOK, BIAMOBITHUIT TEMIIEpaMEeHT, yMIiHHS 3
PO3yMOM 3aCTOCOBYBAaTH CyJOBY Biaay. Ha Hamry QymKy, BUCOKI BUMOTH JJO KaH-
JUJIATIB Y Cy/I, @ TAKOXK BUCOKI IX MOpPaJIbHO-€THYHI SIKOCTI, € CBOEPIAHOO TapaH-
TI€I0 BiJINPaBICHHS MPABOCY/IS HA T1THOMY PiBHI 3 JOTPUMAaHHSIM 3aKOHY, 3 ypa-
XyBaHHSM MPUHLUIIB CIIPABEJIUBOCTI Ta PO3YMHOCTI, 32 HAalIMEHIINX TOXHOOK Ta
MOTPILITHOCTEH.

Peniriiina npaBoBa cimM’s — 11e CBO€EpiIHA NTPABOBA CUCTEMA, sIKA XapaKTepPH3Yy-
€TbCs IepenyciM (yHIaMEHTalIbHUM 3HAYEHHSAM Yy Hill penirifHux, Mopaib-
HO-CTHYHHX 1 TPABOBHX HOPM, sIKi 3a0€3MEUYIOThCS IIEPKBOIO 1 ICPIKABOIO, TIOIIN-
PIOIOTHCS Ha MPEACTABHUKIB MEBHOI PENiriiiHoi CHUIBHOTH 1 IPYHTYIOTLCS Hepe-
B&KHO Ha JPKEpeliax PeiriiHOTO MOXOMMKCHHS ',

Peniriitna npaBoBa ciM’si OXOIUTIOE YOTHPH NPABOBI CHCTEMH: MYCYJIbMaHChKO-
T0, iIHTyCBHKOTO, IyIeHCHKOTO Ta KAHOHIYHOTO TIpaBa. Po3riIstHeMo 3araibHi 03HAKN,
IIpUTaMaHHi BCIM YOTHPHOM CHCTEMaM, 3 METOIO 3’SICYBaHHS IUTAHHS CTABICHHS
JI0 Cy[J0BOI TOMUJIKU B HUX.

OCHOBHOI OCOOJIMBICTIO ITi€T MPAaBOBOI CiM’1 € TICHUIA 3B’S130K MpaBa 3 peli-
riero. [Ipu 11bOMY XapaKkTEpHOI 03HAKOK 3a3HAYCHOI MPaBOBOI CiM’1 € HE3MiH-
HICTb 1 0araToBiKOBa CTAaTUYHICTh PENITIHHOTO MPaBa, SIKEe JISKUTh B il OCHOBI.

Tak, MyCylIbMaHCBKI AOCIIIHUKH BBaXKAIOTh, III0 MYCYJIbMAaHCBbKE NPaBO HE
BCTAHOBJIIOE BCIX TIPABUII TOBEIIHKH, a 3aKPIILJIIOE 3arajibHi paMKH IIOBEIIHKH, TaK
OM MOBWTH, OPIEHTUPU Ta MPHUHIUIH, HA OCHOBI SIKUX MOXKHA COPMYITIOBATH
pimeHHs y Oyab-skii cnpasi. CX0x01 TyMKH JOTPUMYIOTHCS TaKOX B iHIYCHKOMY
npasi, e axapma, abo yHiBepcalbHU 3aKOH OyTTs'>, BUCTYIIA€ JIHIIE SIK KepiBHA
3acaza, BiJ sIKOI MO)KHA BIIXOIUTH, HE TMOPYLIYIOYM IPH LBOMY ii 3aCaJHUYOTO
MPUHLIHUILY.

3 HaBeJCHOTO BOAYAETHCS HAJUJICHHSI MPABO3aCTOCOBYBaYa y PENiridiHUX Tpa-
BOBUX CHCTEMax LIMPOKUM IPOCTOPOM JUls CYAJIBCBKOTO PO3CYHLy, L0 TiCHO
OB’ si3aHe 3 IMOBIPHICTIO JOMYIICHHS CYIIIBCHKOT TTOMUJIKH.

Cnig TakoX 3a3HaYUTH, 110 y KpaiHaXx MyCyJIbMaHCBKOTO IIpaBa, 30KpeMa, /e
30epirae i mapiar, KpUTUKA CY[JIIB MOXE MPHUPIBHIOBATUCH 10 OOTOXYJIbCTBA.
BBaxkaeThcst, O Cyaas TIYMa4uTh peliriiai HopMmu. Tox, mepin HixK mianary il
Cy[UIl KpUTHI, 0cOOM NOBUHHI 3aJyMaTHUCh, YU JiiiCHO BOHU IIepeOyBaloTh y IpU-
YHHHO-HACIIJIKOBOMY 3B’SI3KY 3 HETATUBHUMH HACIIJIKAMH PO3TIISAY Ti€l Ud iHIIOT
cripaBy. Takuil 10CBiJ MOXKE CTATU [TOKA30BUM JAJISI IHIIMX IIPABOBUX CUCTEM, JI€
TOKapaHHs 32 HaKJIeN Ha CyAIi0 Mac GOpMabHUN XapakTep.

OxpemMo HEOOXiTHO 3BEpHYTH yBary Ha MOPaJIbHO-€THYHI XapaKTEPUCTUKU
CYIUIIB 11i€ IpaBoBoi cim’i. Hanpukias, SKIIo rOBOPUTH PO IAPIaTChKi CyIu, TO
Cy/LIsl TOBMHEH MAaTH BHIILY PEJIITIHHY OCBITY 1 BEIMKUHN OCBI pOOOTH 3 JIFOIBMHU
y BUpIIIEHH] peirifiHo-NpaBOBUX NUTaHb. Takoxk BiH Mae OyTH BiANOBIAAIBHUM i
HEyTepeKEHNM, KOPUCTYBaTHUCh aBTOPHTETOM y HacelleHHS. BoroOoss3imBicTh
€aMOro HaCeJIeHHd Y TO€HaHHI 3 pealIbHUM aBTOPUTETOM CYIIIB y MICIIEBUX TPO-
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MaJax MiTHOCHUTH PeiriiiHe IpaBoCyIs Ha BUCOKHH MIa0eIb, 30KpeMa i y muTaH-
HSIX BUKOHAHHS CYJOBUX PIllICHb.

BueHi Bi3Ha4AIOTh, IO PIIICHHS CYIIIB Ta IHIINX OPraHiB Jep>KaBHOI BIAIN
0araro B 4OMY OPIEHTYIOThCS Ha B3a€MO3B’ 30K HOPMH IpaBa 3 PeNiriiHO npa-
BOCBIZIOMICTIO HACEJIEHHS, 1110 3a0e31euye IPaBOMIPHICTb HOBEIIHKU 1 B 6araTbox
BHUIIAJIKaX MM030aBJIs€ Bl HEOOXITHOCTI 3aCTOCYBaHHS IPUMYCOBHX 3aXO/liB BILIH-
By. [IpaBoBe pilIeHHs, K 1 HOpMa IIpaBa, CIPUHMAETHCS BIPYIOUUMHU SIK BUPAXKECH-
HS1 CIIPaBE/JIUBOTO 1 HEOOXIIHOTO, a HOro OpieHTallis Ha [IapiaT HaJlae HOMY Jieri-
TUMHOCTI HapiBHi 3 MyCYJTbMAaHCHKHM MPaBOM ',

Buxonsuu 3 BHKIAQJCHOTO, MOXKHA TOBOPHUTH, IIO CTaBJICHHS JO CyHOBHX
MOMHJIOK y PENIrifHAX MPaBOBUX CHCTEMax Ma€e 30BCIM IHIIHUH XapakTep, aHiK y
KpaiHaX POMaHO-IePMaHCHKOI Ta aHIJIOCAKCOHCHKOI paBoBUX ciMei. Ie mepeny-
CIM ITOB’S13aHO 3 PiBHEM PEIITiIHHOI PABOCBIIOMOCTI HACEJICHHSI KpaiH pesiriiHo-
ro THITY, 110 3a0e3Meyye He JInIIe iX MpaBoMipHY MOBEIIHKY, a i oBary 10 opra-
HIB IPaBOCYIIS.

Bapto 3a3Ha4nTH i PO JOCTYMHICTH CYIOBUX MPOLEIYp Y PETIridHUX Cylax,
IO MOB’S3aHO 3 BiICYTHICTIO OIOPOKPATHYHOTO EJIEMEHTY, 1[0 3HAYHO TPHIIBHU/I-
IIy€ TPOLIEC BUHECEHHS pilieHb. KpiM TOro, 0COOIHUBICTIO pEIiriifHOTO mpaBo3a-
CTOCYBAaHHS € MOXJIMBICTb BHUPIIICHHS CYIOBHX CIOPIB LUISIXOM MPUMHPEHHS
cTOpiH, Memialii. Taki mporeaypy A0BOJI 9acTO 3aCTOCOBYIOThCS y KpaiHax, 1o
BXOJISITh JI0 KOHIJIOMEpATy peliriiHoi mpaBoBoi cim’i. [To-nepiie, BOHH 3HAYHO
HPHCKOPIOIOTH BUPIMICHHS CIIPaBH, MO-JIPYTe, BIACYTHS HEBIOBOJEHA PIMICHHIM
cTopoHa. Takox Iie 3MEHIIye HaBAaHTAXKCHHS K Ha caMi Cy/IH, TaK 1 Ha CyuiB, a
BIITaK 3HIDKY€E PU3HK BUHUKHCHHS CYIOBHX IIOMIJIOK.

B iyzelichkiii mpaBOBiii cucTeMi NMUTAHHS 3 JOCTYIHICTIO MPABOCYIIS Ta
HaBaHTa)XCHHAM Ha CyIJiB BUpIMIMIM B iHmMH crnoci®. 3okpema, B I3paini y
CYIOBIif cHCTeMi BIIPOBA/DKCHO CY/ 3 He3HAYHUX CIIPaB, IKUH PO3IIAAE CIIPaBU
3 MIHOK 710 8 THCAY 1IeKeNiB. /Iyt HbOro BCTAHOBJICHO CHPOILNEHY MPOLenypy 1
KOPOTIII CIIpaBH po3nisny crpas. CyJOYHMHCTBO Yy IUX CIIPaBax 3BUIBHEHO BiJ
OaratboX (OpPMaILHOCTEH: aJBOKATH B TAKOTO POIY NPOLECH HE 3IydYaroThCs,
MIO30BHI 3asBU MOXYTb IHCAaTHCh Bill PykH 0e3 NOTPUMAHHS CIELiaJbHHUX
Bumor'’.

BonHowac B iHIYChKiH MPaBOBIM CHCTEMi 4YacTO CIIOCTEPIra€ThCs HU3bKHUIM
piBeHb OCBITU Ta MOBHUH 0ap’ep cy0’€KTiB 3BEpHEHHs 10 cyny. Taka mpoOiema
MOTEHIIIHHO BIUIMBAE HA MPABHJIBHE 3aCTOCYBAHHS 3aKOHY IiJ[ 4ac BHPILICHHS
CIIPaBHU B CyAi.

ToBopstun mpo peniriiiHy npaBoBYy CiM’r0, CIIiJI TAKOXK 3rajiaTH MpoO MExi il
npaBa B Hill, sKe 3a3BHYail OOMEXKYEThCS TIEBHOK OOIIMHOIO, 1110 CBIIYHUTH PO
BHUCOKHII piBeHb IHAWBIIYaTbHOCTI Takol IPaBoBOi cucteMu. Jlo mpukiany, izpa-
iMbCHKI CYIIl ICPIKABHUX CYJIOBHX OPraHiB IOBUHHI MaTH JOCTATHE YsIBJICHHS PO
npunucu bionii ta Taamyny, mo0 MaTu 3MOry po3DIsSAaTy MUTAHHS, OB SI3aHi 3
iyefchbKUM TIpaBoM. BTiM, cymism He 000B’S13K0BO po30uparucs B OyKBi 3aKOHY
IHIMX pesiriiHux rpoman's.
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Takuii miaxig TpU3BOIUTH O HEKOMIETEHTHOCTI CY//IiB Y BUPILIICHHI CITO-
piB IPEACTaBHUKIB IHIMIMX KOH(ECi 1 MOMHJIKOBMX BHCHOBKIB Yy CYIOBHUX
pIlICHHSX.

Tpanuuiitna npaBoBa ciM’st 00’ €THY€ MPABOBI CUCTEMH, L0 TPYHTYIOThCS Ha
3BMYAEBOMY TpaBi. 1i 0COGNUBICTIO € TiHECEHHS MpaB IPOMaju Hajl MpaBaMu
okpemoro inauBiga'’. BoHa ckiamaeTses i3 ABOX TPyI: 1) TameKoCXimHoOTro abo
MOPaJIbHO-ETHYHOTO Ta 2) appUKaHCHKOro a00 3BUYA€BOIO IIPaBa.

SIKII0 TOBOPUTH TIPO AAJEKOCXiHE MPaBO, TO CTABICHHS 10 3aKOHOIABCTBA Y
Lid MpaBoBiil cucremi € HeratuBHUM. Lle, 30kpema, MOB’s3aHO 3 WOTO JIPyropsii-
HOIO POJUTIO B PEryJIIOBaHHI CyCHiJIbHUX BiJHOCHH. ba Oinbliie, BOHO 10Ci aKTUBHO
HE BHKOPHUCTOBYETHCS Y TIOBCAKICHHOMY JKUTTI HaCEeJICHHS.

He uacto y kpainax wiei mpaBoBoi ¢iM’1 Tako)K 3BEpPTAIOTHCS 3a 3aXUCTOM
MOPYIIEHUX MpaB 10 cyny. Y po3yMiHHI OUIBIIOCTI HACEeNeHHsS KpaiH IBOTO KOH-
IoMepary MOpsIIOK Y CyCIiJbCTBI 0a3y€eThCsl HE Ha TpaBi, a Ha eTHIli. Y 3B S3KY 3
IIFIM TIOLIAPEHOIO € MPAKTHKA 3BEPHCHHS KOH(IIKTYIOUNX CTOPIH IS BUPIIICHHS
CHOpY HE O CYAOBHX OpPraHiB, a J0 MOCEPEAHHUKIB 3 METOIO TOCATHEHHS! KOMIPO-
Micy (3acTocyBaHHS I103aCyA0BOI MUPOBOI IIpoLieAypH). B iHIIOMY BUNAAKy BOHU
3aCITyTOByBaJId O Ha TPOMAACHKUI OCY/I.

OTxe, Ha ChOTOJIHI Y KpaiHaxX JaJIeKOCXiIHOTO THITY TIOPS i3 CYIOBOIO MpoLie-
Iyporo iCHy€ creniaibHa Iporeaypa IPUMHUPSHHS.

AHaJIOTIYHUH IHCTUTYT iCHYE 1 B apUKAHCHKUX CHCTEMax IpaBa, Jie MPaBo-
CyIUIs IPUPIBHIOETHCS 10 (pakTy mpumupeHHs. TpaauniiiHo Takoro ineero kepysa-
JIUCSI TIPH BUPIICHH] KOH(IIKTIB, OCKIJIBKH ICTOPHYHO MPABO HE BiIPI3HSIIO Mpa-
BOBI Ta MOpaJIbHI HOPMH.

3 BUKJIQICHOTO MOYKHA 3pOOUTH BHCHOBOK, II0 CYZAOBA IIOMHUJIKA Y TIPEICTaB-
HUKIB IIi€i mpaBoBoi ciM’i € pigKiCHUM sIBHIIEM, M03asK y Ipoleci peamizarii
IpaBa Ta BUPINICHHS CIOPIB BiAOyBaeThCs IrHOPYBAHHS JEPHKABHHUX CTPYKTYP.
Binrak, cynosa mpouemypa 3aCTOCyBaHHS HOPM ITpaBa BUKOPHCTOBYETHCS BKpai
pinko. lonpasna, icHye i 3BOPOTHA CTOPOHA IPOOJIEMU: aKTUBHE 3BEPHEHHS 10
103aCyJJOBOTO TOPSIIKY BUPIMICHHS CIOPIB MPU3BOAUTH 10 3HIDKEHHS PO3BUTKY
IOpPUANYHUX Npodeciit Ta IOPUANYHOT OCBITH.

OxpeMy yBary ciiji 3BepHyTH Ha OIHE 3 JDKepell IipaBa appUKaHCHKOI MpaBo-
BOI CHCTEMH, a caM€ Ha JIeJIeTOBAaHEe 3aKOHOABCTBO — HOPMATHBHI aKTH OPraHiB
JIepKaBHOT BIIaJIH, SIKi 32 FOPUIYHOIO CHJIOIO IIPUPIBHIOIOTECS JI0 3aKoHiB. HaBiTh
BHUCIIOBITIOBaHHS TIPE3HICHTa MOKE BBAYKATHUCh TAKHM, 1[0 Ma€ CUITy 3aKOHY. Take
BCEBIAIS IHCTPYKLiH 1 po3cyd aaMiHICTPaTUBHMX OpraHiB (hakTHUHO IIPU3BO-
IMTH 10 HEMPaBOBOTO 3MicTy 3akoHy. Ha Hamry IymKy, iCHyBaHHSI TaKOTO IpaBO-
BOT'O IBUILIA CTAHOBUTH 3arpo3y y MPAaBUIBHOCTI TIIyMAueHHS CyIIEI0 «BOJI 3aK0-
HOJIABI[S», aJKe TIEBHI BUCJIOBITIOBAHHS YM TE3H MOIVIM MaTH 30BCIM iHIIIE 3HAYCH-
Hs Ta OyTH NpHB’S3aHUMHU IO KOHKPETHOI CHTYyaIlil, 10 YCKJIAaJHIOE 1X HMIMPOKE
npaBo3acTocyBaHHs. OTke, BBaXKaeMO, 110 iCHyBaHHs KOAU(IKOBAaHOIO, BUOYLY-
BaHOTO Ha i€papXIYHOMY MiOPSIKYBaHHI 3aKOHOJIABCTBA € OJIHUM 31 CIIOCO0IB
3aro0iraHHs MpaBO3aCTOCOBHUM TTOMHIIKAM.
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TTokazoBuM criocoOoM 3amobiraHHs CyZOBHM ITOMHJIKaM y KpaiHax adpHKaH-
CBHKOTO IIpaBa € MOXJIMBICTb 3BUIBHEHHSI CyAJiB 32 HEMpPaBOMIipHi Aii abo > BBe-
JICHHsI Toca]] TUMuYacoBux cymmiB. Hampukman, cymns BepxosHoro cyny [anum
Moxe OYTH 3BUIbHCHHH 3a HEHAJIC)KHY IMOBEIIHKY YM HEKOMIICTCHTHICTh, & B
Kamepyni Ta Hamibii BUKOPHUCTOBYETHCSI TPAKTUKA MPH3HAYCHHS THMYACOBUX
CYIUIIB, SIKI MalTh CICIiajbHI 3HAHHS 1 JIOCBIJ BHPIIICHHS MEBHOI Kareropii
crpaB. Taka TeHIEHLIS MOXE rapaHTyBaTH BiANIPABJICHHS NPABOCYAMS 3 TOUYHUM
JIOTPUMaHHSM BHMOT 3aKOHY O€3CTOPOHHIM i BUCOKOKBATI(DIKOBAHUM CYIIOM, IO
3BO/IUTh IMOBIPHICTH JIOMYIICHHS CYIOBOT TIOMHJIKH JI0 MiHIMQJILHOTO PiBHSI.

BucnoBku. Po3yminHs npaBa i1 Miclie, sike HOMY BiZIBOOJUTBLCS Y CyCIIIBHOMY
JKUTTI, BiZloOpakae 0COONMBOCTI PO3BUTKY HE JIMIIC LUBLTI3aILii, a W MPaBOBUX
IHCTUTYTIB NIEBHOI NpaBoBoi cucrtemu. Came crienudika npaBopo3yMiHHsI, IPUTa-
MaHHA Till 4¥ iHII TpaBOBil CiM’1, € TOJOBHUM YHWHHUKOM, SIKUH BIUTHBA€E Ha
BUHUKHCHHS CYAOBUX IOMUJIOK, a TAKOXK Ha CTaBJICHHS TpOMa}ICLKOCTi J0 HUX. Yy
3B 513Ky 3 IIUM HE BeCh 3apyOiXKHUI JOCBI BUPIMICHH Ta 3aM00iraHHs OMHIKAM
Yy CYIUIIBCBKIM [iSUIBHOCTI MOYKHA BIPOBAJMTH B YKpaiHChKE 3aKOHOABCTRBO.
TTonpu 11e, 32 pe3yabTaTOM MPOBEICHOTO aHANi3y MOKHA TOBOPUTH, IO €()EKTHUB-
HUM 3aro0iHUKOM Y TIO/IOJIaHHI CYJIOBUX ITOMHUJIOK MOKE CTATH 3aTy4CHHS ME/Ii-
aropa JI0 BPETYJIFOBaHHS CIIOPY Ha JJOCYJ0BOMY YH CYJOBOMY eTari, sIK 1e BiaOy-
Ba€ThCsl B KpaiHaX IaJeKOCXiqHOTo, ahpHKaHCHKOTO Ta pelniriiHoro mpasa. Lle
OoHUM (HAKTOPOM, SKUH MOKE 3MEHIIMTH KiJIbKICHUH TOKa3HUK CYJOBUX ITOMH-
JIOK, € 3aKOHOJIaBUE 3aKPIIICHHs MPUHIUITY CTaJOCTI CYIOBOi MPAKTUKH BUIIUX
CYIiB 3a 3pa3KkoM aHIIOCAKCOHChKOTo «stare decisisy. Cruparounch Ha JOCBI
iymeichbKol CHCTeMH MpaBa, a came I3paiiio, y CTBOPEHHI Cyy 3 HE3HAYHUX CIIPaB,
MOYKJINBUM BHJIAETHCS 3AMPOBA/KCHHS CX0XKOi IHCTUTYIIIT B YKpaini. BoHa 3moxe
PO3BAaHTAXUTH CyAW Iepiuoi iHCTaHI{I, ski mepeOyBalOTh y KPU30BOMY CTaHi
4yepe3 HaJMipHE HABAaHTA)KECHHS HA OJHOTO CYIIO, 1 BIAMOBIIHO 3MEHIIHUTH Kijlb-
KIiCTh CyJOBUX NMOMHJIOK. KpiM TOro, 3 omsiay Ha Ty oOCTaBHHY, 10 YKpaiHa
3a3Hasla BOeHHOI arpecii 3 Ooky P®, a BilicbkoBi cyqu y BepecHi 2010 p. Oynu
JIKBIJIOBaHi, TOCTPUM € MUTaHHS (DAXOBUX CICIIANICTIB y cepi BOEHHUX 3JI0YH-
HiB. Ha Hamy nymky, e(heKTHBHUM CIIOCOOOM y BUpIILICHH] i 3a100iraHHi Cy10BUM
TOMUJIKaM y 3a3Ha4eHii KaTeropii crpaB Moyke OyTH BBEACHHS I10CA]] TAMYACOBUX
BIICHKOBUX CY/JIIB 32 MPHUKJIAJOM KpaiH 3BHYA€BOTO MPaBa, MPoO SIKi 3rajyBajioCh
Y IIbOMY JIOCJII/PKEHHI.
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Dydikov Andriy. Comparative analysis of the resolution and prevention of
judicial error in different legal systems

This article analyses the experience of countries belonging to different legal
systems in resolving and preventing miscarriages of justice. The aim of the study is to
determine whether the methods and ways of preventing and overcoming miscarriages
of justice in countries belonging to a particular legal family can be applied to
Ukrainian justice. The author determines that no special study of the issue of
miscarriage of justice in different legal systems has been carried out in the national
science, and therefore there is a need to study this issue.

In order to characterise miscarriages of justice in different countries, the author
reveals the specific features of four legal families: Romano-Germanic, Anglo-Saxon,
religious and traditional. Based on the results of the analysis, the author concludes that
not all foreign experience of resolving and preventing judicial errors can be
implemented into Ukrainian legislation. In particular, this is due to the specifics of
legal understanding inherent in a particular legal family, as well as the level of legal
awareness of the population.

Given the conclusions reached by the author in the article, an effective way to
overcome miscarriages of justice is pre-trial and judicial dispute resolution with the
involvement of a mediator, which is actively used in religious and traditional countries.
In his opinion, the institute of reconciliation should be actively introduced into national
legislation.

In addition, the article emphasises that enshrining the principle of consistency of
case law of higher courts at the legislative level, based on the Anglo-Saxon «stare
decisisy, may reduce the quantitative indicator of miscarriages of justice in Ukraine.
The author also justifies that, in order to avoid judicial errors by national courts, there
is a need to introduce a court for minor cases, similar to Israel, as well as to introduce
the positions of temporary military judges, following the example of common law
countries.

Key words: miscarriage of justice, legal family, judicial enforcement, source of
law, understanding of law.
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®YHKUIT BIBHEC-OMBY[JCMAHIB
Y 3APYBIXKHUX KPAIHAX

Y emammi 0ocnioscyromvca akmyanvHi KoHcmumyyitiHo-npasosi npobremu cma-
Ho6NeHHs: ma peanizayii OisibHocmi 6izHec-ombyocmanis. Tloxkasani ¢ynkyionarvha
POIb 1 3HAUEHHA OI3HeCc-OMOYOCMAHI8 Yy MeXauizmi 3aXucmy npasa Ha 3aHAmMms
nionpuemuuybroio oisitoricmio. Ceimosuti 00ceio ceiouumns, wjo OisLIbHICMb Oi3HeC-
oMOyOCMana € 00807 WUPOKOIO 1l OXONTIOE PI3HI ACHeKMU NIONPUEMHUYBLKOT JIATbHO-
cmi. Po3kpueaiomocsi 0OCHOGHI NPUHYUNU, SIKI J1€X4Camb 8 0CHOGI (hYHKYIOHANbHOI 8i00-
KpeMAeHOCMI, He3ANelCHOCMI Ma Op2ani3ayitinoi pisHomanimuocmi 6izHec-omOyocma-
HIB.

Knrwuosi cnosa: ombyocman, 6iznec-ombyocman, @yuryii 0iznec-omOyocmana,
npasa 1r0OUHU, NIONPUEMHUYMEO, DIZHEC, KOHMPOb, NPABOBA 0EPHCABA, OEMOKPAMIA.

Babiy Roman. Functions of business ombudsmen in foreign countries

The article examines the current constitutional and legal problems of the formation
and implementation of business ombudsmen’s activities. The functional role and
importance of business-ombudsmen in the mechanism of protection of the right to
engage in entrepreneurial activity are shown. World experience shows that the
activities of the business-ombudsman are quite broad and affect various aspects of
business. The basic principles that underlie the functional separation, independence
and organizational diversity of business-ombudsmen are revealed.

Key words: ombudsman, business-ombudsman, functions of business-ombudsman,
human rights, entrepreneurship, business, control, rule of law, democracy.

Beryn. HeoOxiHOW0 CKI1a10BOO OyIb-SKO1 IEMOKpPATHYHOI TIPABOBOI JIepiKa-
BHU € IIpaBa JIIOJWHY, BH3HAHHS 1 3aXUCT SKHUX € ii Oe3mocepenHiM 000B’S3KOM.
VYkpaiHa, sIK TOBHOIIPABHUI WIEH CBITOBOTO CIiBTOBAPHCTBA, TAKOXK MIPOTOJIOCHIIA
IIpaBa JIIOAMHY HalBUINOIO HiHHICTIO. Tak, y c¢T. 3 Koncrutyunii Ykpainu BusHade-
HO: «JIromuHa, 11 )KHUTTS 1 31I0pOB’sl, YECTh i TAHICTh, HEJOTOPKAHHICTB 1 Oe3reka
BU3HAIOTHCS B YKpaiHi HAlBUIIOIO COLianbHOIO0 HiHHICTIO. [TpaBa 1 cBoOoau mronu-
HU Ta iX TrapaHTii BH3HAYAKOTh 3MICT 1 CHPSMOBAHICTH JisIBHOCTI JICPIKaBHY.
BinnoBigHO 70 1IBOTO AeprkaBa B3sjia Ha ceOe 3000B’sI3aHHST CTBOPUTH HEOOX1THI
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