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Dydikov Andriy. Comparative analysis of the resolution and prevention of
judicial error in different legal systems

This article analyses the experience of countries belonging to different legal
systems in resolving and preventing miscarriages of justice. The aim of the study is to
determine whether the methods and ways of preventing and overcoming miscarriages
of justice in countries belonging to a particular legal family can be applied to
Ukrainian justice. The author determines that no special study of the issue of
miscarriage of justice in different legal systems has been carried out in the national
science, and therefore there is a need to study this issue.

In order to characterise miscarriages of justice in different countries, the author
reveals the specific features of four legal families: Romano-Germanic, Anglo-Saxon,
religious and traditional. Based on the results of the analysis, the author concludes that
not all foreign experience of resolving and preventing judicial errors can be
implemented into Ukrainian legislation. In particular, this is due to the specifics of
legal understanding inherent in a particular legal family, as well as the level of legal
awareness of the population.

Given the conclusions reached by the author in the article, an effective way to
overcome miscarriages of justice is pre-trial and judicial dispute resolution with the
involvement of a mediator, which is actively used in religious and traditional countries.
In his opinion, the institute of reconciliation should be actively introduced into national
legislation.

In addition, the article emphasises that enshrining the principle of consistency of
case law of higher courts at the legislative level, based on the Anglo-Saxon «stare
decisisy, may reduce the quantitative indicator of miscarriages of justice in Ukraine.
The author also justifies that, in order to avoid judicial errors by national courts, there
is a need to introduce a court for minor cases, similar to Israel, as well as to introduce
the positions of temporary military judges, following the example of common law
countries.

Key words: miscarriage of justice, legal family, judicial enforcement, source of
law, understanding of law.
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®YHKUIT BIBHEC-OMBY[JCMAHIB
Y 3APYBIXKHUX KPAIHAX

Y emammi 0ocnioscyromvca akmyanvHi KoHcmumyyitiHo-npasosi npobremu cma-
Ho6NeHHs: ma peanizayii OisibHocmi 6izHec-ombyocmanis. Tloxkasani ¢ynkyionarvha
POIb 1 3HAUEHHA OI3HeCc-OMOYOCMAHI8 Yy MeXauizmi 3aXucmy npasa Ha 3aHAmMms
nionpuemuuybroio oisitoricmio. Ceimosuti 00ceio ceiouumns, wjo OisLIbHICMb Oi3HeC-
oMOyOCMana € 00807 WUPOKOIO 1l OXONTIOE PI3HI ACHeKMU NIONPUEMHUYBLKOT JIATbHO-
cmi. Po3kpueaiomocsi 0OCHOGHI NPUHYUNU, SIKI J1€X4Camb 8 0CHOGI (hYHKYIOHANbHOI 8i00-
KpeMAeHOCMI, He3ANelCHOCMI Ma Op2ani3ayitinoi pisHomanimuocmi 6izHec-omOyocma-
HIB.

Knrwuosi cnosa: ombyocman, 6iznec-ombyocman, @yuryii 0iznec-omOyocmana,
npasa 1r0OUHU, NIONPUEMHUYMEO, DIZHEC, KOHMPOb, NPABOBA 0EPHCABA, OEMOKPAMIA.

Babiy Roman. Functions of business ombudsmen in foreign countries

The article examines the current constitutional and legal problems of the formation
and implementation of business ombudsmen’s activities. The functional role and
importance of business-ombudsmen in the mechanism of protection of the right to
engage in entrepreneurial activity are shown. World experience shows that the
activities of the business-ombudsman are quite broad and affect various aspects of
business. The basic principles that underlie the functional separation, independence
and organizational diversity of business-ombudsmen are revealed.

Key words: ombudsman, business-ombudsman, functions of business-ombudsman,
human rights, entrepreneurship, business, control, rule of law, democracy.

Beryn. HeoOxiHOW0 CKI1a10BOO OyIb-SKO1 IEMOKpPATHYHOI TIPABOBOI JIepiKa-
BHU € IIpaBa JIIOJWHY, BH3HAHHS 1 3aXUCT SKHUX € ii Oe3mocepenHiM 000B’S3KOM.
VYkpaiHa, sIK TOBHOIIPABHUI WIEH CBITOBOTO CIiBTOBAPHCTBA, TAKOXK MIPOTOJIOCHIIA
IIpaBa JIIOAMHY HalBUINOIO HiHHICTIO. Tak, y c¢T. 3 Koncrutyunii Ykpainu BusHade-
HO: «JIromuHa, 11 )KHUTTS 1 31I0pOB’sl, YECTh i TAHICTh, HEJOTOPKAHHICTB 1 Oe3reka
BU3HAIOTHCS B YKpaiHi HAlBUIIOIO COLianbHOIO0 HiHHICTIO. [TpaBa 1 cBoOoau mronu-
HU Ta iX TrapaHTii BH3HAYAKOTh 3MICT 1 CHPSMOBAHICTH JisIBHOCTI JICPIKaBHY.
BinnoBigHO 70 1IBOTO AeprkaBa B3sjia Ha ceOe 3000B’sI3aHHST CTBOPUTH HEOOX1THI
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YMOBH Ta BU3HAYHUTH MEXaHI3M HAJIEKHOI peajizawii MporoJIoNIeHHX Mpas i CBO-
60x, nependaunTH 1 BCTAHOBUTH MOPAJOK 3aXUCTY HOPYLIEHUX NIPaB TOLLO.

VY ©Garatbox KpaiHax CBITY Hi€BOIO W HEBIJ'€MHOIO CKIAJOBOI0 MEXaHI3MYy
3aXHUCTY MPAaB JIFOIUHU € THCTUTYT OMOyJICMaHa, KU € CyOCHIIapHUM OpPTraHOM Y
3aXUCTI IPaB JIIOJUHY Bijl CBaBULIA 1 HEIPaBOMIpHUX il aAMIHICTPAaTUBHUX Opra-
HIB Ta 1X TI0CaJ0BUX 0CI0 1 HE JIMIIE IHCTUTYIIIHO, a i (PYHKI[IOHAILHO HAJICKUTH
JI0 CUCTEMH I103aCYJ0BOTO 3aXUCTY NPaB JIOAUHH.

O0’eHyBaNbHIM (aKTOPOM Yy BH3HAYCHHI CTPYKTYpH IMPAaBOBOTO CTaTyCy
Oyb-sikoro oMOyacMaHa (y TOMy YMCITi i TaKOro HOro CIieriaizoBaHoOro BUY, K
6i3Hec-oMOy/ICMaH) € BHOKPEMIJICHHS {Oro (DyHKIIH, 0 BH3HAYAIOTh HAHBaXIIH-
Billll SIKICHI XapaKTEPUCTUKU I[bOTO THCTUTYTY Ta BIAI3EPKAIOIOTH HOTO POJIb 1
couianbHe nmpusHaueHHs. ToOTo came ¢QyHKUii oMOyacMaHa 1al0Th 3MOTy BU3HA-
YUTH HOTO CYTHICTH, BUJIOBY XapaKTEPHCTHKY, XapaKTep Ta OCHOBHI HOPMAaTHB-
HO-PErIaMEHTOBAHI HAaNPSIMU HOTO JTiSUTHOCTI Ta HaJ[al0Th MOYJIMBICTh HAHOLIBII
9iTKO PO3KPHUTH CYTHICTH KOHCTHTYIIHHO-IIPABOBOI IPUPOIN IIEOTO IHCTHTYTY.

Orasp aiteparypu. Y BiTYM3HSIHIN HayIll pi3HI acCleKTH crarycy oMOyacMa-
HiB y 3apyODKHUX KpaiHax fnociimxkyBanucs y npausx O. 1. Areesa, C. B. banaxa,
O. B. baranoga, JI. B. Tonsik, K. O. 3akomophoi, O. B. Mapuensika, H. C. Haynix
Ta [HIINX BYCHNX, KOHICNITYyAIIbHUH aHaIi3 SIKHX TEPEKOHINBO JOBOAUTS, IO CYT-
HICTh IHCTUTYTYy OMOYyICMaHa Ta HOTO BHAOBY XapaKTEPUCTHUKY HacaMmIepen
BH3HAuYa€e (QyHKIIIOHAIBHUN acleKT ioro nisuibHOCTI. Came (yHKIIT € HailBaXIIu-
BIIIMM E€JIEMEHTOM KOHCTHTYI[IHHO-IPABOBOTO CTAaTyCy Oy[ab-sIKOTO OpraHy 9u
nmocaaoBoi ocobu myOmiuHoi Biagu. Lle, Ge3nepeyHo, CTOCYEThCS il IHCTHTYTY
oMOyzicMaHa, MpaKkTHYHA JisUIbHICTh SIKOTO HacamIiepes rnepeadadae 3iiCHEHHS
KOHTPOITIO 32 TOAEPKAHHSIM KOHCTUTYLIHHHUX TpaB i CBOOO JFOAMHHM 1 TpOMaJisi-
HUHA, 1110 i BU3HAYA€E 3MiCT HOTO (PYHKITIH.

MeTon0/I0TiYHOI0 OCHOBOIO JocCTimkeHHs] (QyHKIilT Oi3HEC-oMOyACMaHIB y
3apyOiKHHUX KpaTHaxX HacaMIIepe/l € CHCTEMHU, PyHKIIIOHABHUN 1 TOPIBHSAJIBHUAN
METOAU.

TMocTaHoBKa MPoGJeMH JOCTiAKeHHs. 3apyOiKHUI JTOCBIJ CBIIYHTH, IO
€KOHOMIuHi (pakTopu Aefaii Oinblle BIUIMBAIOTH SIK HA SKUTTS JIOAWHM, TaK 1 Ha
rporiec GOpMyBaHHS JEMOKPATHYHOI IEPKABHOCTI B LIJIOMY, (QYHKI[IOHYBaHHS i
opranizaiito myoOniunoi Biaau. CydacHi CycHijbCTBO U JiepiKaBa 3 METOK CBOTO
ONTHMAJIBHOIO Ta LUBLII30BAHOrO (PYHKIIOHYBaHHA 00 €KTMBHO BUMAararTh
HAsIBHOCTI CHCTEMH B3a€EMOIIOB’SI3aHUX PUHKIB, 10 BTATY€E y CBiil 00IT HE TiTBKH
3BHYAIHI TOBApH Ta NOCIYTH, a if caMy Mpalio, MPOAYKTH KyJIBTypPHOI Ta IHTENIeK-
TyaJbHOT AISTBHOCTI TOIIO. BIUTHB «e)eKTy CKOHOMIKIY Bi4yBa€ThCS IPAKTHIHO
Ha BCIX CyCHUIBHHUX CTPYKTypax Ta iHCTHTyTaxX. IlomiTH4He *KUTTS CYCHiJbCTBA i
JIepXKaBU YUMAANI OiIbIIe KOHICHTPYEThCS HABKOJIO CTBOPECHHS YMOB JUIS JTUHA-
MIYHOTO EKOHOMIYHOTO PO3BUTKY'.

Tompu Te, mo ans Ykpainu, K i Juis OUIBIIOCTI KpaiH 3 PUHKOBOIO €KOHOMi-
KO0, 00CST BTPYYaHHS JEPKABU B COLIAIBHO-CKOHOMIUHY cepy MiHIMI30BaHU
1 Ma€ nepeBa’kHO HEMPsIMUil XapakTep, NpoTe B YKpaiHi NPOCTEXKY€EThCS HaAMIpHE
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BTPYUYaHHS JCPKABHUX CTPYKTYP y (DYHKIIOHATIBHY IiSUIBHICTD MiANPHEMHHUIIBKO-
ro chiBroBapucTBa. OcoOMMBO CITiJ BIAMITUTH, 10 YACOM TaKe BTPYUYaHHS MIPOSIB-
JSIEThCS y TEeBHUX (popMax THCKY 3 OOKy OpraHiB Jiep)KaBHOI BTy Ta OPraHiB
MICIICBOTO CaMOBPSITyBaHHSI, 1110 YaCTO Ma€ y CBOil OCHOBI KOpYMIiHHUIA 0a3uc.
Tomy 3 MeToI0 3a0e31eUeHHs IOBHOLIHHOI peai3alii KOHCTUTYLIHOrO NPUHIIU-
Iy CBOOOJIHU i IIPUEMHHUIIBKOT AISITBHOCTI B Cy4aCHOMY CBiTi OCOOIUBOI MOTMYJISIP-
HocTi HaOyBae iHCTUTYT Oi3HeC-OMOyACMaHa SK CIIEIialli30BAHOTO yIIOBHOBaXeE-
HOTO i3 3aXUCTY TpaB HianpuemiliB. JJOKTpuHaIbHE OCMUCICHHS [[LOTO JOCBIY, a
TaKOXK MOTr0 pelernis Ha MPaKTUL € aKTyalbHUM 3aBJaHHSIM ChOTOJCHHS.

Merta i 3aBaaHHsl J0cCJimKeHHA. MeToro wmiel myOmikauii € AociipKeHHS
GbyHKIi# 0i3HEC-OMOY/ICMaHIB y 3apyOi’KHUX KpaiHax.

Bukian ocHoBHOro Mmarepiajy. Y cydacHill BITUM3HSHIM KOHCTHTYLi-
HO-TIPaBOBI# Hay1i i QYHKIIIMH OMOYJICMaHIB pO3yMIIOTh OCHOBHI HAIpsIMH Ta
BUIM 1X HOPMAaTHBHO-PEIIAMEHTOBAHOI I opraxizauiiiHo-3abe3neueHoi mpaBo3a-
XHCHOT JISTBHOCTI, @ TaKOXK CHOCOOM iX BIUIMBY Ha CyCIUIBHI BiJIHOCHHH, IO
PO3KpPUBAIOTh SIKICHY XapaKTEPUCTHKY IIbOTO IHCTUTYTY, HOTO COLliaJIbHY CYTHICTh
1 IpU3Ha4YeHHs, BU3HAYAI0Th HOro Micle 1 poib y 3a0e3neueHHi peanizauii if 3axu-
CTi paB i CBOOOJ JIOMANHM | TPOMA/ITHIHA,

Tennenuii cywacHoi crmeuianizauii Ta qudepenuianii GpyHkuiii omOyacmanis
MOJIATAIOTh Y BUKOPHCTAHHI X MOMUJIMBOCTEH Y 3aXUCTIi MPaB JIFOIUHU B OKPEMHX
chepax KHUTTEMISUIBHOCTI a00 SK IHCTHUTYIIOHAJIBHOI rapaHTii OKpEMHX BHIIB
npaB rpomajsH. BuHukHeHHS, reHe3uc 1 Moaudikauis (yHKUIH oMOyacMmaHiB
OB s13aHi 3 PO3BUTKOM IHCTUTYTY OMOYyJCMaHa B ILiJIOMY Ta HOTO CTaHOBJICHHSM
y PI3HUX IPaBOBHUX CHCTEMax i KpaiHax 3 pi3HUMH (opMaMU MPaBIiHHS Ta MOMi-
TUYHOTO YCTPOIO, SIKE BiOYBaNOCs 3 ypaxyBaHHSIM IPABOBHX 1 KyJIBTYpHHX Tpa-
UL BiANOBIAHOI Iep:kaBH, Y 3B’SI3Ky 3 4MM Horo ¢yHKLii B pi3HUX KpaiHax
MaloTh pi3HE 3MiCTOBE HAITIOBHCHHSL.

CBiTOBHH JOCBIJ CBITYNTH, 110 OCHOBHUMH (TIOPSJ 13 TPAIUIIMHUMHU 1 Kila-
CUYHMMU (QYHKLISIMU KOHTPOJIIO) (QyHKLIAMU Oi3HEC-OMOYACMAaHIB € TaKi: BUCTY-
MaTy Ha MIATPUMKY Majoro Oi3Hecy Ta CIMEHHOTO MiANPUEMHHUIITBA BiIIOBIIHO
JI0 3aKOHY, TOJIITUKYU Ta MPAKTUKK (aJBOoKaliliHa (yHKLIsA); HAJaBaTH JAOIOMOTY
IO/I0 BiAMOBITHUX Ail ((YHKIsI TOTIOMOTH) Ta BUKOHYBATH Oy/Ib-sIKi 1HIII (QYHK-
1ii, MoK1aeHi Ha oMOy/ICMaHa 3aKOHOM, HacaMIiepes e iHpopmaliiHo-po3’ ICHIO-
BaJIbHA ISUIbHICTD.

Hanpuknan, agsokaiiiiina ¢yHkiis 0i3Hec-oMOy/icMana ABCTpatii BKIIIOYAE:
BUSIBJICHHS NIPOOJIEM AisTIbHOCTI Majioro 0i3Hecy Ta CIMEHHOTO MiIpUEMHUIITBA,
IO € HACIIIKOM BiAITOBITHOTO 3aKOHOJABCTBA, ITOJITHKH, MIPAKTHKU; TIPOBENICHHS
JOCTIJKCHB 1 HaJICHJIaHHS 3allMTiB 33 BJIACHOIO IHIIIaTUBOIO OMOYyJACMaHa 010
BIiJIMIOBITHOTO 3aKOHOMABCTBA, MOJITUKH, MPAaKTHKH; PO3CIiTyBaHHS MUTAaHb 3a
BKa31BKOIO MIHICTpa; KOHCYJIbTYBaHHS MIHICTpa 3 MUTaHb, SKi HAJICKATh 10 KOM-
neTeHuii oMOyJcMaHa; CIUILHO MPAIIOBaTH, HACKUIBKU 11€ MOXIIUBO, 3 BIAMOBII-
HuUME opraHamu CHiBAPYKHOCTI, IITATIB i TEPUTOPIH JUIsl pO3POOKH HAI[IOHAb-
HUX CTpaTeriif 1010 3aKOHONABCTBA, MOJIITHKU 1 IPAKTUKH, SIKi BIUIMBAIOTH a00
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MOXYTh BIUTMHYTH Ha MaJIuil Oi3HEC i CIMEWHE MiIPUEMHUIITBO; HaaHHs iH(Op-
Mallii, BHECCHHS MOJAaHb YU PEKOMEHALIHM, MOHITOPUHT 1 AOCIiKEHHS IPODinb-
HOTO 3aKOHOJIABCTBA, TIOJIITHKH 1 MPAKTHUKH; PO3IIIST IPOMO3HUIIIN OO0 BiIOBII-
HOTO 3aKOHOJABCTBA, MOJIITHKH, TPAKTUKU Ta HAJIAHHS MTOPaJ MIHICTPY BIAIMOBI/I-
HO JI0 MIPOTO3HILi# TAKOTrO POAY; MPOCYBAHHS HAHKpAIIUX MPAKTUK y B3AEMOJIIi 3
MaJIiM Oi3HECOM 1 CIMEHHUM ITiIIPUEMHHUIITBOM.

Oynukuist gonomoru (assistance function) 0i3Hec-omOyacmaHna ABcTpatii
nependavae: pearyBaHHs Ha MPOXaHHS PO HAJAHHS JOMOMOTH IIOJO0 BiAMOBiJ-
HUX /il IpeJIcCTaBHUKAaM MaJioro Oi3Hecy i CIMEHHOro MiANpUEMHHIITBA, 30Kpe-
Ma LUISIXOM HaJCWJIaHHA 3alHTIB A0 iHMUX yctaHoB CHiBApPY>KHOCTI, IITATiB,
TepuTopii abo cmiBmpari 3 ycraHoBamu CHiBAPY:KHOCTI, IITAaTiB, TEPUTOPIH 3
METOI0 HaJaHHs JOTOMOTH; HaJaHHS JOMOMOTH Y BHpIIIEHHI CIIOPiB; OMOYI-
CMaH MOX€ PEKOMEHIyBaTH aJbTePHATUBHHUH CIOCIO BUPIMIEHHS CIIOPIB, IO
BUHUKAIOTh MIXK MPEJICTABHUKAMHU Majoro Oi3HecCy Ta Malloro MiANpHEMHHUITBA
3 IHIIUMH OpraHamm’,

Buxonyroun iH(popMaiiiiHO-po3’ACHIOBAIBHY (QYHKIII0, Oi3HEC-OMOyICMaH
ABcTpanii NpoBOAMUTH AOCIHIPKEHHS 3aKOHOJABCTBA, MOJITHKHM 1 MPAKTHKH, 10
BIUIMBAIOTh Ha Majuii Oi3HEC 1 CIMEiHI MiIPUEMCTRA; 3BITYE 1 J]a€ Mopajan MiHi-
CTPY 3 LUX NUTAHb; CIPHsIE PO3CIIAYBAHHIO [IUX TUTAHb IHITMMHU 0CO0AMMU; CIIPHU-
sie po3po0Ili HALIOHATBHUX CTpATeriil 3 NUX MUTaHb; PO3MIISAAAE MPOIMO3HMIILIi, SKi
CTOCYIOTBhCSI IIUX IHUTaHb, 1 KOHCYJIBTYE 3 HHUX MIHICTpPa; MPOCYBA€E IMEPEAOBUI
JOCBi poOOTH 3 MAJIUMHU HiANPUEMCTBAMU 1 CIMEHHUMU IiIIPHEMCTBAMU.

Bisznec-omOycMan ABcTpalii mpalfoe y TiCHIH cIiBIpalli 3 rany3eBuMu (a0o
SK IX e Ha3WBAIOTh «IHJIYCTpiaIbHUMM») OMOYyICMaHaMH, 10 O0OB’SI3KIB SIKMX
HaJIeKUTh 3aXUCT IHTEPECIB TPOMAISH Yy iX BIIHOCHHAX 3 PI3HUMH ITOCTaYaJIbHH-
KaMM IIOCIYyT, TaKuX SK TeJEeKOMYyHiKalis, OaHKiBCbKa CIIpaBa, CTPaxyBaHHS,
IHBECTHIIIi, eHepTreTHKa, BOAOIOCTAYaHHs Ta TPOMAJICHKHI TpaHCHopT. Tak, iHIy-
CTpiasbHUI OMOYZICMaH PO3CITiy€e CKApry Ta BUPIIIYE CYNEPEUKH Mixk (i3HIHUMEI
oco0aMu (CIIoXKHMBaYaMy HOCIYT) 1 HOCTa4yalbHUKaMK IOCIYT. Jlo iHAycTpialbHUX
OMOyJICMaHIB HaJeKaTh, 30Kpema: OMOYJICMaH CHEPreTMYHOI MPOMHCIOBOCTI
3axignoi Ascrpanii (Energy Industry Ombudsman SA — EIOSA); mepexa
OMOyZICMaHiB CHEpPreTHYHUX 1 BOAHUX pecypciB (Australian and New Zealand
Energy and Water Ombudsman Network — ANZEWON); omOyzicmMaH TejeKoMyHi-
kaniitnoi inayctpii (TIO — Telecommunications Industry Ombudsman); omOyx-
cMaH nomtoBoi ranysi (Australia Post Ombudsman — PIO); inctutyT oMOyncmana
GaHkiBCcbkUX 1 hiHaHcOBUX nociyr (Banking and Financial Services Ombudsman —
BFSO), npezcraienuii TppoMa ciryx6aMu — ci1yk0010 (piHaHCOBOTO OMOy/ICMaHa
(Financial Ombudsman Service), ciyx0or0 kpemutHoro omOyacmana (Credit
Ombudsman Service Limited) Ta cixyx0010 3 po3mIsay HEHCIHHHX CIIOpIB, SAKi
CTOCYIOThCSI TEHCIiHOTO cTpaxyBaHHs (Superannuation Complaints Tribunal), 1o
KePYIOThCS Y CBOTH MisTIBHOCTI CIelialbHIM 3aKOHOJIABCTBOM 3aJI€)KHO BiJI Mpei-
METa CIOopy Ta JOMOMararTh TPOMaJITHAM | MaJIMM TiAnpueMcTBam (y TOMY YHCIL
BKJIIOUEHUM JI0 CY0’ €KTIB Majioro MiANPUEMHUITBA) PO3MNISJATH CKapru M0N0
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(IHAHCOBHMX TMOCIHYT, SIKI HAJarOThCs OAHKIBCBKUMM YCTAHOBAMU Ta IHIIUMH
nocrayajbHUKaMHU (piHAHCOBHX TOCITyT”.

Takoxk cHeuiaJbHUM 3aKOHOM BM3HaueHI ¢yHKUIi Oi3Hec-oMOyacMaHa
Pecny6niku TTonbiia. 3akon «IIpo YrioBHOBaxkeHOTO y cepi Majoro ta cepej-
Hporo OizHecy» 2018 p. BusHauae, mo Peunuk (6i3Hec-oMOyncMaH) 3axHIIA€
IpaBa MiKpO-, MAJIUX 1 CEPEeIHIX MiAMPUEMCTB, 30KpeMa, TOBary 0 MPHUHIUITY
cBOOOIY €KOHOMIYHOI JisTIBHOCTI, HEYNEPEeIKEHICTh 1 piBHE CTaBICHHS, CTAIHI
PO3BHUTOK 1 MPHUHIUIK JOOPOCOBICHOT KOHKYPEHIIiT Ta MoBark Jo0puX 3BHYAIB 1
3aKOHHHUX IHTEPECIB MiAMPUEMIIIB.

3apmanHs Ta (QyHKuii Oi3Hec-omOyncmana [lombIli OXOIUIIOIOTH: HaJlaHHS
BHMCHOBKIB I[0JI0 TIPOEKTIB MPABOBUX aKTIB, 1110 CTOCYIOTHCS IHTEPECIB MiAIPHEM-
1iB, 1 MpaBWJI BEAEHHS TOCIONAPCHKOI AisIbHOCTI Ha Tepuropii PecmyOuniku
TMonbima; gormomMora B opraizaiiii HoCEepeaHUIILKOT JiSNTbHOCTI MIXK T ITPUEMIIS-
MH Ta aJAMIHICTPaTUBHUMH OpraHaMHU; CIIBIIPAls 3 HEYPSIOBUMH, COLIAIBHUMH
Ta npodeCiiHUMU OpraHi3allisiM{, CTaTYTHI LTI SKAX BKIIOYAIOTh 3aXHCT MPaB
MIANPUEMIIB, & TAKOK 13 3apYOIKHUMHU Ta MI>KHAPOJIHUMH OpTaHaMM Ta OpraHiza-
LisIMU 3 MUTaHb 3aXUCTy NpaB MiANPUEMIB; iHINIIOBAaHHS Ta OpraHi3allis OCBIT-
HBOI Ta iH(GOpMAIIHHOT TisSITEHOCTI HAa MICIISIX, ITOB’sI3aHi 31 3IHCHEHHSM MiAPU-
€MHULITBA .

Topsia 3 TpaauuidHUMK (QYHKI[SIMUA 1 TIOBHOBa)XEHHSIMH, SIKI BUKOHYIOTh #
iHIi Oi3Hec-oMOyJICMaHH, MOJbCHKUNA OMOYJICMaH Ma€ MpaBO Ha 3BEPHEHHS [0
BepxoBHOTO cyqy MIs BUpINIEHHS PO30DKHOCTEH TIIyMaueHHs IpaBa B Tairysi
3aKOHOJIABYMX TOJIOKEHb, 1[0 CTOCYIOTHCS MiANMPHEMHHIIBKOT JiSITBHOCTI, 8 TAKOXK
710 BHIioro agMiHiCTpaTHBHOTO Cy/y 3 KJIONOTAHHSIMH PO MPUHHSATTS IOCTAHOBH
[IOJ0 PO3’SICHEHHs MMPaBOBUX MOJOXKEHb, 3aCTOCYBAHHS SKUX CHPUUYHHMIO PO3-
O1XKHOCTI B IOpUCTIPYAEHLIT aAMiHICTPATUBHUX CY/iB; BUMAraTy MOPYILEHHS aaMi-
HICTPAaTHBHOTO MPOBA/KEHHS, TOJaBaTH CKapTy Ta Kacallii 10 aIMiHICTPaTHBHOTO
CyIy, @ TaKOXK OpaTh ydacTh y [[bOMY IPOBAKCHHI Ha MpaBax MpoKypopa’.

¥ 2020 p. Oynu yxBajieHi 3MiHH 1110JI0 PO3MIMPEHHS TOBHOBaXEHb Oi3HEC-OM-
Oyncmana [Mombii. 3aBasku UM 3MiHAM BiH OTPHMAaB MPaBO MO0 OpraHizarlii
HOCEPeIHULTBA B CyIepeuKax MiX MiANPUEMISIMH i aAMiHICTPaTUBHUMH OpraHa-
MHU; y4acTi B HUBUILHOMY IIpoleci y cepi TpyIoBOro npasa Ta B YCTAHOBI COIIi-
QJIBHOTO CTPaxyBaHHS, CTOPOHOIO SIKOTO € MAaJIMM YM CepelHii MiAnpueMelb;
JocTyni 10 (ailiiB i 1oKkyMeHTiB. MOXIUBICTh y4acTi B LUBUIBHUX IIpOLEcax y
ramy3i TpPyIOBOTO TpaBa i IMpaBa COLIAJIBHOTO 3a0e3MeYeHHs] TMOBHHHA CTaTH
HOBOIO KOMIIETEHIII€I0 YIIOBHOBAXKEHOTO 3 IIPaB JIIOAUHU Y c(hepi MaJIoro Ta cepea-
HBOTO Oi3HECY, ajne oMOy/ICMaH 3MOXe OpaTh y4acTh Y TaKOMY PO3IIISiIi 32 YMOBH,
II0 CTOPOHOIO TAKOT0 PO3MIALY € MiIIpHEMELb 3 CEKTOPY MaJoOro Ta CEPEeAHBOTO
Oi3Hecy, KM MHCBMOBO IOTOKYETHCS HA y4acTh OMOyACMaHa B mporieci abo
oMOy/ICMaH J10 I[bOr0 OpaB y4yacThb y aJIMiHICTPAaTUBHOMY MPOBAJKEHHI, SIKE Mepe-
JyBaJIO I[bOMY CYIOBOMY IIpoLecy’.

Ipuknamgom KpaiH, ae 6i3HEC-oMOyaCcMaH (DYHKIIIOHYE Ha OCHOBI raily3eBOro
3aKoHOJaBCcTBa, MOXyTh Oytn CIHIA, siki MaroTh HalOLIbIIMKA JOCBiA (HaBITh
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MOPIBHSHO 13 3axinHor €Bpomnoio Ta SIMoHi€0) Aep)KaBHOTO PETYIIOBaHHS Ta
CTUMYJIIOBAHHS JiSIBHOCTI Maoro Oi3Hecy 4M MajMX MiANPUEMCTB. JI0CTaTHBO
CKa3aTH, 10 cIeniaiabHe (eaepanbHe BiJOMCTBO — AMIHICTpaIlifo Majoro 6i3He-
cy (Small Business Administration, SBA) Oyiio ctBopeHo monan 50 pokiB Tomy i
B JIaHUH 4ac BOHO € MOTY)XXHHM, aBTOPUTETHHM Ta ¢(DEKTUBHUM OPraHOM, BaXKIIU-
BICTB SIKOTO BH3HAYA€THCS HE JIMIIE HOro 0e3MocepesHbOI0 TOMOMOTOI0 MajIoMy
6i3Hecy, a I HacaMmmepe] opraHisauicro L€l JOIOMOTH 13 3aIy4eHHSIM pecypciB
yci€i KpaiHu: HIIKMX BiJOMCTB, MiCIIEBOI BJIa ¥, BUIOI IIIKOJIH Ta J0CIiTHHUIIKOTO
CEKTOPY, BEIMKUX KOMIIaHI# Ta HeMpHOYTKOBUX OpraHizarfiii.

CrBopennsi HanionaneHoro omOyncmana CIHIA (6i3nec-omOyncmana) (The
Office of the National Ombudsman — ONO) pernamMeHTye AKT ITpoO Ye€CHY MpaBo-
3aCTOCOBHY NpPaKTUKy TpU peryioBaHHi Majoro 0i3Hecy (Small Business
Regulatory Enforcement Fairness Act — SBREFA), a6o, sik ioro 11ie Ha3uBarTh,
«3aKOH TMpO CHPaBEIJIMBICTh pETYIIOBAaHHS Malloro Oi3Hecy», SKUM Ha
AnMinictpaniro Manoro 6i3necy (Small Business Administration, SBA) sk mpo-
BiJiHHKa ()e/iepabHOT eKOHOMIYHOT Ta IHAYCTPiaNbHOI MOJITHKH Y IIbOMY CEKTOPI
€KOHOMIKU, JIe 30cepeeHo QyHKIIT popMyBaHHS HalliOHAIBHUX IPOrpaM CIIpU-
SIHHSI MQJIOMY Oi3Hecy, CIpsSIMOBaHI Ha HaJlaHHS (iHAHCOBOT, TEXHIYHOT, KOHCYIIb-
TaliiHOI Ta IOPUAMYHOI JONOMOTM MaluM IMiJNPUEMCTBAM Ha BCIX eTamax ix
PO3BUTKY, Ta KEPiBHUIITBA IX peaji3aliclo, MOKIaaaeTbcsi 000B 130K MO0 CTBO-
peHHsI mocaau oMOyAcMaHa 3 JAOTPUMAaHHS HOPMATHBHUX BHMOI IIOJO MAJOro
6izuecy?®.

Bapto 3a3naunTy, 1m0 Bei nporpamu SBA criuparoThes Ha pO3BUHEHY HOpMa-
TUBHO-IIPaBOBY 0a3y, sika 3a0e3neuye OajaHC iHTEPECiB yCiX yYacHHUKIB LIUX MPO-
rpam i, IO 0COOIMBO BaXKIIMBO, 3aXHCT MaJMX MiIIPHEMCTB BiJ] HEOKaHUX VIS
HHMX HOMIMHAHb YM BTPATH KOHTPOJBHHX MOBHOBaKEHb. Tak, OCTaHHIM 4acoM
BBEICHO B JiI0 aKT Ipo THydke perymosanHs (Regulatory Flexibility Act). Leit
aKT BUMArae BiJl yCiX BiJIOMCTB PETEIILHOTO aHaji3y BIIMBY PEryJiBHHX 3aXO/IiB,
1110 BBOAATBCSA HUMM, HAa MaJIuH Oi3HeC, Iepll HiX 1i 3aX0au Oy1yTh IPEeICTaBIEH]
B AnmMiHicTparuBHO-OromketHe yrpasiinas (Office of Management and Budget,
OMB). Binniny anBokarypu SBA HaJaHO MOBHOBa)XCHHS 3MYIIYBaTH BiJIOMCTBa
JOTPUMYBATHCS i€l THCTPYKIIT Ta MOSCHIOBATH IPHYMHU 3aXO[iB, 0 BBOISTHCS
B IUCHMOBIN Qopmi, siki OyayTh myOmikyBatucs mepes mnomaHHsMm g0 OMB.
V¥ cBotw uepry OMB noseprartuMe BiJOMCTBaM 3allpOIIOHOBAaHI HOBI IpaBUIA,
SIKIIIO BOHH HE BPaXOBYIOTh ITOBHOIO MipO0O iHTEpecH Masioro 0i3Hecy. [TocumoeThest
koopauHaiis Mixk SBA Ta OMB Ha xopucTb Masoro 0i3Hecy.

OmOyzncmaH € mocagoBoo 0cobor SBA, sy npu3Hadae Ha mocamy KepiBHUK
IIbOTO BimoMcTBa. YnpasniHus HamionansHoro omOyacmana (ONO) € pomnomix-
HHM PeCcypcoM JUTsl MaJIoro Oi3HeCy, SIKHil pO3IILIae CKapry MO0 JOTPUMAHHS iX
3aKOHHHX IIPaB Ta IHTEPECIB, € «rapaHTOM CIIPABEJIUBOTO CTABJICHHS 10 HEBEIH-
KUX JEPAKABHUX YCTAHOB 1 HEBEIMKUX HEKOMEPLINHUX OopraHizaliii, ski cTpaxkia-
FOTh BiJI HECTIPABEUIMBUX Ta HAJIMIPHUX PETYIISATHBHUX 3aX0/IB 3 OOKY (eaepab-
HUX BigomcTB»’. BiH Hacammepen 3aiiMaeThcs MPOOIEMaMH HEMPABUILHOTO
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3aCTOCYBAHHS JI0 MAJIOTO Oi3HECY ICHYFOUYHX PEryJIiBHUX HOPM, a TAKOX 30Hpae yci
BIZIOMOCTI MO HETaTMBHMUU BIUIMB HA JKUTTEAISIIBHICTH MaJoOro Oi3HeCYy HOBHX
HOPM Ta MpaBWJI, 0 BHHUKAIOTh Ha (erepasbHOMY 4d MicueBoMmy piBHsX. LIi
IIUTaHHA Ta MPOOJIEMHU MTOPYIIYIOTHCS MOTIM IEePe OpraHaMy BUKOHABYO] Ta 3aK0-
HOJaBYO1 BIIAJIHU.

YV KazaxcraHi CTBOPEHHS IHCTUTYTY YIIOBHOBa)XEHOTO 13 3aXHCTy IpaB ITij-
npuemiis (6izHec-omOyacMaHa) Ta 3a0e3ledeHHs OpraHizaiii Horo RisuIbBHOCTI
nependadeno 3akoHoMm «IIpo HamionamepHy namary mignpuemii PecryOmiku
Kazaxcrany, a Horo npaBoBHi CTaTyc BU3HA4YA€ThCsl HOpMaMu [TiAnprueMHHUIIBKOTO
xozexcy 2015 p. BinnosinHo 1o cr. 307 ITinnpueMHUIBKOTO KOAEKCY YIOBHO-
Ba)XCHUM 13 3axHCTy npaB mianpuemMiliB Kasaxcrany € oco0a, sika Mpu3HAYaeThCs
Ha T0Ccaay po3NopsLKEHHIM npe3uenTa PecyOniku Kazaxcran, sskomy BiH mij-
3BITHHH, 3 METOIO NIPEACTaBICHHS, 3a0e3IeUeHHs 1 3aXUCTy NpaB 1 3aKOHHUX 1HTe-
peciB cy0’eKTiB MIANPHEMHUIITBA B JICPKABHUX OpraHax, a TaKk camMO Ha 3aXHCT
IHTEepEeCiB MiAMPUEMHUIIBKOT CITUTBHOTH',

Biznec-omOyncman Kazaxcrany HamijIeHWH NIMPOKMMH TOBHOBXXKCHHSMHU:
BHOCHTH B JIep)KaBHI OpraHu MPOIMO3HUIII HIOI0 3aXUCTy TpaB MiAMPUEMILB, a
TaKO)K PEKOMEH/AIIi 1010 MPU3YITMHEHHS Mi13aKOHHUX HOPMAaTUBHUX MPaBOBUX
aKTiB; HAaNPaBJIITH B Iep KaBHI opranu (IocaxoBuM ocodam), aismu (Oe3aisuIbHiC-
TIO) SIKUX MOPYILIEHI paBa i 3aKOHHI iHTEpeCH Cy0’€KTIB MiANMPUEMHHIITBA, PEKO-
MEH/IaIi1 010 3aXOJIB Uil BIJIHOBJICHHS MOPYIICHUX TIpaB, y TOMY YHMCII 3aiy-
YeHHs! 0Ci0, BUHHUX y IOPYLIEHHI [IPaB 1 3aKOHHUX 1HTEpeciB cy0’€KTiB MiNpu-
€MHHMIITBA, JIO BIJIMIOBIaIbHOCTI; B pa3i HE3rO/U 3 AYMKOO JICPKOPTaHiB BiH MOXKE
CKEpOBYBATH KJIOIIOTAHH JI0 OPraHiB IPOKYypaTypH 3 METOIO BiJJHOBJICHHS IIOPY-
LICHUX MpPaB TiAMPUEMIIIB; 3aUTYBATH y JCPKABHUX OpraHiB (I10CaI0BUX OCI0)
iHdopMaIlito, JOKYMEHTH 1 MaTepiany, 110 3a4iNaloTh IpaBa Ta 000B’I3KU CyO’ €K-
TiB IiJIPUEMHUITBA, 32 BHHITKOM BiJJOMOCTEH, IO CTAHOBISATH JCPIKABHY,
KOMEpIIiiiHy, OaHKIBCBKY Ta 1HIIY OXOPOHIOBaHY 3aKOHOM TA€MHHIIIO; TOJIABATH
M030BU JIO CyAy BiJ iMeHi Oi3Hec-CHIIbHOTH; NMPUHMATH iHII 3aKOHHI 3aXOju,
CIPSIMOBaHI Ha BiJHOBJICHHS MOPYIICHHUX IPaB 1 3aKOHHHUX IHTEPECIB CY0’ €KTIB
mignpueMHunTBa'.

BucHoBkHU. AHali3 CBiIuKTh, 110 (YHKIIT Oi3HEC-OMOyJICMaHIB K OCHOBHI
HaNpsIMH Ta BUIHM HOTO HOPMAaTHBHO-PEITIAMEHTOBAHOT i OpraHizailiiiHo-3a0e3me-
YEeHOI MPaBO3axXMCHOI [isIBHOCTI € Crnoco0aMu HOro akTUBHOTO BILUIMBY Ha
CyCIIbHI BiTHOCHHHU Yy Oi3Hec-c(epi. BOHM pO3KpHBAaIOTh SKICHY Ta 3MICTOBY
XapaKTePUCTHKY IIHOTO 1HCTHTYTY, WOTO COIIalbHy CYTHICTb 1 MpPU3HAYCHHS,
BHM3HAUAOTh HOTO MicIIe 1 poJib Y 3a0e3MeueHHi peaizallii Ta 3aXUCTi MpaB JIFOIU-
HU y cepi eKOHOMIKM, HacamIepes IpaBa Ha MiANPUEMHMIBKY AisSUIBHICTS.
OcHOBHMMH O3HaKaMH (yHKIIH Oi3Hec-oMOyIcMaHa € Te, IO BOHM CIPSMOBaHI
Ha JIOCSATHEHHS W peai3ailifo TOJIOBHOT METH JIAHOTO 1HCTHTYTY, PO3KPHBAIOTh
foro coljanbHe NPU3HAYEHHs, BU3HAUAIOTh COCOOM I 0cOONUBOCTI opraHizauii
pi3HUX THMIB 1 BUAIB Oi3Hec-oMOy/ncMaHiB Ta GOpMH 1 METOIH 1X MISUIBHOCTI U
pearyBaHHsL.
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IopiBHAnBHAI aHAN3 0COOIMBOCTEH HOPMATHBHO-TIPABOBOTO PETyITIOBAHHS
OCHOBHUX AaCIIEKTIB IPaBOBOrO crarycy Oi3Hec-oMOyICMaHiB, BKJIIOYEHHX Y
cucTeMy IyONIiuHOI BIaau, B OKPEMUX KpaiHax CBITY CBIIUMTH PO (OPMyBaHHSI
PI3HUX MOJIeNeH 1 MiJXOMiB JI0 BU3HAYCHHS FOPUANYHOI NPUPOU Ta CIIEMEHTIB
MPAaBOBOTO CTATYCy IMX CIICLiaNTi30BaHUX OMOY/JCMaHIB Ta, BIAMOBIIHO, 3MICT 1
cucremy ix QyHKIIIH.
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Babiy Roman. Functions of business ombudsmen in foreign countries

The article examines the current constitutional and legal problems of the formation
and implementation of business ombudsmen's activities in the context of foreign
experience. The functional role and importance of business-ombudsmen in the
mechanism of protection of the right to engage in entrepreneurial activity are shown.
World experience shows that the activities of the business-ombudsman are quite broad
and affect various aspects of business. The basic principles that underlie the functional
separation, independence and organizational diversity of business-ombudsmen are
revealed.

The functions of business ombudsmen as the main directions and types of its
regulatory and organizational human rights protection activities are ways of its active
influence on public relations in the business sphere. They reveal the qualitative
characteristics of this institute, its social essence and purpose, determine its place and
role in ensuring the realization and protection of human rights in the sphere of
economy, first of all, the right to entrepreneurial activity. The main features of the
functions of the business ombudsman are that they are aimed at achieving and
implementing the main goal of this institute, reveal its social purpose, determine the
methods and features of the organization of various types and types of business
ombudsmen and the forms and methods of their activity and response.

World experience shows that the main functions of the business ombudsman are the
following: to support small business and family entrepreneurship in accordance with
the law, policy and practice (advocacy function); provide assistance regarding
appropriate actions (assistance function),; perform any other functions assigned to the
ombudsman by law or legislative instruments, for example, information and
clarification.

A comparative analysis of the features of the legal regulation of the main aspects
of the legal status of business ombudsmen included in the system of public authorities
in individual countries of the world shows the formation of different models and
approaches to determining the legal nature and elements of the legal status of these
specialized ombudsmen and, accordingly, the content and system their functions.

Key words: ombudsman, business-ombudsman, functions of business-ombudsman,
human rights, entrepreneurship, business, control, rule of law, democracy.



