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wono BU3SHAYEHHA NMOHATTA
«3NTOBXWUBAHHA NMPABOM»

Axmyanvricmv  00CNiONHCeHHsA N0 A3aHA 13 OUCKYCIUHICIO HAYKOBUX NO3UYill
WoOO MPAKMy6aHHs CYMHOCMI NOHAMMSA «3N06MUCUBAHHA NPABOMY [ GIOCYMHICHIIO
suuepnHoi Kaacugixayii 1ioeo o3Hax. Y cmammi UOKpEMAEeHO OCHOBHI CYMHICHI 03HA-
K npasoeoi npupoou NOHAMMA «3N06AHCUBAHHSA NPABOMY, ceped SAKUX BUOLIEHO
CYCNINbHY WKIOAUBICMb MA HeNPABOMIPHICHb NO8EOIHKY, OANAHCYBAHHA HA MeXCT npa-
B0MIPHOCI MA HENPABOMIPHOCII, MPAHZUMUBHICINb NOBEOTHKU MA Ment).

Poszensoaemocs npobrema 31082CUBAHHS RPABOM, KA BUHUKAE NIO Yac peanizayii
YO EKMUBHUX NPA8 OOHUM VHUACHUKOM BIOHOCUH MA MOXHCe NPU3800Umu 00 UKOOU
iHwuM yuachukam. J{ocniodxceno pisHi acnekmu ybo2o Aeuud, 30Kpemd 6 KOHmeKkcmi
YUBINbLHO20, 20CNO0APCLKO20 MA KPUMIHATLHO20 npasd. [uckymyemvcsa ModiCcaUsicms
nepexooy 3N08AHCUBANHS NPABOM OO KAMe2opii NPASONOPYUWEHHS, a MAKONHC 6KA3YEMbCS
Ha HeoOXIOHOCMI NOOALULUX OOCTIOJCeHD Y Yill chepi 3 aHanizy cyb 'ekmugnoi cmopo-
HU 31108XCUBAHHA NPABOM 3 NO3uYyii meopii deporcasu i npasa. Pospobneno asmopcovKuil
nioxio 00 Mpakmy6anHs 3A3HAYEHO20 (PeHOMEHY, AKUL 6DAXOBYE OPIEHMUP HA NONO-
JICeH s DinbuoCmi 3a3Haqenux euuje O3Hax.

Knrwwuosi cnosa: 3n06sicusanmsi, npaso, Cycnilbha WKIOIUGICIb, HeNPAGOMIPHICb,
008LTbHULL PO3CYO, NPABOSI HOPMU.

Ivanov Vadym. To the definitions of the concept of abuse of rights

The study s relevance is related to the controversial scientific positions regarding
the interpretation of the essence of the concept of «abuse of rightsy» and the lack of an
exhaustive classification of its features. The article identifies the main essential features
of the legal nature of the concept of «abuse of rights», among which are social harm
and unlawfulness of behaviour, balancing on the edge of lawfulness and unlawfulness,
transitivity of behaviour and purpose.

The article examines the problem of abuse of rights which arises while exercising
subjective rights by one party to relations and may cause harm to other parties. The
author examines various aspects of this phenomenon, in the context of civil,
commercial, and criminal law. The possibility of transferring the abuse of a right to the
category of an offence is being discussed and points out the need for further research
to analyse the subjective side of abuse of rights from the standpoint of the theory of

* Ilvanov Vadym, Postgraduate Student of Koretsky Institute of State and Law of the NAS
of Ukraine

© B. I. IsaHoB, 2024

PO3JI IX * Tpubyna monooozo guerozo 823

state and law. The author’s approach to the interpretation of this phenomenon is
developed, which considers the focus on the provisions of most of the above features.

Key words: abuse of rights, social harmfulness, illegality, borderline legal
behavior, transitive behavior, legal norms.

IMocTranoBka npo6iaemu. [IpoGiema 370BKHBaHHS IPABOM BHUHHUKAE TOI,
KOJIM OJIMH YYaCHUK MPUBATHOIIPABOBUX BiJTHOCHH, pealli3yroun CBOi cy0’€KTHBHI
IIpaBa, 3aBJAa€ KO MpaBaM IHIINX yYaCHHUKIB. 3 4acOM ISl IOpUANYHA KOHCTPYK-
Lis cTaja IIMPOKO BHKOPHCTOBYBATHCS HE JIMILE Yy NPHBATHONPABOBHX, a U y
myOJIIYHO-TIPABOBHUX BIJIHOCHHAX, Y SIKMX OJIHIEO 31 CTOPIH € mocazoBa ocoda.
OCHOBHi aCHEKTH 3JOBKUBAHHS MPaBOM HPOTSITOM TPUBAJIOTO 4acy BHBYAIOTHCS
IIPECTaBHUKAMH [IUBIIBHO-TIPABOBOI HayKH, OJHAK HAYKOBIIM JI0CI HE BIAJIOCS
JOCSTTH KOHCEHCYCY 00 0araTbox KJIIOYOBHX aCIEKTIB LIHOTO MOHATTS. 30KpeMa,
HE CHOPMYIbOBAHO 3aralibHONMPUUHATOrO MiJXOAY /0 BH3HAYCHHS CYTHOCTI
JOCTI/KYBAHOTO SIBUINA, MOTO O3HAK Ta HACHiAKIB. KpiM HHBILIBHO-TIPaBOBHX
JOCTIJIKEeHb, ICHYIOTh OKPEMi PO3BIJIKH 100 [[LOTO MUTAHHS y TOCIOIAPCHKOMY
Ta KPUMIHAJIBHOMY ITPaBi.

OTxe, Ha HUHINIHROMY eTarti ¢()OPMOBAHO MEBHI HANPAIOBAHHS 3 TPoOIeMa-
THKH 3JOBKHBaHHS IPABOM, OJHAK BOHHU 3aJHMLIAIOTHCS (pparMeHTapHUMH, L0
CTaBUTH IiJi CyMHIB TXHIO MOBHOTY 1 BUYEPIHICTh. TOMYy BHHHUKA€E HEOOXIAHICTh
po3po0iieHHs YHI(QIKOBAHOTO MiAXOMy 0 1bOTo nmuTanHsi. Came ToMy po3poOka
TEOPETHKO-KAaTEeropialbHOTO arnapary Ta BU3HAYECHHS CYTHOCTI MOHSTTS «3JIOBXKH-
BaHHS [IPABOM» € BXKIIMBOIO TIEPELYMOBOIO JUIS MOAATBIINX JTOCIIHKEHb ITPaBo-
Boi MpHUPOIH IHOTO sBUINA. OKPIM TOTO, BaXKIIMBUM € BUSBICHHS 1 CHCTEMAaTH3aLlis
OCHOBHHUX O3HAaK TOHATTSA «3JIOBKMBAaHHS INPaBOM» Ta (HOpMyITIOBaHHS HOTO
BU3HAYEHHS, 110 1 € METOO HAIIIOTO JIOCIIiIKEHHS.

Jlnist peanizarii 1mie€i MeTH HEOOXIIHO BUAIIMTH W OXapaKTepU3yBaTH ITiIXOH
110 BU3HAYESHHS IOCIIPKYBAaHOTO MOHSTTS, Y MEKax SIKUX BCTAHOBHUTH HOTO O3HA-
KM Ta BHU3HAYUTH CYTHICTh 3a3HAUYEHOTO IOHATTS 3 ypaxyBaHHSIM BHOKPEMIICHUX
O3HaK.

AHagi3 ocraHHix gocaikeHb i myomikaniii. Cepen HAyKOBHX JIOCIIKCHb
i€l mpoOIeMaTHKKU BapTO BUOKPEMHTH Tpalli K TEOPETHKIB MpaBa, TakK 1 mpeji-
CTaBHUKIB rally3eBUX IOPHIMYHUX HayK, cepen skux: O. Aunpymko, [I. bakaes,
M. Bapy, H. Bypomencrka, ®. BenicnaBcekuit, M. T'entok, 1O. YKopHokyi,
C. Baiinesa, b. Kapnayx, K. Koxan, T. [TonsHcekuii, B. Pe3nikoa, O. Poray,
C. Cepyorin, 1. Cnacu6o-®areesa, M. XMisb Ta iHII BUeHI, y TOMY YHCIT 3apy-
OikHi, 30kpema: M. baiiepc, B. Bonrap, I'. Kiiu, E. Konant, JI. Kopa, T. Jlitae,
K. Minrawm, [[x. [epimto, M. Inanions, E. Peiin, M. 1oy ta in. Oqnak, He3Ba-
JKAIOUW Ha 3HAYHUH JOCIIAHUIBKUI iHTepec, IpodieMa 3I0BKUBAHHS [TPABOM Ha
CBOTOJIHI 3AJTUIIAETHCS AKTYaJIbHOIO.

Buxuian ocHoBHoro marepiasy. [Tinxin, mo 0a3yeTbesi Ha BU3HAYCHHI CYT-
HOCTI TIOHSTTS «3JIOBXHBAHHS MPaBOM» Y KOHTEKCTI HOTO BUHUKHEHHS B YMOBax
HOPYLIEHHS CYCHUIPHO 3HAUYLIUX 1HTepeciB (CyO0’e€KTUBHMH MiIXiJ), aKLEHTYe
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yBary Ha CyCHiJIbHY IIKi/UTMBICTh TaKUX Jiil. 3TiHO 3 UM MiIX0I0M 3JIOBKHUBAH-
HsI IPAaBOM BHHHUKA€, KOJIM 0c00a CB1IOMO BUKOPHCTOBY€E HOTO B cHOCi0, 110 Mpu-
3BOAUTH JIO MIKOAW a00 MOPYIICHHS CYCHITBHHUX iHTepeciB, abo B iHIMIT criocid
3aBJIa€ HEJIOMYCTUMI HACIIKK JIJIsl CYCITIIBCTBA YH 1HIIHMX Cy0’€KTIB MPaBOBIIHO-
cuH. OTXKe, BUSBIISIOTHCS BUIIAIKHU, KO JIiT 0COOM MOPYNIYIOTh 3arJIbHUI iHTe-
pec UM 3aBNAIOTh LIKOAW CYCIIJIBCTBY, IO JIA€ 3MOTY BH3HAYHTH 3JIOBXHBAHHS
MPaBOM sIK HETaTHBHE SIBHILE, sIKe MOTPeOye yBaru, 3aX0/(iB KOHTPOJIIO, YHUKHCH-
Hsl 200 3armobiraHHs.

VY miomuHI Takoro miaxoay ciix BigmiTHTH mosunito M. Baepca, Ha IymMKy
SIKOTO, 3JIOBXMBAHHS TIPABOM BU3HAETHCS] TAKUM SIBUILEM TOJII, KOJH BUKOPUCTAH-
HS 1HJIMBIlyaJIbHOTO TIpaBa 3aBJa€ IIKOJIU IHTEpecaM CyCIiIbCTBa. ABTOp 3ayBa-
KY€, L0 3I0BKUBAHHS IIPABOM B1JIIrpa€ BasKJIUBY POJIb y PO3Pi3i IEBHUX OOMEXY-
BAJIbHUX KOHTEKCTIiB, OCKIJIBKH, BUCYBAlOUH MEBHI OOMEKEHHS, BOHO 3a0e3reuye
JOTPUMAHHS OKPEMMX AacleKTiB iHAMBIgyaJbHOTO NpaBa B YMOBax 3MiH (abo
HE3MIHHOCTI) 3aKOHOJaBCTBA, CHPHSIOYH MOIIMPEHHIO MPaBOBOTO KOHTPOIIO Ha
HeperynboBaHi chepn'. Tak, BKa3yroun Ha CIIPHSHHS IPABOBOMY KOHTPOJIIO 4epe3
HepeBaXKaHHs 1HANBIyaJIbHOTO IIpaBa, aBTOP MA€ Ha yBa3i MOXKIIMBICTh BHCCCHHS
MIEBHUX 3MiH JI0 OKPEMHX ITPABOBUX HOPM 3 METOIO YCYHEHHS iICHYIOUHX TIPOTAINH
a0o0 aBo3HauHOCTeH. Lle MoXke BKIoUaTu B ceOe YIOCKOHAJICHHS TEKCTY 3aKOHIB
a00 BCTAHOBJICHHSI HOBHX TPaBWJI, sKi 3a0€3Me4yroTh OUIbIl e(EKTUBHUI KOH-
TPOJIb 32 BUKOPHCTAHHSM IIpaBa Ta 3aro0iraHHs MOXIIMBHAM BHIAIKaM 3JIOBXKH-
BaHHS IpaBoM. Takuil miaxiza crpusie NiIBUIIEHHIO PiBHS 3aKOHHOCTI Ta 3aXUCTY
IHTEpECIB CyCIiJIbCTBA.

H. BypoMeHCbKa, XapaKTepHU3yIOYH CyTHICTh I[bOTO MOHSTTS, TAKOX HAroyo-
IIy€e Ha HOTO CyCHUIBHIN MIKITMBOCTI. ABTOpKa pO3IIsiaac 3a3HaueHe IMMOHATTS SIK
COILiaJIbHO-NIPaBOBHUH (heHOMEH, MOB’SI3aHUH 3 THM, IO Cy0’€KTH IIPABOBIAHOCUH
JIEMOHCTPYIOTh TI€BHI MOBEIIHKOBI BIAXHJICHHS, SIKI BIUIMBAIOTH Ha 3aIlOIiSTHHS
HIKOJI 0COOMCTHM (Ta/ab0 CyCIiIBHUM) IHTEpecaM TPETiX 0ci0, 1 3a MeBHUX YMOB
i3 THM, IO Taka IOBEJiHKA MOBHHHA CYIPOBOKYBATHCH OKPEMHMH O3HaKaMH
MpaBOTIOPYIIEH . BiOBIIHO yBara akIeHTYEThCS Ha TOMY, III0 B MEKax Opi€H-
Talil Ha 1HIUBIIyalibHI MpaBa MOXKYTh BUHHKATH TI€BHI MTOBEIHKOBI BIIXHUIICHHS,
sSIKi BIUIMBAIOTh HA CYCIIIJIbHO 3HauyIlli iHTepecu. Ile o3Hauae, 1110 B mporieci 3aXu-
CTY IHAMBIyaJbHUX MPaB MOXKYTh BUHUKATH CUTYAIlil, KOJIH il cy0’eKTa nmopyry-
I0Th YM 3aBJAlOTh LIKOAW 3arajbHUM CYCIUIBHUM iHTepecaM. Taki BHIAIKH
noTpeOyroTh yBark i BTpy4YaHHs sl 3a0€3MeueHHs OallaHCy MK MpaBaMy Ta
iHTepecaMu OKpeMUX 0cil 1 3araJbHUMU IOTPe0aMU CyCHIbCTBA.

K. KoxxaH 3a3Havae, 1110 3I0B)KUBAHHS IPABOM OXOILUTIOE BC1 BHITAIKU MTOBEJIiH-
KU, 1[0 CYTIEPEUUTh MOJIOKESHHSIM IPUHIUIIB CYCIiILHOTO CNiBICHYBaHHS Ta COLl-
ANbHO-eKOHOMIYHOMY MPU3HAYEHHIO MpaBa, He3aJeXKHO BiJ] TOTO, YH OKpeMi mpa-
BOBI HOPMH JIMIIE MTOCHUJIAIOTHCS HA TaKi MOJOKEHHSI, Y 0e3110CcepeaHbO BBOAATH
iX y cBiif 3mict’. ToOTO AOCHIAHMK 3ayBaXkye, IO MOPYLICHHS CYCIIBHO 3HAYY-
IIMX TPUHIMIIB 1 3acaj (Y TOMY YHCIi OKPEeMHUX i3 HHX) € MepelyMOBOIO BijIHE-
CCHHS IOCII/KYBAaHHX Jiif 10 TaKuX, [0 BH3HAYAIOTBHCS SIK «3JIOBKHBAHHS Ipa-
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BoM». Bapro 3BepHyTH yBary, mo K. Koxxan mpu BH3HaueHHI JOCIiIKYBaHOTO
TepMiHa KepyeTbesi 3micToM L{uBinbHOTrO KOnekcy Ilonblii, B sikoMy, Ha BiMiHY
BiJl IIMBUTEHOTO 3aKOHOAABCTBA YKpATHM, MICTUTBHCS YiTKEe TPAKTYBAHHS CYTHOCTI
TTOHATTSI «3JIOBKMBAHHS MTPaBOM». 30Kpema, y cT. 5 [{usinbHoro koxekcy [Tombiri
BCTAHOBJICHO, 1[0 3JIOBXHMBAHHS [PABOM € CIIOCOOOM MOBEMIHKH, SIKA CYIIePEYNTh
COI1iaJIbHO-CKOHOMIYHIN MeTi 1paBa ab0 MPUHIKIIAM COIIaIbHOTO CITIBICHYBaHHS,
i 1ii a0o Oe3/isIbHICTH YIPaBHEHUX 0Ci0, OB’ A3aHi 3 HUMH, HE BBAXKAIOTHCS pea-
J3aiiero mpaBa W HE 3aXWIAOTHCs*. BiAMmoBigHO, SKIO KEpyBaTHCh 3MiCTOM
LUBIILHOTO 3aKOHOMaBcTBa [1obIii, MOJKHA KOHCTATyBaTH, 110 MOIBCHKUH 3aK0-
HOJIaBeIlb BCTAHOBITIOE, IIO AT 0Ci0 OO0 3JIOBKUBAHHS MPABOM HE IiJUISAraloTh
3axXHCTy Ha PiBHI JepkaBu. Takuii MiAXix crpusie 3a0€3MEUCHHI0 3aKOHHOCTI 1
3a1100iraHHI0 MOYKIIMBUX BHIAJIKIB 3JIOBXKUBAHHS IIPABOM.

I". Koy, mopissirouu Takuid Imiaxij, BU3HAYal0uH PABOBY MPUPOY Ta XapaKTe-
PH3YIOUH TIOHATTS «3JIOBKUBAHHS TPABOMY, TOBOJHTh, L0 (€ KOMIUICKC CII0C00iB
MOBENNIHKH, Iiif, sIKI He MiInaaaioTh Hix chepy 3acTOCYBaHHS IMpaBa, OCKUIBKU
BOHHM CyIEpeYaTh 3arajbHUM TOJIOKCHHSM TPUHIIMIIB COLIAJILHOTO CIIBICHYBaH-
Hs Ta COLIaJIbHO-EKOHOMIYHOI METH MpaBa, ajie He € TaKUMH, 10 MepeadadaoTs
BYMHCHHS TPOTHIPABHOCTI. [0 TOTO » MPUHIMIIKM CYCHUIBHOTO CITiBICHYBaHHS,
SKUM MOXYTb CyNepeuuTy Ti abo iHImi Aii, 10 KBaIi(iKyIOTbCS SIK 37I0BKHUBAHHS
IIPaBOM, MAIOTh HEMPaBOBHUII XapakTep i IMOB’sI3aHi 3 HAJEKHOIO 3 €TUIHOI TOUKU
30py, MOBEIIHKOIO Cy0’ €KTIB IMBLIBHOTO 1paBa. L{i mpuHIunmm yacto 30iraTuMyTh-
Csl 3 YMHHAMH 3aKOHOJABYMMH MOJIOKESHHSIMH, 110, OTHAK, JIUIIE JTOBOJHTH, IO
KOHKPETHI MPaBOBI HOPMH BH3HAYAIOTh CYCIIUIBHO CXBaJICHI MpaBHia MOBEIIHKH.
Oco0nuBicTIO MPUHLHUIIB COLIaJbHOIO CIIBICHYBaHHS € iX MIHJIMBICTb y 4aci,
OCKIJIbKM BOHH 3aBXKAM BIAMOBIIAIOTH aKTyaJIbHUM CTaHIapTaM, siKi QyHKI[IOHY-
I0Tb Y CyCHUIBCTBI. 3 1i€i MpUYMHU KOAUQIKALisl TaKUX MPUHLHUIIB HEMOXKIMBA.
OpHak THYYKiCTh HPHHIIHINB COIIANBHOTO CIIBICHYBaHHS, 0€3CYMHIBHO, ITiJBH-
mrye X KOPUCHICTb. ABTOpP 3a3Hayae, 110, BCTAHOBIIOIOUH 3JIOBKMBAHHS IPABOM,
HeMae HeoOXiTHOCTI ITOCHIIATHCS Ha KOHKPETHUH IPUHITHIL, KU OyII0 ITopyIIeHo,
OCKIJIBKH 3a3HA4YCHI TOJIOKEHHS (3aX0/IM) COIiaJbHOTO CIiBICHYBaHHS JIOMOBHIO-
I0Th OJIMH OJTHOTO Ta CTBOPIOIOTH KPUTEPil €IMHOTO XapakTepy”. 3ayBaXKyeMo, 1110
3MIHIOBAHICTh TIPUHIIMIIB COI[IAJIbHOTO CIIBICHYBAHHS, SIKY IiJIKPECIIOE TOCHTI/I-
HUK, € OJHI€IO 3 YMOB, SIKa YCKJIaJHIOE IPSIME BU3HAHHS 3JI0OBXKMBAHHS [IPABOM B
SIKOCTI HEPaBOMIPHOI TOBEIIHKHU.

ToMmy TakoX 3aciyroBy€ Ha yBary JOCIHI/DKEHHs 3a3Ha4eHOro (eHoMeHy 3
MO3HLiIT HePaBOMipHOT ITOBE/IIHKY, sIKa BU3HAYA€E HOTO IPAaBOBY MPUPOLY. Y KpH-
MIHAJILHOMY Ta I[UBIILHOMY MpaBi iCHYIOTh JUCKYCIT 11010 IOMYCTUMOCTI aHAi3y
3JI0BKUBAHHS IIPaBOM 4epe3 HEMPAaBOMIPHICTh MOBENIHKH. A caMe, sSIK HaroJolye
M. T'eHroK, i 9ac TTOPIBHSAHHS JOCITIIKYBaHOTO ()eHOMEHY i3 ()eHOMEHOM IIpa-
BOTIOPYILICHb MOTPIOHO BIIMITHTH, IIO 3JI0BXHBaHHS MPABOM MOXKE MOPYIIyBaTH
Mexi peatizalii npas, ajne He BIUIMBATH Ha MOPYIICHHS 3a00POH, BCTAHOBIICHUX Y
1ioro HopMax. ABTOpKa 3a3Havae, IO Y BUIMAJIKY 3JTOBKUBAHHS MIPaBOM 0COOM HE
BJIQIOTHCSI 10 IPOTHUIIPABHUX BUMHKIB (Bi0yBa€THCS MOBEAiHKA B MEXaX IPaBOBO-
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TO TIOJIS), TAKOXK HE MOPYIIYIOTHCS 3aKOHH IPH BYNHEHHI TIEBHUX JisHb, SKi pea-
J3YHOTHCS 3TiHO 3 HOPMaMHU 3aKOHOMABCTBA®. BiAMOBIAHO JOCTIAHULS BKA3ye,
10 0OCTaBHHM, SIKI MOKHA KBaJi(iKyBaTH sIK TaKi, 0 XapaKTePHU3yIOTh 3JIOBXKU-
BaHHS NPAaBOM, HE MOXKYTb PO3INISLAATUCDH SK ITPOTUIIPABHI.

O. AHpyIIKO, MIATPUMYIOUH ITiAX1 1100 3ICTABICHHS 3JI0BXHBAHHS [TPABOM
i3 SIBUIIEM HEMPaBOMIPHOT MOBEIHKH, BU3HAYAE HOTO B SIKOCTI OKPEMOTO BHLY
(popmu) npaBonopyens. IIpu nboMy aBTOp, Ha HaIly OYMKY, JOIIyCKa€ 3amepe-
YEeHHsI BJIACHOTO TPHITYLICHHS IIOJ0 MOXIIMBOCTI TPAKTyBaHHS 3JIOBXHBAHHS
MPaBOM Y SIKOCTi IPOTHIIPABHOI MOBEAIHKH, BKAa3yIOUH, [0 B IOPUANIHOMY MpOLIe-
Cl BUKOPHCTOBYETBCS OPIEHTUP HA 3araibHUN MEXaHi3M BHU3HAUCHHS MPOTHITPAB-
HUX JIiH, 1 0 MiJICTABOIO BIHECEHHS 1IbOTO SIBUIIA JO MPOTUIIPABHUX BUCTYIIAE
3aKOHO/IaBYa HEBH3HAUYCHICTh IIHOTO MHUTAHH:. BIANOBINHO, SKINO 3JI0BKHBAHHS
MpaBOM He Iependadae MOPYIIEHHS HOPM 3aKOHOJAaBCTBa, TO HEMAE IiJCTaB Bil-
HECEHHs M0T0 10 KaTeropii MpoTHIIPAaBHUX .

3 oISy Ha e BaXKIIMBUM € JOCIIKEHHS 37I0BKHBaHHS IIPABOM SIK IPABOBOT
KaTeropii B acrekTi ii 0aiaHCyBaHHS Ha MEX1 TPaBOMIPHOCTI Ta HEMPaBOMIPHOCTI,
I[0 MOXKHA PO3IIISIATH SIK O3HAKY MEXKOBOI IIPABOBOT ITOBEIIHKH.

3okpema, O. 'anb0a 3BepTae yBary, 10 3J0BKHBAHHS [TPABOM € MTOBEIIHKOO
3 NEBHUMH TaK 3BaHUMHU MECKOBUMHU XapaKTCPUCTHUKAMH, sKa Cq)OpMOBaHa B
TUTOIIMHI HEMTPABOMIPHOT MOBEIiHKH (IPABOMOPYIICHB) 1 MPABOMIPHOT MOBE/iH-
kd. JloCHiHUK CIIPaBeAIMBO HArOJIOIIy€e HA TOMY, IO 1€ SIBUIIE HE MOXe OyTH
BIJJTHECEHO [0 KaTeropii MpaBOMIpHUX, OCKLIBKHM HE MA€ BIACTUBOCTEH CyCIIilIb-
HOT 3HAYYIIOCTI, HE MOXE NMPUHOCUTH KOPHCTI Jep*kapi, CYCIIIbCTBY, 0cO0aM.
KpiM TOTO, 3110BXKHBaHHS IPABOM HE MOXKE HAIpsIMy OyTH BU3HAYCHE SIK IPaBO-
MOPYIIEHHS, OCKUIBKH IIPH HOTO peai3alii He MOpyIIyIThCs HOPMU 00’ €KTHB-
HOrO mpaBa. JlogaTkoBO aBTOP HArOJIONIYE, IO JaHWH (EHOMEH MOBHUHEH pPO3-
IJSIIATHCS SIK OKPEMUIl THIT MPaBOBOi MOBEIIHKH, OCKIJIBKH B HOTO CTPYKTYpi
BIJICYTHIN CKJIaJl HEPABOMIpPHOI MOBEIHKHU (BIACYTHI MPSAMI MOPYIICHHS J03BO-
niB, ki nepenadadeHi HopMaMu 00’ €KTHBHOTO MpaBa, Ta sKi (HOPMYIOTH CKIIaJ
MPaBOMOPYIICHB), TAKOXK BIJCYTHIH CKJIajJ MPaBOMIPHOI MOBEMIHKH (BIACYTHI
CJICMEHTH CYCIIIBHO 3HAYYIIOT MOBEAIHKH)®. ABTOp MiIKPECITIOE, IO 3JI0BXH-
BaHHS NPaBOM IIOB’si3aHE 3 MOXKIIHMBICTIO Iepexoxy 10 Kareropii mpaBomopy-
HIeHb. Y IbOMY BHUIAJKY, Ha HALIy AYMKY, 3JIOB)KHBaHHS IIPABOM MOJXKE PO3IJIs-
JIATUCh SIK TPAH3UTHBHA TTOBEIIHKA.

Oxkpema rpyna JOCTIIHUKIB aHAIli3y€e MIMPOTY MEX HEBPETYIbOBAHOCTI IEB-
HUX BiZIHOCHH Yy Tiif a0o iHIIIH ramy3i mpaBa, a TakoX MEXi JOBUIBHOTO PO3CYLY,
sKi iepenbadeHi mpaBoBUMH HOpMaMHu. 30kpeMa, J{. bakaeB Bka3ye, 10 TTOKa3HUK
MIUPOTH MEX JOBUILHOTO PO3CYyAY, epe0adyeHoro NpaBoOBUMH HOPMAaMH, € 1HAU-
KaToOpOM BHHHKHEHHS 3JI0BXHBaHHs nipaBoM’. Ha Halry jayMmKy, yBara HayKOBIUB,
SIKI € IPUXUIBHUKAMH TAKOTO TIJIXOAY, IIOA0 BiJICYyTHOCTI BPErYJIbOBAHOCTI THX
a0o0 IHIIKX CYCHIJbHUX BIJIHOCHH 4Yepe3 MOMIJIMBICTh 3aCTOCYBaHHS JIOBUILHOIO
PO3CyIy, 3yMOBJEHA TaKOXK IPHITYHICHHSM IIOMO MEPCIEKTHBU TPaH3UTHBHOI
HOBCI[iHKI/I, sKa MOXKXE BIUTMHYTHW Ha BUHUKHCHHS IMPAaBOIIOPYIICHb.
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Takox HEOOXiHO BIAMITHTH MiJXiJ 10 BU3HAUYCHHS CYTHOCTI MOHSATTS «3JI0B-
JKBAHHS IPaBOM» Y KOHTEKCTI HOTO IIJILOBOTO MpHu3HaueHHs. 3okpema, JI. Kopa
1T 3TOBXKUBAHHAM IIPABOM PO3yMie Oynb-sKHH MPOSB MOBSJIHKH YYaCHHUKA KPH-
MIHQJILHOTO TMPOIECY, 10 Ha0yBae GopMu il 4M OE3MisITBHOCTI 100 BUMHECHHS
IEBHOI IpolLecyanbHOI il y crioci6, kUil cynepeuuTs camiil MeTi pO3BUTKY LIbOTO
MPaBOBOTO IHCTUTYTY (KPUMIHAJIBHOTO MPOIECYaNIbHOTO TMpaBa). JlocmigHuk
3a3Havae, 110 3 TEOPETUKO-TIPABOBOI TOUKH 30PY IIPO 370BKUBAHHS IPABOM Y KPU-
MIHAJILHOMY TIPOIleCi MO)KHA TOBOPHTHU JIMIIIE TOJi, KOJM CIiBBIIHOIICHHS MiX
HOPMOIO Ta HAJEKHUM 3Pa3KOM ITOBEIIHKH yYaCHHUKA CyI0BOTO MPOLECY 3BOAUTD-
Csl 10 BUXOZY 32 ME€XI J03BOJICHOIO LI€I0 HOPMOIO, IIPU L[bOMY HE BiOyBa€TbCs
MIPaBOMOPYIIEHHsI, OCKIIBKH BOHO He Komudikosane'’. JI. Kopa Bimmiuae, 1110 37108~
JKMBAHHS TPAaBOM € CTAHOM pEdeH, SKWif, He3BAKAIOYM HAa HAJIGKHE BUMHCHHS
JOIYCTUMOT TPOLeCyaTbHOI i1, 3MIHCHIOETBCS BCyNeped MeTi MPaBOBUX HOPM,
YHACIIiI0K 9OTO CIIPUYMHSAIOTHCS HETaTUBHI HACHIKY B iHTepecax OfHiel 3 KOHKY-
PYIOUHX CTOpIH mporecy. 3a3HadyaeMo, IO aBTOP TAKOXK PO3IVIANAE 3a3HAYCHHUIT
(heHOMEH Y TUIONIMHI MEXOBOT NMPaBOBOI MOBEAIHKH, KOJIHU [iii a00 Oe3IisIbHICT
BiZI0OyBalOThCsl Ha MEXKi IPABOMIPHOCTI Ta HENIPABOMIPHOCTI.

B. Pe3HikoBa, MATPUMYHOYM TaKUH MiAXIA, CTBEPIXKYE, IO JOCIIIKYBaHHUH
(h)eHOMEH € BOJILOBOKO Ta YCBIJIOMJICHOIO JisIBHICTIO (isIMH) CyO’€KTiB IIOIO
HemoOpOCOBICHOTO 3/IIICHEHHS CBOiX CY0’ €KTHBHUX IPaB HE 3a IX MPU3HAYCHHSM,
SIKC 3yMOBIIIOE€ BUHHMKHCHHS ILKOAM OCOOMCTHUM Ta/ab0 CyCHUIBHHM IHTEpecam
TpeTix 0cib, a00 BIUIUBAE HA MOSBY PealbHUX 3arpo3 iX MOSBY 32 YMOB (GopMallb-
HOI MPaBOMIPHOCTI Takux [ii'!. BiAmoBiIHO aBTOpKa 3BEPTAETHCS K 10 IITBOBOT
O3HaKu (BKa3iBKa Ha Te, IO 3JO0BKHBAaHHAM IIPABOM € BOJIOBOIO Ta YCBiZOMIIE-
HOK JisUTBHICTIO (HisIMH) CYO’€KTIB IIOJI0 HEAOOPOCOBICHOTO 3/IHCHEHHS CBOIX
Cy0’€KTUBHUX IIPAB HE 3a X MPU3HAYECHHSIM), TaK 1 1O O3HAKHU CYCHIIBHOT IIKiAIH-
BOCTI (aKIIEHT Ha TOMY, III0 TOCHIKyBaHi Jil (ITOBEIIHKA) € IEPSTyMOBOIO BHHHUK-
HEHHSI KO 0COOUCTHM Ta/ab0 CyCIUJIbHUM IHTEpecaM TPETiX 0cib ado BIIIMBAE
Ha 3arpo3sy ix mosBu).

VY po6orti I. CeupuieHko, 5K i B gociipkeHHi B. Pe3HikoBO1, CyTHICTh 3a3Ha-
YEHOTO MOHSATTS PO3IVIAAAETHCS B KOHTEKCTI BpaxyBaHHs JBOX 3a3HAYCHUX BHIIE
o3Hak'2. 30KpeMa, BiIMIUaeThCs COLialibHA IIKIUIUBICTh 3JIO0BXUBAHHS [IPABOM,
sIKa MIAJTAETHCS 3aCY/DKEHHIO 3 OOKY CYCHIIBCTBA, JACPKaBH, Xoua Ha (popmMasibHO-
My piBHI B OLIBIIOCTI CUTyalill BKa3aHi il He NOPYLIyIOTh HOPM IIpaBa.

OTxe, 3 OIVISILy HA ICHYHOUYI KOHIICTITYaJIbHI MiJIXO/U 10 CYTHOCTI TOCTIIKyBa-
HOTO MOHSATTS, 3JI0BXKUBAHHS [IPABOM € CIIOCO0aMHM MOBEIIHKH (il a00 Oe3isib-
HOCTI), IKi HE Mi/NAaJal0Th Mijl PeryIOBaHHS PABOBUMH HOPMAMH BiJIIMOBITHUX
raiy3eil mpasa, peanizyloTbcs BCyIeped CyCHiIbHO 3HAUYIIUM MPUHLUIAM, METi
IpaBa Ta iHTepecaM TPETiX 0ci0, mepedyBarodn Ha MeXi IPaBOMIPHOCTI Ta Helpa-
BOMIpPHOCTI, HE MOPYIIYIOUH OCTAHHBOT, 1 TIOB’sI3aHi 31 371IICHEHHSIM yYaCHUKaMHU
MPaBOBIJHOCHH BJIACHHUX Cy0’€KTHBHHX TIpaB'>.

BucnoBku. [IpoBenene nqociipkeHHs Ta€ 3MOTY BUOKPEMUTH OCHOBHI CYT-
HICHI O3HAKH MOHATTS 3JI0BXHMBAHHS NIPABOM, CEpel SIKUX: CyCIiIbHA IIKiIIU-



828 ITPABOBA JIEP’KABA e Bunyck 35

BICTh 1 HEMPABOMIPHICTh MOBEAIHKH, OaTaHCYBAaHHS HA MEXI MPAaBOMIPHOCTI Ta
HENPaBOMIPHOCTI, TPaH3UTHUBHICTh TOBEAIHKH, METa. 3 ONIAQy Ha BKa3aHe
3aMporoHOBaHO aBTOPCHKUMU MiJXiJ 0 BUSHAYCHHS, 3T1JTHO 3 SIKUM i1 3JI0BXKHU-
BaHHSAM IIPaBOM CIIil pO3IILAATH CIIOCOOU MOBENIHKY (it a00 Ge31isNbHOCTI),
SIKi HE TIANaIar0Th i PEryJOBaHHS MPABOBUMU HOPMaMH BIATOBITHUX Tajy-
3eil TpaBa, peaii3ylThCs BCyIEped CYCHUIBHO 3HAYYIIMM TPUHIUIAM, MET1
mpaBa Ta iHTepecaMm TpeTix oci0, mepeOyBaroyu Ha MEXi MPABOMIPHOCTI Ta
HENPaBOMIpHOCTI, HE OPYLIYIOUU OCTaHHBOI, 1 TOB’A3aHi 31 3A1HCHEHHAM y4dac-
HUKaMU MPAaBOBITHOCHH BIACHUX CY0’€KTUBHUX MpaB. [IpH 1[bOMY 3J10BKHBaHHS
MPaBOM CJiJ BIIHECTH J0 OKPEMOi ITOBEIIHKOBOI Kareropii, sika BHHUKAE Y TaKk
3BaHiil MEXOBIH TUIOMKHI. JIUCKYCIHHUM BUIAETHCS MiIXiJ 11010 WMOBIPHOCTI
TPaH3UTUBHOT'O NEPEXOAY IPABOBOI KATETOPil 3JI0BKUBAHHS NPaBOM y KaTeropii
paBonopyuleHHs 0e3 imeHTH(ikalii NOPYIICHHS BIANOBIAHUX HOPM IIpaBa.
Tlomanbiii HayKOBI pO3BIAKHM B Iiil cdepi, HA HAILTY AYMKY, MOXKYTh OYyTH CKOH-
LIEHTPOBaHI Ha aHai3l Cy0 €KTUBHOI CTOPOHU 3JIOBXKHBAHHS MPABOM 3 MO3HIIIT
Teopii AeprkaBH 1 mpasa.
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Ivanov Vadym. To the definitions of the concept of abuse of rights

The study's relevance is related to the controversial scientific positions regarding
the interpretation of the essence of the concept of «abuse of rights» and the lack of an
exhaustive classification of its features.

The article identifies the main essential features of the legal nature of the concept
of «abuse of rights», among which are, in particular: social harm (violation of socially
significant interests as a result of subjective rights) and unlawfulness of behaviour
(definition of this phenomenon as a separate type (form) of offences), balancing on the
edge of lawfulness and unlawfulness (or a sign of boundary legal behaviour, i.e.
behaviour which has boundary characteristics, since it is formed in the plane of
unlawful behaviour and lawful behaviour:

The article examines the problem of abuse of rights which arises while exercising
subjective rights by one party to relations and may cause harm to other parties. The
author examines various aspects of this phenomenon, in the context of civil,
commercial, and criminal law. The scientists argue that abuse of rights consists in the
purposeful activity of subjects which contradicts the interests of third parties and social
principles but does not always violate the rules of law. The author proposes conceptual
approaches to the definition of this phenomenon, in the context of social harm and
unlawful behaviour. The author discusses the possibility of transferring the abuse of
rights to the category of an offence and points out the need for further research to
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analyse the subjective side of abuse of rights from the standpoint of the theory of state
and law.

The author’s approach to the interpretation of this phenomenon is developed,
which considers the focus on the provisions of most of the above features. It is
determined that it is difficult to support the scientists’position regarding the probability
of transitory transition of the legal category of abuse of rights to the category of an
offence without identifying the violation of the relevant legal provisions.

Key words: abuse of rights, social harmfulness, illegality, borderline legal
behavior, transitive behavior, legal norms.
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acnipaHmka IHcmumymy Oepxasu i npasa
imeHi B. M. Kopeubkozo HAH YkpaiHu™
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TEOPETUYHI BACAOQM NPUHLUNIB
KPUMIHATIbHOI'O NMPABA YKPAIHM

Y emammi 30iticneno 0ocnioscenns meopemuyHux nioxo0ie 00 pO3yMiHHA NPUHYU-
nig npaea y KpUMIHAIbHO-NPAgositl Hayyi. Koncmamogano npiopumemuicns npupoo-
HO-NPABOBO2O DPO3VMIHHA CYMHOCMI NPUHYUNIE npasd. Y 6IMUUHAHIL HOPUOUYHIL
Hayyi He CMEopeHo €OUHOL YIMICHOI OOKMPUHU NPUHYUNIE NPasa, Kka 6 1s21a 8 OCHOBY
Ppo3pobxu eanyzesux npunyunis. OOHIEI0 3 20106HUX BIACMUBOCMEll NPUHYUNIE NPABA
€ ix po3yminHa AK Oyxy npasa. B iepapxii npunyunie cyuacnoz2o Kpuminanwbno2o npasa
Vxpainu na eepuuni mae 6ymu cnpaseonugicme.

Kniouogi cnosa: npunyunu npasa, Kpuminanibhe npaso, meopemuyti sacaou, npa-
6061 NPUHYUNU, 2ATY3€6] NPUHYUNU, CNPABEOTUBICIb, CUCIEMA NPUHYUNIE, NPUPOOHE
npaso, No3umueHe Npaeo, i€papxis, HENpagosull 3aKOH, KPUMIHATbHA 8i0N08I0ATb-
HICMb.

Golub Yana. Theoretical basis of the principles criminal law of Ukraine

The article researches theoretical approaches to understanding the principles of
law in criminal law science. The priority of the natural law understanding of the
essence of the principles of law has been established. A single coherent doctrine of the
principles of law has not been created, which would form the basis of the development
of branch principles. One of the main properties of the principles of law is their
understanding as the spirit of law. In the hierarchy of principles of modern criminal
law of Ukraine, justice should be at the top.

Key words: principles of law, criminal law, theoretical foundations, legal
principles, branch principles, justice, system of principles, natural law, positive law,
hierarchy, non-legal law, criminal responsibility.

Beryn. V 3B’A3Ky 13 pOCIHCBKOIO arpeciero mpoTH YKpaiHW MpPiOpUTETHUM
HaMpsIMOM BITYM3HSHOI KPUMIHAJIBHO-TIPABOBOT HAYKH CHOTOMHI € JTOCIIKSHHS
mpo0sIeM TPOTH/Iil BOEHHHM 1 MIKHApOJHHMM 3JI04MHAM. BojHouac He BTpavae
CBOET aKTYyaJbHOCTI MEpenIs yCTaJICHOTO PO3yMiHHS HPUHLUMIB KPUMiHAJb-
HO-TIPaBOBOTO peTyIoBaHHs. [IpobieMa IPUHIMIIIB MpaBa aKkTyajdbHA JUIS MPEe-
CTaBHHKIB YCiX 03 BUHSTKY Taly3eBUX HAyK — K KPUMIHAJIBHOIO IMpaBa, TaK 1
LUBLITEHOTO, TPYAOBOTO, CIMEHHOTO, 3eMEIEHOT0, IPHPOJOPECYPHOTO, MiXKHAPOI-
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