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Melnyk Alina. Judicial practice and judicial precedent as factors of lawmaking
activities

At the current stage of Ukraine’s legal system development, scholars and
practitioners increasingly acknowledge the existence of judicial precedent within the
Ukrainian judicial system, created during the process of «judicial lawmakingy. Interest
in exploring this form of judicial activity is growing, as evidenced by a significant
number of scientific works by Ukrainian scholars. However, there is no consensus. The
article analyzes the legal nature and main features of the concepts of «lawmaking» and
«judicial lawmakingy at both the legislative and theoretical levels. The role of judicial
practice and judicial precedent in the lawmaking process is examined.

The conclusion is drawn that the judicial branch of power does not engage in
Judicial lawmaking. «Judicial practice» and, consequently, the «judicial precedent,
serve as auxiliary tools (elements) in lawmaking. They highlight specific issues present
in legal acts during their implementation. Although, when judges resolve such legal
issues through interpretation, interpretation, or clarification of legal norms, it may
appear that they are engaging in «judicial lawmakingy.

Key words: lawmaking, judicial lawmaking, judicial practice, judicial precedent,
rule of law.
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BMNANB KOHCTUTYUII YKPATHU
_ HATANY3EBE 3AKOHOOABCTBO
TA Il 3BHAYEHHA ANnA BCTAHOBJIEHHA C®EPU
LUUBINIbHOIO CYAO4YUHCTBA

Y emammi oocnioscyemocsi meopemuxo-npakmuuna pons Koncmumyyii' Yepainu,
i ghynxyii ma ¢hynoamenmanvruil xapaxkmep 8 3abe3neueHHi npas JToOUHU i 2pOMA0s-
Huna ma 6 sakonooaecmei. Poskpusacmucs il 3nauenns Ons 6CMAHOBNEHHA chepu
YUBLILHO20 CYOoUUHCmMEA. Biosnaueno eadciusicnmsv nooanbuio2o O0CAIONHCeH S CYm-
Hocmi cy0080i én1adu ma ii peanizayii 8 YusitbHOMY CYOOUUHCMEI, MEeOPEMUYHUX NPO-
Onem npasocyoos 6 YUBLILHUX CNPASAX [ BePXOBEHCMBA NPASA 6 KOHMEKCMI QopMY6aH-
HS HOB0I cucmemu NPUHYUNIE NPoYecyaIbHOi OiAlIbHOCHI.

Knwouogi cnosa: xoncmumyyis, yusinohe cyoouuHcmeo, cyooycmpitl, npuHyuni,
3aKOHOOABCMBO, YUBLTbHE NPOYecydbHe NPaso.

Lysiuk Yaroslav. The impact of the Constitution of Ukraine on sectoral
legislation and its significance for establishing the scope of civil proceedings

The article examines the theoretical and practical role of the Constitution of
Ukraine, its functions and fundamental nature in ensuring human and civil rights in
legislation. The author reveals its significance for establishing the scope of civil
proceedings. The author notes the importance of further study of the essence of judicial
power and its implementation in civil proceedings, theoretical issues of justice in civil
cases and the rule of law in the context of formation of a new system of principles of
procedural activity.

Key words: constitution, civil proceedings, judicial system, principles, legislation,
civil procedural law.

IIpodiemaruka Temu. [Ipodnema BBy Koneruryuii Ykpainu Ha LUBiLIbHE
IpolecyaibHe 3aKOHOJABCTBO € aKTyalbHOI0. He3Baskaroun Ha Oe3nepepBHY 3Ha-
YyIICTh TaKoi MPOONEMAaTHKH, CTBEP/PKYBAaTH IPO 3aBepIICHHS (HOpMyBaHHS
Oy1b-5IKOT 1[TiCHOT KOHIeN il BBy KOHCTUTYIIT YKpaiHu Ha rajy3eBe 3aKOHO-
JIABCTBO Ta BCTAHOBICHHS c(ep MPAaBOBOTO PEry/IOBAaHHS, HA HAIIY TyMKY, TIOKH
IO TIepeuacHo. Y Hal3araabHIMOMY BHIIIS, TOBOPSYH IIPO 3MICT TaKoi KOHIIEH-
wii, HAeThCs MPO CUCTEMY TEOPETHYHMX IMOIVISAIIB 1 ITOJ0KEHb, BUHUKHEHHS SIKHX
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3yMOBJICHO IOPUIUYHIMH OCOOIMMBOCTIMU KOHCTUTYMIT SIK crienn(igHOro HopMa-
THUBHOTO aKkTa Ta (OPMHU BUPAKECHHS MPaBa, 10 PO3KPUBAIOTH MOXKIIMBI CIOCOOM
Ta (opmu ii BIUIMBY Ha NpoLECyasbHi MPABOBIIHOCHHM, IO CKIANAIOThCS MIXK
PI3HUMH Cy0’€KTaMU [UBIIBHOTO MPOIECY MiJ 9ac PO3IISILY Ta BUPIMISHHS CIIip-
HHX CY/IOBHX CIIpaB.

AHaJti3 ocTaHHiX AocaixkeHb i myouikaniii. [Ipodnemu BBy Koncrutynii
Vkpainu Ha raiy3eBe 3akoHoaaBcTBo BuBuanmum O. B. CkpuIHIOK,
10. C. llemmyuenko, I I. Bepexancekuii, O. B. binoyc, A. B. ToponoseHko,
€. 0. Kauanos, 0. B. Kupuuenko, O. A. Konoxii, O. O. Kouypa, P. B. Mininianos,
0. M. Tomuka, B. A. Kpoiitop, O. C. Tkauyk, B. B. Komapos, H. 0. Cakapa,
X. A. IxaBaznos, A. I'. I'ynuk, . B. Hectop, M. I1. Kypuo, K. B. Tkau.

Merta cratTi — fgociipkeHHs BBy KoHCTHTYIT YKpaiHH Ha raty3eBe 3aKo-
HOZABCTBO Ta 11 3HAYCHHS JJIsl BCTAHOBJICHHS C()epH IIMBUILHOTO CYJIOYMHCTBA.

Buknan ocHoBHoro marepiainy. KoncrtuTymis YkpaiHu Moxe 1 Mae CTaTH
HAJIKHUM METOIOJIOTIYHUM 0a3MCcOM CTAHOBJICHHS, IHTEpPIPETAIlii Ta YIOCKOHA-
JICHHsSI HAI[lOHAJBHOTO 3aKOHOZaBcTBA. IIOKa30BUMM B LBOMY CEHCI € CioBa
0. B. CxpumnHroka 1npo Te, o HUHI OHUM 13 HAHCHJIBHIIIUX 1 MOTY)KHUX YMHHH-
KiB PO3BUTKY CYCIUIbHO-TIPABOBUX BIJIHOCHH y HAII# KpaiHi OCTAE MPHUIHATA B
1996 p. Koncruryuis Ykpaiau. JocnikenHs 3HadenHs Koncrurynii Ykpainu, it
BIUIMBY Ha (DOpPMYBaHHS Ta PO3BHUTOK JICPIKABHOCTI, 3aIPOBA/IXKCHHS 1 BTLICHHS
BUMOT JIEMOKpATii Ta MpaBa € OJHUM 3 MPIOPUTETHUX HAMPSIMIB BITYH3HSIHOT IOpU-
JIMYHOT HAYKH .

IToromxyiouuch 3 TOYKOIO 30py BiZIOMOTO BYEHOTO, 3ayBa’KMMO, LII0 B TAKOMY
KOHTEKCTI He MO)KHa He BpaxoByBarTH i 3HaueHHs KoHcTutyuii Ykpainu mis pos-
BUTKY LUBUIBHOI MPOLECYalbHOI JOKTPHHH, YHCIICHH] TPEAMETH BUBYCHHS SKOT
HE3MIHHO JICTCPMIHOBaHI BaXKJIUBICTIO BCEOIUHOTO Ti3HAHHS IHMBUIBHOTO CYIO-
YUHCTBA, TMOIIYKY Ta OOIPYHTYBaHHsS CYKYIMHOCTI HOBHUX TEOPETHYHHX 3HAHb,
PO3YMIHHS Cy9acHHMX TIOOANbHUX TEHJIEHIIH Horo pyxy. THM made, BHIA€ThCS
HEOOXIIHUM y IIUX YMOBAX 30CEPE/DKCHHS YBArH JOCIIIHUKIB Ha BY3JIOBHX, KITHO-
YOBHMX XapaKTEPHCTHKAX aHAJIi30BaHOi KOHLENMLIi, [0 BU3HAYA€, 3 OXHOTO OOKY,
KOHCTHUTYLIHHO-TIPABOBI OCHOBHU JIiSUIBHOCTI CyJIOBOI B Ta IIHHOCTI CYOBHX
npoLenyp, 3 APYroro — HapsIMU €BOJIOLIHHOTO PO3BUTKY MPABOCYIAS Y IUBLIb-
HHX CIIPaBax.

TakuMu HaM y0a4aloThCSl BUXiAHI HEPEIyMOBH IOCIIJKEHHS BIUIUBY
Konctutynii YkpaiHu Ha IMBUIbHE TpolecyalbHe 3aKOHOTABCTBO. 3ayBa)KHMO,
10 OCHOBHI TEOPETHUKO-TIPUKIAIHI PO3POOKH Iii€l MpoOIeMaTHKH TPaIUIIHO
CKJIAJIMCS B paMKaX HayKHd KOHCTUTYIIHOTO TpaBa, Jie HaOyau MIMPOKOTO PO3BUT-

TYI[IOHAIII3M SIK [IPABOBE SIBUILC TA CICMEHT CYYaCHHUX MIPABOBUX JEMOKPATUYHHX
JiepkaB 1 Aeski iHmn. JOCBi KOHCTUTYIIHHO-TIPABOBOTO OCMHUCIICHHS W aHali3y
MUTaHb, [0 PO3NISAAAIOTHCS, MOXKE BUSBUTUCS BETbMU KOPHUCHHUM IS IOCSITHEHHSI
[iJIell IHOTO0 HAYKOBOTO JIOCIII [DKCHHSL.
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Bixe cramm, MalyTb, XpecToMaTidiHUMU Te3u npo KoHctuTymito YkpaiHu sik
KoM (iKOBaHUH, MAPIAMEHTCHKUHN 1 3arajbHOAEPKABHUNH HOPMATHBHO-IIPABOBUI
aKT, [0 Ma€ HaWBWIY IOPHIWYHY CIUIy 1 BHpa)ka€ BOJIO BCHOTO YKPaiHCHKOTO
Hapoay; SIK OCHOBHE JUKEPENO HaliOHAJIBHOTO NpaBa YKpaiHH; BEPXOBEHCTBO
Koncrutynii YkpaiHu B cucTeMi KOHCTUTYLIHHOrO IpaBa Ta IHIIMX raiysei
MpaBa; KOHCTHUTYIIHHI HOPMH SIK HOPMH TPsIMOT JIiT; 0COONMMBUI TIOPSIIOK yXBa-
nennst Koncrutyuii Ykpainu i BHeceHHs B Hel 3MiH; NocCTiiiHuil xapakrep ii aii;
Konctutynii YkpaiHu Sk cCHCTEMOYTBOPIOBAJILHOTO YHHHHKA ITI3HAHHS SBUIL TIPpa-
BOBOI AIHICHOCTI Ta iH.

I1i TeopeTHYHI IOI0XKEHHS MOXKYTb OyTH B34Ti 32 OCHOBY IIpU pO3po0Li Mexa-
HI3My BIUIMBY Ta B3a€MOJIii KOHCTHTYIi Ta Taly3eBOr0 3aKOHOIABCTBA. [Ipu
LbOMY 3a3Ha4MMO, 1110 B KOHTEKCTI Iii€i poOOTH OKpeMUil HayKOBUH iHTEpeC CTa-
HOBHTb BYCHHSI PO (PYHKI[IT KOHCTHUTYIIIi, ITi/] SKMMH 3a3BUYall PO3YyMilOTh OCHOB-
Hi HampsMH BIUIMBY KOHCTHUTYLil Ha (OpPMYBaHHS Ta PO3BUTOK AEPHKABHUX 1
CYCIIUTBHUX BiJHOCHH, III0 3yMOBIICHI, 3 OAHOTO OOKY, 1l BHYTPIIIHHOIO MPaBOBOIO
crierudikoro, a 3 APYroro — 006’ EKTUBHOIO MOTPEOOO COIIATBLHOT CHCTEMHU?,

Sk 3a3nauaB 0. M. Tonuka, npo6aema QyHKIill, Matouu K TEOPETUUHE, TaK
1 IpaKTUYHE 3HAUYCHHs, OE3M0CePEHBO MOB’A3aHa 3 BU3HAYCHHSIM CYTHOCTI KOH-
HATTSA KOHCTUTYLIMHHMX HOPM pI3HUMH TNpolapkaMHu HacedeHHs. DyHKIil
KoHcTuTy1ii — 11e OCHOBHI HaNpsiMA KOHCTHTYILIHHOTO BIUIMBY Ha CYCIIiJIbHI BiJi-
HOCHHH 1 IIMPOKUH MiJXiJ 10 IX BU3HAUEHHS, HE 3BEICHHS 1X TUIBKU J0 COLliab-
HUX 1 PaBOBHX, A€ 3MOTY CUCTEMHO PO3KPUTH poiib OCHOBHOTO 3aKOHY YKpaiHu
B pehopMyBaHHI CYCHiJIbHUX BiJIHOCHH.

Posrspatoun dynkmii Konerurymii YkpaiHu B iX HiaJeKTHYHOMY B3a€EMO-
3B’513KY, LIUTOBAHUH TOCIITHUK JOXOAUTH BUCHOBKY, IO COLliagbHa pOib (yHKLIH
KoncTtuTynii YkpaiHu 3yMOBIICHA IPEAMETOM KOHCTHTYI[IHHOTO PETyIIIOBaHHS,
TOOTO (yHIAMEHTAIBHUMH BIJIHOCHHAMH, SIKi TIOB’S13aH1 3 TAKMMH COLIaIbHO-TIO0-
JITHYHUMH SBUIIAMH, K CyBEpPEHITET Hapoy Ta (hOpMH HOTO BHSBJICHHS, OpraHi-
3amis 1 QYHKI[IOHYBaHHS BJIQJHUX 1 CAMOBPSIHHUX CTPYKTYpP, OCHOBH ITPABOBOTO
CTaTyCy I'POMaASHCHKOTO CYCIiIbCTBA, IPABOBOIO CTAHOBMIIIA JIOAWHU 1 TpOMans-
HUHA, BIACHICTh, 3aCaJI KOHCTUTYLIHHOTO Ny, AepKaBHUH yCTpil, hopma mpas-
niHHs Tomo. Opuanyna Qynkiiss KOHCTUTYIIT NPOSIBISETHCS B TOMY, IO 3T'1THO
3 1i npunucamu OygyeTbCsl HalllOHANbHE 3aKOHOAABCTBO. KOHCTUTYIisSl BCTAaHOB-
JIFOE OCHOBH JIJISL JIPYTHX Tally3ei npaBa YKpaiHu — aIMiHICTPaTHBHOTO, IUBIIBHO-
ro, (hiHaHCOBOTO, TPYAOBOIO, KPUMIHAJIBHOIO TOIIO. Byayun HeHTpoM IpaBoBOi
cucremr, KOHCTUTYIIST BU3HAYa€ BUAW FOPUIUYHHMX aKTiB, iX CIIBBIIHOILECHHS
MiX co00r0’.

BBaxkaeMo, 10 JOKTpUHANBHE BUBUCHHS (PyHKIiH KoHcTHTynil YKpaiHU Tib-
KH TIPOZIOBXKUTHCS, ajle BKE Ha HOBOMY BHTKY PO3BHTKY KOHCTHTYLIiI{HO-IIPAaBOBOT
OyMKH B YKpaiHi, nogaiabimoro (GopMyBaHHs B Hallill KpaiHi JeMOKpaTH4YHOI Ta
IIPaBOBOI IepKaBU. 3BEPHEMOCS, 3 METOIO JIOCSTHEHHS 3aBIaHb JOCIIHKEHHS, 10
IPOBOAUTHCS, 10 aHaNi3y IopuandYHuX QyHkUill Konctutynii Ykpainu, siki BU3Ha-
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YalTh He JHIIEe B3a€MO3B’ 513k OCHOBHOTO 3aKOHY 1 CyCHUIBHMX BIIHOCHH, a i
XapakTep CHCTEMHOTI'O BIIMBY KOHCTUTYLIHHUX HOPM Ha BCTAHOBJIEHHS cdep mpa-
BOBOTO PETyJIIOBaHHS 1, 30KpeMa, Ha LIUBLUIbHE CYJJOUMHCTBO.

Sk mpaBuUIIO, y MPaBOBiil Teopil 3aBeIeHO BUOKPEMITIOBATH TaKi 3arajbHi I0pu-
JquuHl QyHKIIT KOHCTHUTYIII, SIK: PEryJsTHBHA, YCTaHOBYA Ta MPABOOXOPOHHA.
Tiero 4y 1HIIOIO MiPOIO BOHU BIIMBAIOTH HAa PO3BUTOK yCi€l CHCTEMHU CYCIUIBHUX
BigHOCUH. BogHouac BumaeThcsl, 1o OyB OM HEMOBHUM PO3IVISA]] PETYJIATUBHOIL Ta
IHIMX QYHKIIH KOHCTUTYIIT TITBKH 3 MO3HIIIT 11 0€3M0CepeHOTO BILIMBY Ha KOH-
KPETHI CYCHIIbHI BIJIHOCHHH, X04a II¢ 1 Ma€ MepuIopsiiHe 3HAYCHHSI.

Ponp Koncrutynii Bce x Taku UM He BUUepIyeThes. KoncTuTynilini Hopmu
MOKJIUKaHI C(OPMYBATH TaKy MOJENb CYCIJIbHUX BiJHOCHH, SIKA PEajbHO ICHYE.
HeMoxIMBO BUKOPHCTOBYBATH 3acTapijii MPAaBOBI KOHCTPYKIIiT, SIKI HE BiJIIOBiAa-
I0Th O4YiKyBaHHSAM 1 moTpebaM cydacHOro cycminberBa. HeBumagkoBo
O. B. CKkpuIHIOK HaroJouryBas, 110 BaXJIMBOIO IPOOJIEMOI0 3a0e31eueHHs pealti-
3arii Konctutyiiii Ykpainu B CydaCHUX YMOBaX Jep)KaBOTBOPCHHS € JIIKBIJIAList
PO3PHUBY MK CaMOIO KOHCTHUTYIIIE€IO Ta TUMHU CYCIHiJIbHO-IIPABOBUMHU BiJJHOCHHA-
MH, BIUTMBAaTH Ha sKi BOHA MOKjnKaHa'. B iHmomy pasi mporupivus, mo dopmy-
IOThCSI, MAaTHMYTh HETaTHBHUH BIUIMB HA PO3BUTOK CYCIIBCTBA 1 JEpIKaBH.
3arajibHOCBITOBOIO TCH/ICHIIIEI0 CTAHOBJICHHS KOHCTHTYIIHHOTO 3aKOHOJABCTBA
CBOTOJIHI CTAJIO 3aKpilUIeHHS (pyHIaMEHTAJILHUX TpaB i CBOOOA JFOIMHHU, BEPXO-
BEHCTBA MpaBa, IOPUIUYHHUX FAPAHTIH iX JOTPUMaHHSI.

Jlns KOHCTHUTYHIHHOTO 3aKOHOJABCTBAa OaraTboxX AepiKaB XapaKTepHa OIHA
METOJIOJIOTIYHA CITIBHICTh — 11 BH3HAHHS 1 BceOiYHaA moBara J0 mpas i ¢cBoOOJ
JIOAMHU Ta rpoMasiHuHa. Sk nigxpecmtoe O. B. CKpUIMHIOK, cepes ycixX iHCTUTY-
TiB KOHCTUTYIIIHHOTO IpaBa, sKi 3a0e3euyroTh pealtizalito OCHOBHUX (DYHKIIIiH
KOHCTHTYIii, 0COOJNMBE MICIIe HAJICKHUTh IHCTUTYTY MPaB i CBOOOI JIFOAUHH 1 TPO-
MaJsiHUHA. 3aBIsIKK oMy BinOyBaeThbCsl HE JIUIIE KOHCTUTYLiHO-I0puandHa (ik-
cailist (BCTAaHOBJICHHS) PsIy MIPaB Ta CBOOO JFOJWHHM 1 TPOMaITHUHA, a i BU3HAYa-
FOTHCS 3arajibHi MPHUHIUITH, [IHHOCTI Ta HANPSIMU KOHCTUTYIIIHOTO PEryJroBaH-
Hs1. Bible Toro, roBopsivM Mpo BIUIMB KOHCTUTYIIIT Ha Pi3HI cepH CyCHiIbHOTO
JKUTTS 3aBK/IU TOBHHHI BPaxOBYBAaTH, IO Ieil BIUIMB BilOYBA€ThCS 3 OIVISAIY Ha
nporosiomieHi Konctutyiiero YkpaiHu HOpMH, SIKi BU3HAIOTh JIFOAKMHY Ta 11 TpaBa
1 CBOOO/IM BUILIOKO COLIaJIBHOO LIHHICTIO, @ TAKOXK 13 ypaxyBaHHIM TOTO, 10 BECh
CIIEKTP METOJiB KOHCTUTYLIHHOIO PEery/IlOBaHHS Ma€ y3rOJKyBaTUCh i3 BCTAHOB-
JICHUMY Ha HaWBHIIOMY PiBHI IpaBaMH i cBOOOJAMH JIFOAWHH, CIIPHATH IX peai-
3ar1ii Ta OXOpOoHi’.

JloCBiz BITUM3HSIHOTO KOHCTUTYLIOHATI3MY MiATBEPAXKYE MPABOTY CIIiB I[LOTO
aBTOpa. Y0auaeTbcs HE M030aBJIEHOIO IIJICTaB T€3a PO Te, WO YKpaiHy BapTo
PO3IISIIaTH B aCHEKTI CIUILHOTH €BPOIICHCHKHX JiepkaB. BoHa Moxe OyTH MmifKpi-
IUICHA aHaJIi30M PETPOCIIEKTHBY CTAHOBJIECHHS YKPAiHCHKOT Jep)KaBHOCTI Ta caMo-
OyTHIX pUC YKPaTHCBKOTO HapoAy, B OCHOBI SIKUX — FOCTPi IOUYTTsl HalliOHAJILHOT
i 0cOOHCTOT TiIHOCTI, MATPiOTU3MY, 7€ PIBHOCTI, CIIPAaBEUTUBOCTI Ta MUPOIIO0-
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Hocti. CydacHa Konctutyis Yikpainu 6arato B 4OMy CHpPHIHHSIIA TPAKTHKY €BPO-
NEeHCHKUX TEMOKPATHYHUX KpaiH.

Crarts 3 KoncTutyii nmepenbadae, 1o JIFOAUHA, 1 )KUTTS 1 3710pOB’s, 4eCTh 1
TIIHICTh, HEIOTOPKAHHICTD 1 Oe31eKa BU3HAIOTHCS B YKpaiHi HAMBHIIOK COLiab-
Hoto HiHHicTIO. [IpaBa i cBoOOAM II0AUHM Ta {X rapaHTii BU3HAYAIOTh 3MICT 1 CIIps-
MOBAHICTh JISUIHOCTI JiepkaBu. JlepkaBa BIAMOBIIAE MEpe JHOIHHO 32 CBOIO
JUSUTBHICTB. YTBEpKCHHs 1 3a0e3Me4eHHs mpaB i CBOOOJ JIFOAWHK € TOJIOBHUM
000B’SI3KOM JIePIKaBH.

BinnosigHo 1o ct. 8§ Koncrutyuii B YkpaiHi BUSHAETHCS 1 JIi€ IPUHIUIT BEPXO-
BeHcTBa npaBa. KoHcTuTyis YkpaiHu Mae HAWBUILY IOPUIMYHY CHITY. 3aKOHH Ta
IHIIII HOPMATHBHO-TIPABOBI aKTH NMPUUMArOThCs Ha 0cHOBI KoHcrutyii Ykpainu i
noBuHHI Bignosinartu 1. Hopmu Koncrurynii Ykpainu € Hopmamu npsiMoi aii.
3BEepHEHHS 10 Cy/y JUIs 3aXUCTY KOHCTUTYLIHHHUX TpaB i cCBOOO JIFOAMHH 1 rpoMa-
JsTHUHA Oe3nocepenHbo Ha mijcTaBl Konerutyuii Ykpainu rapantyeTbes.

3rigHo 3i cT. 19 KoHcTuTyii npaBoBUi MOpsSI0K B YKpaiHi IPYHTY€EThCsT Ha
3acajiax, BIAMOBIJHO J0 SKUX HIXTO HE MOXe OyTH MPUMYIICHUH POOUTH Te, IO
He nependaueHo 3aKkoHOAAaBCTBOM. OpraHu JIep>KaBHOI BIIaJu Ta OPraHU MiCLIEBO-
T'O CaMOBpSIyBaHHs, 1X MOCaJ0BI 0COOKM 3000B’s13aHI JiSTH JIHMIIEC HA IiJCTaBi, B
MeKaxX MOBHOBaXXEGHb Ta Yy CIOCIO, 110 nependadeHi KoHcTuTyiiew Ta 3akoHaMu
VYkpainu.

Crarti 21 1 22 BCTaHOBIIOKOTH, 1O YCi JIFOJM € BUJIBHI 1 PiBHI y CBOTH TiIHOCTI
Ta mpaBax. [IpaBa i CBOOOIM JIOAMHM € HEBIIUY)KYBAHUMU Ta HEMOPYIIHUMH.
IIpaBa i cBOGOAM JIFOMUHM 1 TPOMaJITHUHA, 3aKpiIuieH] Hiero KoHcTuTyi€er, He €
BuueprnHuMH. KoHcTuTyniiiHi npasa i cBOOOAM rapaHTyIOTLCS 1 HE MOXYTh OyTH
ckacoBaHti. [Ipy MpUHAHSATTI HOBUX 3aKOHIB 200 BHECEHHI 3MiH J0 YNHHHUX 3aKOHIB
HE JIOIyCKAETHCS 3BY>KCHHSI 3MICTy Ta 00CATY iCHYIOUHX NPaB i CBOOO.

I'pomasiHy MalOTh PiBHI KOHCTHTYIIHHI IpaBa i CBOOOIM Ta € PIBHUMH MEPes
3akoHOM (cT. 24). [IpaBa i cBOOOM JIFOAWHY 1 TPOMASIHUHA 3aXHUINAITHCS CYIOM.
KoxxHOMY rapaHTyeThCs IPaBO HAa OCKAP>KEHHS B CyAi pillieHb, [il ui 6e3aiaIbHO-
CTi OpraHiB Jiep>KaBHOT BJIaJM, OPTaHiB MICIIEBOTO CAMOBPSIIyBaHHS, MOCAIOBHX 1
ciyxk00Bux oci0. KoxkeH Mae mpaBo micisi BUKOPUCTaHHS BCIX HalliOHAJIBHHX
3ac00iB IOPHIMYHOTO 3aXHMCTy 3BEPTATHCS 3a 3aXHCTOM CBOIX MpaB i cBOOOX 10
BIJINOBIJTHUX MIDKHAPOJHUX CY/IOBUX YCTAHOB YH JIO BiJINIOBITHUX OpraHiB MiXKHa-
POIHUX OpraHizalliif, 4JeHOM ab0 yJacCHHKOM SIKHX € YkpaiHa. KoxeH Mae mpaBo
Oy/1b-IKHMH HE 3a00pOHEHUMH 3aKOHOM 3aco0aMu 3aXHILATh CBOI MpaBa i cBoOO-
JIM BiJI ITOPYILIEHB i IPOTUIIPABHUX IOCATaHb (CT. 55)°.

Sk GayMMo, 3HAUSHHS MpaB i CBOOOJ JIOAWHH Ta I'POMAJSIHUHA HACTUIBKH
BEJTMUE3HE, [0 BOHHM 3YMOBIIOIOTH TOJOBHI HAMPSIMHU PO3BHUTKY BITUH3HSIHOTO
3aKOHOJIABCTBA, 30KpeMa, CYyTHICTh KOHCTHTYILIIfHUX HOPM, KOTpI HE TLUIBKH TPO-
TOJIONIYIOTh I[IHHICTh CYOBOT (DOPMH 3aXMCTy TMpaBa, a il BU3HAYAIOTH OCHOBHI
3acajJ oprasizauii Cy0BoOi BJIa/id Ta 31iHCHEHHS IPaBOCYAIS.

AHaJti3 KOHCTUTYIIIHUX TTOJIOKEHB JIa€ 3MOT'Y BUOKPEMITIOBATH TaKi JIEMEHTH
KOHCTHUTYLIHHOT MOZIENi MPaBoOCYIs:
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— MOXJIMBICTh 3aXHCTy MpaB i CBOOOJ JFOAMHU 3 ODISAAY Ha MPSIMY JifO
Koncruryii;

— peadizaiis CylI0BOI BJaJH 3yMOBIIOE 3IIHCHEHHS MPABOCYIJIS BUKIIOYHO
cyzom;

— BCTaHOBJICHHS c()epH Cy/I0BOI BIaau BiIOyBaeThCs 3 OIVISLY HA Te, 10 CY/0-
Ba FOPUCAMKILS MOMIHPIOETHCS Ha BC1 FOPHIMYHI CIIOPH;

— opranizaitisi Cy10Boi cCTeMH Mae OyIyBaTHCS 3 YpaxyBaHHSIM BUMOT TE€PH-
TopianbHOCTI Ta crenianizamii. Oco61uBa yBara 10 aJAMiHICTpaTUBHOI IOPUCIUKIIT
CBIZIYUTH TPO CIPOOH TOIIYKY 00’ €KTUBHUX KPUTEPIiB AudepeHIialii CyI0BuX
(dhopm 3axucry;

— rapaHTisIMU 3/11HCHEHHS HEYTIePEIKSHOTO PaBOCY/I € 3a0e3MeUeHHs He3a-
JIGKHOCTI Ta HEAOTOPKAHHOCTI CYIIIB;

— BEPXOBEHCTBO MPaBa HE TIPHHIIMIT CYJIOUYMHCTBA, & KePIBHUITBO JI0 JIii CY/IIB,;

— BU3HAUCHO OCHOBHI NPUHIUIN CYJIOYHHCTBA,

— QyHKIIIOHYBaHHS CYMDKHUX FOPUINYHUX IHCTUTYIIIH (MTPOKyparypa, aJlBoKa-
Typa, Buia pana npaBocynu/is) B paBoBiil n1epxaBi € 000B’I3KOBHUM.

BucnoBk# 1 niporo3uiii. OueBHIHO, IO PO3BUTOK IUBUIBHOTO CYIOYMHCTBA
Ta HOro JOKTPUHHM Ma€ IPYHTyBaTtucs Ha nojokeHHsx Koncrutyuii YVipainu sik
OJIHI€T 3 OCHOBHHMX METOMIOJIOTTUYHHUX IJIaTGOPM YIOCKOHAICHHS IPOIECyalIbHOTO
3aKOHOJIABCTBA Ta MPAKTUKHU Horo 3actocyBanHs. O. B. CKpUIHIOK NpaBHIIEHO
3BEpTac yBary Ha BaXJIUBICTh IEPETBOPCHHS 3araJIbHUX KOHCTUTYLIHHUX MPUIIH-
CiB Ha aKkTH 0e3MoCcepeIHbOr0 HOPMATHBHO-PETYIIAITUBHOTO BILTUBY, BiIMOBITHOTO
TIlyMa4eHHsI KOHCTUTYLIHHUX HOPM 1 MOJIOXKEHb, IO CTano O OCHOBOIO ISl CTBO-
PCHHSI TaKOi CUCTEMH 3aKOHOJABCTBA, B SIKii, MMO-TiepIie, HasBHI BC1 BiAMOBIIHI
IHCTUTYTH Ta 3aKOHH, IO NepeadadeHi caMor0 KOHCTUTYIIENO, 1, MO-ApyTe, BCl Il
3aKOHM CTAHOBJIATH IIUTICHY Ta HecynepewinBy Koncturymii Ykpainu cucremy. |
Jaii JOCHITHUK MiKPECIIOe, 10 MPAaHUYHOI 3HAYYLIOCTI HaOyBae 3aBEpIICHHS
cyoBoi pedopMu, OCKiIbKH 00’ €kTamu ii pe)OpMyBaHHS BUCTYIAIOThH Ti OPraHU
Ta TUIKH JIEpXKaBHOT BIIA/IM, SIKI BIAIMPAIOTh HAA3BUUAHO BaKIMBY POJIb Y MPOIIE-
ci peamizanii ¢pynkniit Koncrurynii Ykpainn’.

Ha namy mymKky, 1ie akTyami3ye BaKIMBICTh JOCIHIIKCHHS CYTHOCTI CYI0BOT
BJIaJN Ta i peasizawii B LUBUIBHOMY CYJOUYMHCTBI, TEOPETUYHHX NPOOJIEM IIPaBo-
CyIJIs B IUBITBHAX CIIPaBax 1 BEPXOBEHCTBA MPaBa B KOHTEKCTi (JOpMyBaHHS HOBOT
CHUCTEMHU MPHHIHUIIB IPOLECYATBbHOT iSUTbHOCTI.
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Lysiuk Yaroslav. The impact of the Constitution of Ukraine on sectoral
legislation and its significance for establishing the scope of civil proceedings

The issue of the influence of the Constitution of Ukraine on civil procedural
legislation is a topical one. Despite the ongoing importance of this issue, it is, in our
opinion, premature to assert that any holistic concept of the impact of the Constitution
of Ukraine on sectoral legislation and the establishment of the spheres of legal
regulation has been completed.

1t is obvious that the Constitution of Ukraine can and should become a proper
methodological basis for the formation, interpretation and improvement of national
legislation. In this sense, the words of O. Skrypnyuk are indicative of the fact that today
one of the strongest and most powerful factors in the development of social and legal
relations in our country is the Constitution of Ukraine adopted in 1996. The study of
the significance of the Constitution of Ukraine, its impact on the formation and
development of statehood, introduction and implementation of the requirements of
democracy and law is one of the priority areas of national legal science.

We believe that the doctrinal study of the functions of the Constitution of Ukraine
will only continue, but at a new stage of development of constitutional and legal
thought in Ukraine, and further formation of a democratic and legal state in our
country. As a rule, in legal theory, it is customary to distinguish the following general
legal functions of the Constitution: regulatory, constituent and law enforcement. To
varying degrees, they influence the development of the entire system of social relations.
The legal function of the Constitution is manifested in the fact that national legislation
is developed in accordance with its provisions.

Obviously, the development of civil proceedings and their doctrine should be based
on the provisions of the Constitution of Ukraine as one of the main methodological
platforms for improving procedural legislation and its application.

In our opinion, this makes it important to study the essence of judicial power and
its exercise in civil proceedings, theoretical issues of justice in civil cases and the rule
of law in the context of forming a new system of principles of procedural activity.

Key words: constitution, civil proceedings, judicial system, principles, legislation,
civil procedural law.



