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3AXUCT NPAB | CBOBOA NNIOANHU
AK KOMNOHEHT NMPABOPEATI3ALII
B POMAHO-TEPMAHCbKIU
TA AHITMOCAKCOHCBKIN MPABOBUX CIM’AX

Y cmammi posenaoaromvca numanns npasopeanizayii 6 Konmexcmi npobremu
peanizayii npag OOUHU AK BUWOT YIHHOCMI CYYACHO20 O0eMOKPAMUYHO20 CYCNilb-
cmea, siKe npUMamaHHe poOMaHo-2ePMAHCHKIN Ma AH2NOCAKCOHCHKIT NPABOGUM CUCe-
mam. 3aznavacmoca, wo y npoyeci npagopeanizayii piwenns €eponeticokoco cyoy 3
npae no0UHU Ha OCHOGI NPeyedeHmHo20 Npasa ma ix GUKOHAHHS 0epICasami. 0eMoH-
CmpyIons cy4acHull npoyec 63a€MONPOHUKHEHHS NpeyedeHmHO-npago8oeo ma no3u-
MUBICMCcbKO20 Npagosux 3acao. 3’aco8ano, wo 0cooaUsicmio PUOUYHOL 8i0N08I0ATb-
HOCMI YKPAIHCLKOL 0epoicasu no 3axucny OCHOBHUX NPA8 i c600600 NOOUHU € me, U0
8I0N0GIOANLHOIO CMOPOHOIO BUCMYNAE 0epicasd. 3a3Hayero, wo 3MiHU Y Npagosii
cpepi 8idobpadicaloms cymmesy pucy npagopeanizayii — OUHAMIYHICMb, 5IKA € He 0OHO-
MOMEHMHUM AaKMOM, a NOCMILUHUM NPOYecom, NO8 A3aHUM 3 MpaHchopmayiero
cycninbHux gionocun, wjo sminunucs. Lleii npoyec € akmyanvnum y Haul 4ac npu eupi-
weHH numans danauncy 6esnexu depiicasu i 3a6e3neyents npas i 60600 MHOOUHU, WO
€ makodic HeoOXIOHOW 000AMKOBOK 2apaHmiclo Oesneku 3 OOKY 2POMAOAHCHLKO2O
CYCRINbCMBa i KOHCHOT TI0OUHU.

Kntouogi cnosa: npasopeanizayis, npasa ao0unu, 10puOUYHa 8i0N0Gi0AnbHICHb
Odeporcasu, OUHAMIYHICMb Npoyecy npasopeanizayii.

Vasetsky Viacheslav. Protection of human rights and freedoms as a component
of legal implementation in the Romano-Germanic and Anglo-Saxon legal families

The article examines the issues of law enforcement in the context of the problem of
implementing human rights as the highest value of a modern democratic society, which
is inherent in the Romano-Germanic and Anglo-Saxon legal systems. It is noted that in
the process of law enforcement, the decisions of the European Court of Human Rights
based on case law and their implementation by states demonstrate the modern process
of interpenetration of case law and positivist legal principles. It is found that a feature
of the legal responsibility of the Ukrainian state to protect fundamental human rights
and freedoms is that the state is the responsible party. It is noted that changes in the
legal sphere reflect an essential feature of law enforcement - dynamism, which is not a
one-time act, but a constant process associated with the transformation of changed
social relations. This process is relevant in our time when addressing the issues of the
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balance of state security and ensuring human rights and freedoms, which is also a
necessary additional guarantee of security on the part of civil society and each person.

Key words: law enforcement, human rights, legal responsibility of the state,
dynamism of the law enforcement process.

IMocTanoBKka MpodJjieMH, AKTYaJbHICTh Ta aHAJI3 JiTepaTypHUX JxKepes i
ny6ikamniii. CyTTeBi HOAi{ 0CTAaHHBOTO Yacy, 0COOIHMBO BCyIeped yciM Halpario-
BaHHSM 3a pe3ynsTaTamu J{pyroi cBiTOBOI BiifHH, HAOYBalOTh INIOOAIBHOTO XapaK-
Tepy Ta MalOTh TEHJCHINI0 10 e OinbImoro 3aroctpeHHs. [IpaBoBa Hayka He
3aJINIIAETECS OCTOPOHb y HAMAraHHI MOKPAIIUTH CHTYAII0 y TelepimHiil vac i,
TOJIOBHE, HATIPAIIOBATH TaKi 3MiHU y MPaBOBiil cepi, sKi CTAaHyTh 3aM00IKHHKOM
BiJl BUHHKHEHHS XXaXJIMBHUX IIOAiH y MaifOyTHbOMy. Lle OararorpanHuii mporec
LIEpETBOPEHD y IIPABOBIii cepi, cepel] AKUX € He TUIbKY HalpallOBaHHS IPaBOBUX
HOPM y pe3yJIbTaTi IpaBOTBOPUOI AISUIIBHOCTI, a i JIsITBHICTD y HAIPsIMI IIpaBope-
anizauii, sika nepenbadae, 30kpeMa, peanizalilo HOpM IIpaBa, TOOTO BTIIEHHS PO3-
HOPSPKEHb [IPAaBOBUX HOPM Y [IPaBOMIpHi OBEAIHIII Cy0’€KTIB IIpaBa, y IX Ipak-
TUYHIN JTiSUIBHOCTI, iX BTUICHHS Y JKUTTS, 10 MOXKHA PO3IIISAATH SIK MPOLEC 1 SIK
KIHIEBUH pe3ylbTar.

Sk 3a3nauae O. CkakyH, peai3yBaTd HOPMAaTUBHI PO3MOPSIKEHHS, L0 Mic-
TATHCS B 3aKOHAX Ta IHIIUX HOPMATHUBHO-IIPAaBOBUX aKTaX, O3HA4Yae BTUIUTU B
JKUTTS BOJIO 3aKOHOAABILL ¥ 1HIIMX Cy0’€KTiB IPaBOTBOPUOCTI, CHPSMOBAHY Ha
BCTAHOBJIEHHS IIPaBONOPsKY. be3 Takoi peanizauii mpaBo Brpadae CBOE COLiaabHE
3Ha4eHHs 1 npusHadeHHs'. Ha nymky JI. @punmana, Oe3 BTUICHHS FOPUANYHHX
HOPM Y peasibHE XKUTTS BOHHU € JIUILE JEKIapOBaHUMU, BTPAYalOTh CBOE COLiaIbHE
npusHadeHHs”. [IpaBopeanizaris sk croci6 peanisawii OpHINIHOT HOPMH ab0 K
pe3yabrar ii peanizauii, Ha gymky I1. M. PaGinoBuua, ja€ 3MOry MiABUILUTY edek-
TUBHICTb [IPAaBOBOTO PETYIIIOBAHHS CYCIUIBHUX BIIHOCUH, TAKOX PO3YMilouu pea-
Ji3auilo mpaBa sK (akTUUHE 3[1MCHEHHs NPaBOBUX IMPUIMCIB y MOBEAIHII Ta
nisuibHOCTI (Oe3misubHOCTI) cy0’exTiB mpasa®. B YKpaiHChKill FOpUANYHINA €HIU-
KJIoneii HagaeThcsl BU3HAUEHHS IOHATTS pealli3alii HOpM IpaBa — Lie IPOLEC
BTUICHHS [IPAaBOBUX IIPUIKCIB y NOBEIIHLI cy0 €KTIB Ta {X MpaKTU4HIN OiIbHOCTI
I10 3/iHCHCHHIO IPaB Ta BUKOHAHHIO IOPHIMYHUX 000B’s13KiB*. Peanisarist npaBa —
Lle IHTENEKTyaJlbHO-BOIbOBA JiSUIbHICTh CyO’€KTiB IpaBa, L0 CIPSMOBaHA Ha
BUKOPHCTaHHS, BUKOHAHHS, JOTPUMAHH Ta 3aCTOCYBaHHS [IPAaBOBUX HOPM, 3/ikc-
HIOETBHCS 7151 3a7J0BOJICHHS OTPEO 1 JoCsATHEHHs 0a)kaHOTo 0COOMCTOTO UM COLli-
QJIBHOTO PE3yJIbTaTy.

Bonnouac y 1opuauuHill Hayli 3aCTOCOBYEThCS i OiNbILI IIUPOKE YSBICHHS
Ipo MOHATTS «mpasopeanizauis». Tak, y Benukiit ykpaiHcbkill 1opuanuHii eHnu-
KJIoneAii y BU3HaUYeHHI IpaBopeaizauii K BaXKJIMBOI CKJIaJ0BOi IPAaBOBOTO pery-
JIFOBAHHS, MTPOIIECY 1 pe3ynbTaTy 00’ €KTHUBAIli] 3MICTy IPAaBOBUX HOPM 1 IPUHIIMITIB
y IIPaBOBIAHOCHHAX, TOOTO y3romKeHHs (PaKTUUHOTO CTaHy peduei 3 NpaBOBUMHU
HACTaHOBAaMM, MIEThCS K IPO BIANOBIIHE 3aMOBJIEHHS MIMCHOCTI (Tak 3BaHOI
00’ €KTHBHOI peabHOCTI), TaK 1 PO NMPABOBY OLIHKY (GaKTHIHUX cTaHiB (KkBamidi-
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Kallis IPaBOIOPYIIEHb, BU3HAHHS IIpaBa y 3B’SI3Ky 3 TPUBAIUM (PAKTUIHUM BOJIO-
IIHHSM 1 KOPUCTYBaHHSM TOIIO). 3a3HAYA€THCS, IO iCHYE YUMANO IiIXOIIB 10
PO3YMIHHSI TIOHSTTSI «IIPpaBOpealizallisy: OTOTOKHEHHS 13 MPABOBUM DPETyJHOBaH-
HSM, SIK [I€BHY CTaJil0 IIPaBOBIJHOCHH, SIK Ait0 MIpasa. HalOUIbII NOMKUPEHUM i
HalmMOIIe OOIPYHTOBAHUM Y TIPABOBIN JOKTPUHI € PO3MIIsi MpaBopeasizaiii B
KOHTEKCTI IIPAaBOBOTO PETYIIOBAHHS. 3a3HAUYA€ThCS TAKOX, 110 MOMIMPEHA KIIacu-
¢ikaris popm mpaBopeainizaliii € npodaemMaTuuHoO. BoHa, 30kpema, He nepeda-
Yae MOMJIMBOCTI peastizalii NpUHIMIIB IpaBa K HalO11bI aOCTPaKTHUX 1 3araib-
HUX HACTAaHOB, TIEBHOIO MIpOI0 CYNEpEYUTh CydacHOMY PO3YMIHHIO IpaBa SK
CHCTEMH NPUHLHIIB i HOPM, aKIICHTYIOYH JIMIIC HA IPABOBHX HOpMax®.

IMuranus peanizawii mpaBa HaOyId 0COOIMBOI aKTyaJbHOCTI Y 3B SI3Ky 3 IIpa-
BOBUMH peopMamH, 110 3 HEOOXIIHICTIO BiIOYAyThCs B YKpaiHi Miciis 3aKiHYCH-
HS BiMiHM 1 OyayTh IOB’sI3aHi SIK 31 3MiHAMHU B YHHHOMY 3aKOHOJABCTBi, Tak i 3a
YMOB JOTPHMAaHHS JIOAUHOIO, CYCIUTECTBOM 1 JIEP’KaBOIO BU3HAYECHHX MPABOBHX
HOpM. Peasizamisi mpaBa po3mIsSIAa€ThCs SIK IMPOIEC, K KOMIUICKCHE SIBUIIE, SKS
HnopsAx 3 Horo po3mIAIOM Yepe3 MOHSATTS MPABOBOTO PETYIIOBAHHS, OXOILTIOE H
IHIII BUMIpH: OCOOJUBICTh CYCIIIBHUX SIBHIL, IO BiJOYyBAIOTHCS; TPUHIIAIHN Ta
LIHHICHI OpIEHTHPHU, IO BU3HAYAIOTh Ta CYNPOBOIKYIOTH IpaBopeastizaliio.
Y poMaHO-TepMaHChKili TPABOBIA CHCTEMI 3 HHX MO3MIINH BIJIOKPEMITIOIOTHCS
[IEBHI eTanu [poLecy peanizawii npasa. Ha nouarkoBoMy eTari BinOyBa€eThCs Ipo-
Lec 3aKpilieHHs IPUPOIHUX TpaB, A€ NpaBa JIIONUHU € CKIaIOBHM eJeMEHTOM
HPHUPOJHOTO TIpaBa. [IpaBam JIONMHI HATAaeThCs popMa 3aKOHY, iX KOHCTHTYIIHE
3aKpIIICHHS Ta AETaNi3allis B IOTOYHOMY 3aKOHOJABCTBI.

MeTo10 podOTH € aHai3 MpaBopeatizailii B KOHTEKCTI mpodiieMu peastizatiii
IIpaB JIIOAWHH, SIK BHIIOI HIHHOCTI Cy4acHOTO JEMOKPATHYHOTO CYCIUIBCTBA, SIKS
MpUTAMaHHE POMAHO-TEPMAHCHKIN Ta aHITIOCAKCOHCHKIH MPaBOBHM CHCTEMaM 1
BH3HAYa€ B3a€MOBIUTHB JICPIKABHO-IIPABOBOI 1 MPEIEACHTHO-IIPABOBOI JIOKTPUH Y
cdepi pearizallii npas JHOIHHH.

OcHoBHuii 3micT. [TpoOnemy peanizauii npas JTIOAMHU JOLUIEHO PO3TIsLAa-
TH, BUXOJSIYU 3 YSBICHHS MOHATTS «IIpaBopeaiizalis» y MHPOKOMY PO3YMiHHI
SIK CUCTEMY TPUHIUIIB 1 HOPM, IIIHHICHUX (DaKTOPiB, MCHTAJILHUX ACIIEKTIB PO3-
BUTKY CYCIIIJIbCTBA. Pealrizalis mpas JIIOJUHHU € THM IIPEAMETOM, IO HOTpedye
KOMITJICKCHOTO JOCII/DKCHHSI TpaBopeatizallii sk BaKJIMBOTO €JIEMEHTY MPaBo-
BOi peanbHOCTIC.

IpuHIMIHN, Ha SKUX TPYHTYEThCS peaisallis HOPM IIpaBa, OXOIUTIOIOTH TaKi,
SIK: 3aKOHHICTh, OOTPYHTOBAHICTh, JIOIUIBHICTh, IPUHIIMI COIIAILHOT CITPaBE/IIIH-
BOCTI. Y I[bOMY BiJIHOILICHHI NTOKa30BUM € aHani3 P. JlaBuna, skuii cTBEpKYE, 1110
IIpaBO KpaiH POMaHO-TePMaHCHKOI IPaBOBOI ciM’i — 1€ 3aBXkIu IpaBo, o 0azy-
€ThCS Ha TMPUHLIUIAX, 5K 1 MOTpedye cuctema’.

Tepiuuii 3 HUX — 3aKOHHICTD SIK HEYXUIIbHE TOTPUMAaHHS IePIKaBHUMH OpraHa-
MU Ta T0Ca0BUMH 0cO0aMH 3aKOHY B MPOIIECi peaizariii HopM mpasa®, HeoOxi-
HO PO3NIAAATU TaKOX 3 ypaXyBaHHSIM IIPOCTOPOBO-TEMIIOPAIbLHUX 0COOIUBOCTEMN
JT BiJIMIOBITHUX HOPM 1, 0 € HE MCHIII BYKJIMBUM, 3 TMO3UIIIH, SIKi Jaf0Th 3MOTY
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BHOKpeMHTH IpaBoBi cim’i. Tak, y pomMaHO-repMaHChKill IpaBoBiil cuctemi, 10
SIKOT HAJIGKUTD 1 TPaBOBA CUCTeMa YKpaiHu, nmourHarouu 3 XIX CT., maHiBHA POJib
BiZIBeZIeHA 3aKOHY. B crily icTOpHYHNX MPUYMH NPaBO BUCTYIIAE TYT SIK 3aci0 pery-
JIIOBAaHHSI BiJTHOCHH MiXK TpOMaJissHaMU. [HIIa mpaBoBa CiM’si — 3araJibHOTO MpaBa,
Ma€ 30BCIM IHII XapaKTEepHi PUCH, HIK MPABO BCIX CUCTEM POMAHO-TEPMAaHCHKOT
cimM’i. 3aranbHe MpaBo OyJIO CTBOPEHO CYAISIMH, HOPMHU SIKOTO € MEHII a0CcTpak-
THUMH ¥ CIIPSIMOBAHI Ha PO3B’s3aHHS KOHKPETHOT MpoOieMHu, a He (POpMyBaHHS
3arajbHOTO IIpaBHJIa NOBEeIiHKY Ha MaiOyTHe. [Tpore, sk 3a3Hauyae P. JlaBun, npu-
pozia mpaBa y BCii 3axijiHil CiM’i po3yMi€ThCs OJHAKOBO. BiMiHHICTH TOJIsTae
JIMILE B TOMY, IO B KpaiHaX pOMaHO-TepMaHChKOI MPaBOBOI CiM’i HamararoTbCs
3HAUTH CIIpaBEJIMBE IOPUANYHE PILICHHS, 3 BUKOPHCTAHHSIM TEXHIKH, B OCHOBI
SIKOT JICKHUTh 3aKOH. BojHOuac y KpaiHax, 110 Hajexarb 10 ciM’i 3arajabHOTO
npaBa, MParHyTh TAKOTO X PEe3yJIbTaTy, OMUPAIOYNCH Ha CY/IOBI pillleHHs’.

VY cydacHux ymoBax mo0aiizaiii CrocTepiraeThbCss TEHJICHIS 30JMKCHHS
IIPAaBOBUX cucTeM. TpaauiiiiHi MpaBoBi IHCTUTYTH POMaHO-T€PMAHCHKOI IIPaBOBOT
CUCTEMU 3a3HAIOTh BIUIMBY IPELEAEHTHO-IIPABOBOI Cyn0BOI NpakTUky. BogHouac
CHOCTEPITa€eThCsl BIUIMB ITO3UTHBICTCHKOI NPABOBOi CHCTEMH Ha IPELEICHT-
HO-TIpaBoBY. BuzHauanbHUM (PakTOpOM y IIbOMY IIPOLIEC] € 3aralbHOMIONCHKI 3aca-
M, TIpaBa JIFOJMHHU, SIKI BiJOOPaXKalOTh PyX /10 BU3HAHHS JIIOIUHU OJIHIEIO 3 Hali-
BUIIUX IHHOCTEN IMBIIi3aIi.

Tpeba 3a3Ha4MTH, IO caMe 3a0e3MeYeHHIO MPaB i CBOOO JIIOIMHY 1 IpoMas-
HUHA B KOHTEKCTI MUTaHb IpaBopeaizallii B OCTaHHI pOKH 3Ha4YHA yBara HayKOB-
iB 1 MPaKTHKIB y Tay3i MpaBa MpUCBsYCHA MPUHIIAIY BEPXOBEHCTBA MpaBa. Tak,
y muKii pobiT y kam3i «Law, Liberty, and the Rule of Law»!® posrsmaersest B3a-
€MO3B’ 30K He JIUIIE MiXK BEpXOBEHCTBOM IIpaBa, IpaBaMu JIIOAUHU Ta PO3IOALIOM
BJaI¥, a i MK BEPXOBCHCTBOM IPaBa, KOHCTUTYIIOHAII3MOM 1 JEMOKpATi€lo.
B okpemMux poszinax 3’sICOBy€TbCs CIIBBiAHOIICHHS CTAHIAPTIB IpaB JIOAUHU 3
IHINMMU DPUHIUIIAMY [IPaBa, o 0e3[10CEPEAHbO MIOB’sI3aHe 3 IPABO3aCTOCYBAH-
HSM sIK ofHI€T 3 popm npaBopeadizaii. J. Nickel, moegayroun dinocodcebki, ropu-
JIMYHI Ta TMOJIITHYHI MiJX0/I1, PO3IVISIAE MUTAHHS 1PO Te, 10 TaKe IpaBa JIOIHHY,
SIKUM Ma€e OyTH iXHil 3MICT 1 M MOXKHA X BHUIIPaBAaTH Ta sK. [[UTaHHS 3aXUCTY
[IpaB JIIOAUHU PO3MISAAETHCS, 30KpEMa, 3 MO3ULT, 110 TibKU JepsKaBHUIl 3aXUCT
MOKE MaTH IOpUIHYHUN Xapakrep'!.

HaouHum mpukiiazioM mpaBo3acTocyBaHHs K (GopMmu peanizallii mpasa, KoJIu
CIOCTEPIraeThCsl B3a€EMOINPOHUKHEHHS IPELEAEHTHO-IIPABOBOIO Ta IIO3UTUBICT-
ChKOTO MPABOBUX 3aCajl, € AisUIbHICTH €BPONEHCHKOTO CyLy 3 MpaB JIIOIUHH, SKAN
CBOi pillleHHA BUHOCHUTb Ha OCHOBI NpPELEIEHTHOro Ipasa. TBopYa AisVIbHICTH
CYIUIIB CTOCOBHO HOPM Ipo (hyHAaMeHTalbHi paBa Ta cBOOOMH, IO IPYHTYETHCS
Ha JOKTPUHI CyHOBOTO IPELEACHTY, CTa€ BaroMMM ()aKTOpOM INPH BUPILICHHI
cipaB Cymom. 3 iHmoro 0Ooky, mpeneneHtHe npaBo Cymy € 00OB’SI3KOBUM IS
KpaiH, mo mianucani Ta parudikyBaiu KoHBEHII0 Mpo 3aXUCT TpaB i cBOOOL
nropund (ETS No.5)"2, He3asekHO BijJ HAJIGKHOCTI KPaiHU 10 KOHKPETHOI TIPaBo-
BOT ciM’i. YkpaiHa, sika HaJeXKHUTh J0 POMAaHO-TEPMAHCHKOI MPaBOBOI CiM’i, e
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OCHOBHHMM JKEpEJIOM IIpaBa € HOPMAaTUBHO-IIPABOBUM aKT, MiJIHCABIIH
KoHBeHIif0, THM caMHM 3000B’s3a1acsi 3aKpillUTH Yy CBOEMY HAIliOHATEHOMY
3aKOHOZIABCTBI OCHOBHI nonoxeHHs KonseHuii. JlepkaBa MoBHHHA HE JIUILE MaTH
3aKOHOZIaBCTBO, SIK€ HAWOLIbII IOBHOK Miporo 3a0e31euye JOTPUMAaHHS KOHBEH-
HIHHUX TpaB Ta CBOOOJ, a i BKMBATH BCiX HEOOXIJHUX 3aXOJiB Ui TOTO, 00
BOHO peajbHO JisJ10, a He 3aJIMIIANocs JIUIIe Ha IeKIapaTUBHOMY piBHI. Bumoru
KoHBeHI1iT CTaBISITh JepKaBy mepes] HeOOXiHICTIO YTPUMYBATUCS Bijl Oy/b-SIKHX
Iii, siki MoK O NpU3BECTH O MOpYLIEHHS Ipas i cBoOos. [IpakTuka Cyny Moxe
CTaTH MIJICTaBOIO JJIsI BHECEHHSI Jiep)KaBaMU — YYACHUIIMU KOHBEHIIT 3HAaUHHX
3MiH JI0 CBOTO HAIIOHAJIBHOIO 3aKOHOAABCTBA '

Peanizanis B VkpaiHi nonoxeHb €BpONEHCbKOI KOHBEHIIT PO 3aXUCT IIpaB
JIFOIMHU 1 OCHOBOTIOJIOKHUX CBOOOJI 1 BIAMOBIAHO 3000B’s3aHb JCPKABU € TUMHU
OCHOBHMMH (haKTOpaMH, sIKi BU3HAYAIOTh FOPHUANYHY BiAOBIIAIBHICTD pralHCLKOl
JiepIKaBH I0/I0 3a0€3MEeUSHHS 3aXICTy OCHOBHUX IIPaB 1 CBOOOT JIIOMHH 1 TpOMaIsi-
HMHa, CTBOPEHHs 3aco0iB 1 mporeayp, BUPOOJCHHS BIANOBIIHMX MEXaHI3MIiB y
1boMy Harpsimi'#. OcOOIMBICTIO IPABO3aCTOCYBAHHS Y BITHOCHHAX, 10 CTOCYIOTh-
Csl FOPUMYHOT BiJIMOBITAJIHOCTI JIEPKaBU TEPEJT JIFOMUHOK Y cepi T0TpUMaHHS
IIpaB JIIONUHHY, € T€, L0 BiNOBIIAIBLHOIO CTOPOHOIO BUCTYIIA€ IEPIKaBa.

[IpyuHIMTH KOHCTUTYLIHHO-TIPABOBOTO CTATyCy JIOAWHHM i TPOMaJsTHUHA, KOH-
CTUTYLiHHI HOPMH, B SKUX BU3HAYCHI MOBHOBA)KCHHS BilNIOBITHUX OpraHiB Jep-
JKaBHOI BJaJW I0AO 3a0e3leueHHs] MpaB i CBOOOI JIIOOMHU 1 TPOMajsHHUHA, a
TaKoX iX BIJNOBINAJIBHICTh, (OPMYIOTH KOHCTUTYLIWHI rapanTii. ¥ cr. 3
Koncrutyuii YkpaiHu BU3HA4Ya€ThCS: «YTBEPAKEHHS 1 3a0€3II€UEHHs [IPaB 1 CBO-
6011 JTFOIMHK € TOJIOBHUM 00O0B’SI3KOM JieprkaBu»'®. 3abesnedeHns mpas Ta CBOOO
JIIOMHY 1 TPOMaJSIHUHA € CTPHIKHEBOIO CHCTEMOIO BCiel HOpMAaTUBHOI 0a3u aep-
xaBu. KoHcTHTYIIS YKpaiHu mependadniia MOXIIMBICTh 3aXUCTY IIpaB 1 CBOOOL
JIIOIMHY 1 TpOMaasHuHa cynoM (cT. 55). Konctutyist Ykpainu € mpaBOBUM aKTOM
npsimoi mii. 3rixHo 31 cT. 22 «KoHCTHTYMIlHI IpaBa i CBOOOAN rapaHTYIOTECS i He
MOXYTh OyTH ckacoBadi. [Ipu MpUHHSTTI HOBHMX 3aKOHIB a00 BHECEHHI 3MiH /10
YMHHUX 3aKOHIB HE JOIyCKAEThCS 3BY)KEHHS 3MICTy Ta OOCSTY iCHYIOUHX IIpaB i
cBoOOm». IlpaBa ntomuHM 1 TPOMAJsSHHHA Tepen0avYeHi OKPEMHUMH CTATTIMH
Koncrutyuii Ykpainu (ctarti 55-63). Y HUX rapaHTyOThCs Taki npasa i 000B’s13-
KH: TIPaBO Ha CYAOBHI 3aXHCT MpaB i CBOOO JIFOMMHY 1 TPOMaJISTHIHA; TIPABO HA
3BEpHEHHS /10 YIoBHOBa)keHOTO BepxoBHoi Paau Ykpainu 3 npaB JtoauHU; IPABO
3BEpHEHHS JO0 MIKHAPOAHHUX IHCTUTYIIIH; IPaBO 3HATH CBOI IIpaBa i 000B’S3KH;
MPaBO Ha MPaBOBY JOMOMOTY i CBOOOMY BHOOpPY 3aXMCHHKA CBOIX TpaB; MPaBo
3aXUINATU CBOI IIpaBa 1 CBOOOAM BiJ HOpPYLIEHb Ta NPOTUIPABHUX IOCATAHB,
MIPaBO Ha BiJIIKOAYBAHHS IIKOJM, 3aMOIISIHOT IEPKABOIO.

To6to mpaBa i cBOOOAM JIOAMHY HE TUIBKH IPOTOIOLIYIOTHCS, a W MOBUHHI
peai3oByBaTHCS 3a JOIOMOIOI0 MeXaHi3My BHKOPUCTAHHS, BUKOHAHHS, HOTPH-
MaHHS BiJINIOBIJTHUX KOHCTUTYIIHUX MPABOBUX HOPM.

VY Hamr 4gac y 3B’s3Ky 3 arpeciero pd npotn YKpaiHd i TaKoX CYTTEBUX 3MiH Y
100aJ1i30BaHOMY CBITI, 1[0 TAKOX MArOTh BiTHOIICHHS JI0 MO/l B YKpaiHi, 3Hau-
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HOIO MIpOI0 3MIHIOIOTBCS M TIJIXOJM 10 CIIBBITHOMICHHS MK 3a0€3MEYCHHSIM
IIpaB JIIOMUHU 1 OE3MEeKOI0 JepiKaBH, OCHOBHUI 00OB’SI30K SIKOT € 3a0e3leueHHs
mpaB i cBoOOA MroAuHU. [l0 IUX MUTaHb MPHUKYTa MHJIbHA yBara MpaBoBOi CHiib-
Hot. O. KBama 3a3Hadae, 1o icropis Ykpainu XXI cT. cBiguuTh, mo ciadka
Jiep’KaBa HE 37aTHA 3aXMCTHTH TpaBa i CBOOOIM CBOIX I'POMaJIsiH, TapaHTOBaHI
Koncruryuieto Ykpainu. [lepskaBa Mae 000B’SI30K CTBOPEHHs €(heKTUBHOI CUCTE-
MH 3aXHUCTy BJIACHOI O€3IeKH Ui 3a0e3MeueHHs mpaB 1 CBOOO CBOIX IPOMa/IsH,
rapanToBanux Koncrurynieto Ykpainu. Tomy, Ha 1 [yMKy, came AepiKaBa € iMIe-
paTUBOM B i€papXii MIHHOCTEH KPpUMiHAIBHO-TIPABOBOT OXOPOHH, 00 ii Bpa3uBicTh
1 HE3aXMILIEHICTh 3yMOBIIIOE 3aTPO3H JUIsl KOXKHOT JIIOAMHY Ta Hece HeOe3NneKy A
YKPAiHCHKOTO CYCITIBCTBA 3arajom'®

3MiHM y IIPaBOBiit cdepi, sKi BiAOYBAIOTHCS HATEMEp 1 SIKI MATUMYTh MiCIE Y
OIM3bKOMY MAHGYTHHOMY, TOPKHYThCS 6araThoX CTOPiH MpaBoBoi AificHoCTi. Ix
MIpU3HAYEHHS B XO/1 IIPOIlecy mpaBopeaizalii Mae OyTH cpsiMOBaHe Ha MIEPETBO-
PEHHS pO3pOoOJICHUX IOPUANYHUX MOJEIEH MOBEAIHKY B IPAKTUYHY PEaJIbHICTb, Y
J€By CHCTEMY CYCIUIPHUX BITHOCHH. Y HHX, SIK MOXKHA IepeI0adnTH, 3HAHIyTh
HEeOoOXi/IHUiT OanaHC MUTaHHS SIK OC3MEKH JIEP)KaBH 1 CYCIUILCTBA, TaK 1 MUTAHHS
3a0e3reyeHHs MpaB 1 CBOOO/ JIIOIMHMY, 1110 € HEOOX1THOI YMOBOIO JIJIS IOATKOBHX
rapaHTiii 6e3reKH 3 00Ky IpOMaJITHCHKOTO CYCITIIbCTBA 3arajioM 1 KOKHOT JTFOJMHU
30kpema. Taki 3MiHM y IpaBoBiii cdepi BiioOpakatoTh CyTTEBY pUCY IIpaBOpeai-
3aii — TMHAMIYHICTh, TOOTO AisIbHICTH Cy0’ €KTIB y IpOIIeCi paBopeatizaliii, ska
HE € ONHOMOMEHTHUM aKTOM, a MOCTIHHHM NPOLIECOM, IO CIPSIMOBAaHUI Ha BTi-
JICHHS B JKUTTS MIPUITUCIB 3aKOHO/IABCTBA, SKi € 3[aTHUMHU JI0 TpaHCchopMallii Bij-
MOBIJIHO JI0 CYCHUILHUX BIHOCHH, 110 3MIHUJIHCS.

Bucnoku. IIpo6nemy peanizanii npaB JI0AUHU AOLIIBHO PO3MISAATH, BUXO-
JISIYH 3 YSIBIICHHS TIOHSITTS «IIpaBOpeatizallisy y IMUpOKOMY PO3yMiHHI — SIK CUCTe-
My HOpM, NPHHIMIIB, LIHHICHUX (AKTOPiB, MEHTAJbHUX AaCIEKTIB PO3BUTKY
cycrinbeTBa. Pearizaiist mpaB JIFOAMHA MOTPEOyE KOMILJICKCHOTO JOCTIIKCHHS
npaBopeatizaiii K BaXJIMBOTO €JIEMEHTY IPaBOBOI pEaJIbHOCTI.

ITpaBo3acTocyBaHHS K (OPMH pealri3allii Ipasa B QisUIBHOCTI €BpOHEHCcEKOro
Cyjiy 3 IIpaB JIFOAMHY NPH BUHECCHHI PIllICHb HA OCHOBI MPEIEACHTHOTO Mpasa i ix
BUKOHAHHI JIepXKaBaMy, 110 HaJexaTb A0 Pi3HUX IIPABOBUX CUCTEM, IEMOHCTPYE
Cy4acHUH Mpolec B3a€MONPOHUKHEHHS INPEIEIeHTHO-NPABOBOi Ta JepiKaB-
HO-TIPaBoOBOI HOKTpHH. Peanizawis B YkpaiHi MoaoxeHb €BponeHchkoi KOHBEHIIT
PO 3aXHUCT IIPAB JIFOIMHU 1 OCHOBOIIOJIOXKHUX CBOOO/ JIFOIMHHU BU3HAYAE OPUINY-
Hy BIANOBiAJbHICTh YKPaiHCHKOI JepsKaBU MO 3a0€3MEUCHHIO 3aXUCTY OCHOBHHX
mpaB i cBoOox soguHM 1 TpomansHHHA. OCOONHBICTIO MPaBO3aCTOCYBaHHS Y
LIbOMY BIJTHOIICHHI € Te, 110 Bi/IIOBIJAIbHOI CTOPOHOI BUCTYIIAE JICPKaBa.

IMuranus peanizawii mpaBa HaOyId 0COOIMBOI aKTyaJbHOCTI Y 3B SI3Ky 3 IIpa-
BOBUMH pedopMamH, 110 3 HEOOXIIHICTIO BiIOYAyThCs B YKpaiHi Miciis 3aKiHYCH-
Hsl BiiHHM. 3MiHHU Y HpaBOBlI/I cq)epl 31)106pa>1<a10TL CyTTEBY puCY npaBopeamsa-
Uil — JMHAMIYHICTB, TOOTO AISUIBHICTH Cy0’€KTIB y IpoIieci mpaBopearisarii, sika €
HE OZIHOMOMEHTHHUM aKTOM, a MOCTII{HUM MPOLECOM, L0 CIIPSIMOBAHUI Ha BTiJeH-
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HSl B )KUTTSI IPUIIMCIB 3aKOHOJABCTBA, SIKI € 3AaTHUMHU 10 TpaHcdopMmarlii Bimo-
BIJIHO /IO CYCIHIJIBHHMX BIJIHOCHH, IO 3MIHWJIKACS. Y 3B’S3Ky 3 LIUM, SIK MOYKHA
nepeadaynTy, 3HANHAYTh HEOOXiMHMN OanaHC MUTAHHS SK OE3MEKU JIepKaBH 1
CYCIIJIBCTBA, TaK 1 MUTaHHS 3a0e3MeUeHHs MMpaB 1 cBOOO/I JIIOIUHH, 1110 € HEOOXi1-
HOIO YMOBOIO JIJIsI JIOZIATKOBUX rapaHTiit 0e3neku 3 00Ky rpOMajsTHCHKOTO CYCIIib-
CTBa 3arajioM i KOXHOI JIFOJIMHH 30KpeMa.
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Vasetsky Viacheslav. Protection of human rights and freedoms as a component
of legal implementation in the Romano-Germanic and Anglo-Saxon legal families

The article examines the issues of law enforcement in the context of the problem of
implementing human rights as the highest value of a modern democratic society, which
is inherent in the Romano-Germanic and Anglo-Saxon legal systems. The issues of law
enforcement have become particularly relevant in connection with the legal reforms
that will necessarily take place in Ukraine after the end of the war and will be
associated with both changes in current legislation and compliance with certain legal
norms by individuals, society and the state. Law enforcement is considered as a
process, as a complex phenomenon, which, along with its consideration through the
concept of legal regulation, includes other dimensions: the peculiarity of the social
phenomena that occur, principles and value orientations that determine and
accompany law enforcement. In the Romano-Germanic legal system, certain stages of
the law enforcement process are separated from these positions.

The purpose of the work is to analyze the implementation of law in the context of
the problem of the implementation of human rights as the highest value of a modern
democratic society, which is inherent in the Romano-Germanic and Anglo-Saxon legal
systems and determines the mutual influence of state-legal and case-law doctrines in
the field of the implementation of human rights.

The problem of the implementation of human rights is considered based on the
concept of «legal implementationy in a broad sense as a system of principles and
norms, value factors, mental aspects of the development of society. The principles on
which the implementation of legal norms is based include the following: legality,
Justification, expediency, the principle of social justice. R. David argues that the law of
the countries of the Romano-Germanic legal family is always law based on principles,
as the system requires.

1t is noted that in the process of law enforcement, the decisions of the European
Court of Human Rights based on case law and their implementation by states
demonstrate the modern process of interpenetration of case law and positivist legal
principles. The implementation in Ukraine of the provisions of the European
Convention for the Protection of Human Rights and Fundamental Freedoms determines
the legal responsibility of the Ukrainian state to ensure the protection of fundamental
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rights and freedoms of man and citizen. It has been found that a feature of the legal
responsibility of the Ukrainian state to protect fundamental human rights and freedoms
of man is that the state is the responsible party.

It is concluded that the issues of law enforcement have become particularly
relevant in connection with the legal reforms that will necessarily take place in Ukraine
after the end of the war. Changes in the legal sphere reflect an essential feature of law
enforcement — dynamism, that is, the activity of subjects in the process of law
enforcement, which is not a one-time act, but a continuous process aimed at
implementing the provisions of the legislation, which are capable of transformation in
accordance with the changed social relations. In the system of social relations, as can
be predicted, the necessary balance will be found between the issues of both the
security of the state and society, and the issue of ensuring human rights and freedoms,
which is a necessary condition for additional security guarantees from the side of civil
society and each person individually.

Key words: law enforcement, human rights, legal responsibility of the state,
dynamism of the law enforcement process.



