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NEPEXIOAHE NPABOCYAAA B YKPAIHI:
MICIA BIAHOBNEHHA CMPABEAJNIUBOCTI

Y ecmammi obrpynmosano, wo cmeopenna konyenyii nepexionozo npagocyoos mMae
oymu npiopumemom Oepycasroi nonimuxu Yxpainu. ¥ konmexcmi pociticbko-yKpain-
CbKoOI' GilIHU nepexioHe npagocyoos — ye CKAAOHA CUCeMAa CYOO08UX [ No3acy008ux
HAYIOHATbHUX [ MIJCHAPOOHUX MEXAHIZMIG, SKI CNPAMOBAHI HA 8IOHOG/IEHHS NOPYULEHUX
8 yMOo8ax GilicbKos8oi azpecii pocii npag MoOUHU, WO OXONIIE MAKI 63AEMONO8 A3aHT
enemenmu, AK GiONAAMA SUHHUM, GIOWKOOYSAHHA WKOOU, BCHMAHOGNEHH NPA6OU,
8NPOBAOIICEHHS 3aX00I8 3 NpeeHyii nosmopenHs azpecii. Bionosnennsa cnpagednuso-
cmi — ye Micia (8ucoke NpusHauents) nepexiono2o npasocyoos 6 Yxpaiui.

Knruosi cnosa: nepexione npasocyoos, cnpasediugicms, npasa ir0OUHU, NPAGoO
Ha cnpaseonuguil cyo, 60EHHUL 3N0YUH, MIHCHAPOOHULL 310YUH, KOTEKMUBHA JHcepmed,
6CMAHOBNEHHA NPABOU, NOKAPAHHSA SUHHUM, NPeBeHYis, BIOUWKOOYBANHS UKOOU, NPU-
MmsAeHeHHs 00 KPUMIHATbHOT 610N08I0AIbHOCIE, NOMEPNAULL, 3104UH agpecii, cneyianb-
HULL MIJCHAPOOHUTI MPUOYHAIL.

Kvasha Oksana. Transitional justice in Ukraine: mission of restoring justice

The article substantiates that the creation of the concept of transitional justice
should be a priority of the state policy of Ukraine. In the context of the Russian-
Ukrainian war, transitional justice is a complex system of judicial and extrajudicial
national and international mechanisms aimed at restoring human rights violated in the
context of Russia’s military aggression, which includes such interrelated elements as
retribution for the guilty, compensation for damage, establishing the truth, and
implementing measures to prevent the recurrence of aggression. Restoring justice is the
mission (high purpose) of transitional justice in Ukraine.

Key words: transitional justice, justice, human rights, the right to a fair trial, war
crime, international crime, collective victim, establishing the truth, punishing the
guilty, prevention, compensation for damage, bringing to criminal responsibility,
victim, crime of aggression, special international tribunal.

Beryn. 3a0e3neyeHHs MpaBa Ha CIPABEIIUBHIA Cyl € OJHUM i3 (QyHIaMeH-
TaNbHUX TPaB JTIOAHHA. Sk B ymMOBax MaI/I6YTHI>OFO MHDY B HaIiit geprkasi, Tax i
I/ yac BiliHu, € ToTpeda y BiHOBIICHHI CHIPAaBEIIMBOCTI, 110 Hepeadadae Hacam-
nepes peasizamio cyaamn YKpaiHu KpUMiHAIBHOT BIAMOBIAIBHOCTI Ta OKapaH-
Hs 0Ci0, SIKi CKOTITH BOEHHI, MDXKHAPO/IHI 3104nHA. BiliHa B YkpaiHi npm3Bena 10
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MacOBHX MOPYILEHb [IPaB JIIOAUHY, &, SIK BIITOMO, KOHIIEMIIis IEPEXiHOro MpaBo-
CyUIsl pO3BHHYJACh SK CKJIQJIOBa BCECBITHBROTO MPOEKTY MpaB JIOAWHH. barato
KpalH y»Ke MaJld JOCBiJl 3aCTOCYBaHHS MOJEJ MEpexilHOro npaBocyaas. Tomy
aKTyaJbHUM € (JOpMyBaHHs B YKpaiHi HalllOHAJIbHOI KOHLENLIT IepexXiAHOoro mpa-
BOCY/UISL, 3BICHO, 3 ypaxyBaHHSM JIOCBIY JepKaB, sKi YCHIIIHO HOTO 3aCTOCOBY-
BaJId Y NOCTKOH(IIKTHUM Y1 NOCTBOEHHUH TEpiof.

IMocTanoBka npodiieMu. Y MOHITOPHHTY CYIOBHX MPOBa/DKCHb Y CIIpaBax
IIPO BO€HHI 3JI0YMHH 3a3HAYEHO, 1110 IPaBO Ha CHPaBEJIMBUI CYJl CIIiJ] FrapaHTyBa-
TH Ta 3a0e3medyBaTy 3a OyIb-sIKMX OOCTaBHH, Y TOMY YHCII ITiJI 4ac BOEHHOTO
cTaHy, SIK Toro BuMmarae cT. 10 3aranpHoi Aeknapamii mpaB JIIOOWHHU, CT. 14
MiXHapOHOTO IaKTy PO TPOMAISHCHKI Ta MOMITHYHI ImpaBa Ta cT. 6 KonBeHmii
PO 3aXHUCT MPaB JIOIUHH i OCHOBOIIOJIOKHUX ¢B0OOoA. Hamip npoaemMoHcTpyBaru
BUCOKUI CTaHIapT HAL[iOHAJIBHOIO MPABOCYIAS Yy CIpaBax Ipo MIXHAPOIHI 3J10-
YMHU HEOIHOPA30BO OYIIO MiATBEPKEHO TPEICTABHUKAMH BCiX TIIOK Biaam'.
Came B KOHTEKCTI JJOCIIJKEHHS 0COOIMBOCTEH MepexiTHOro npaBocynis (axibii
BIJI3HAYaIOTh, 0 Bxe Y 1940-x pokax 3aKpillItoeTbCsl OHE 3 OCHOBHUX IIPAaBUII —
BUHHI 0COOM TaKO)K TIOBMHHI MaTh TapaHTii Ha Oe3MeKy Ta CIpaBeIuBHil Cym’.
OueBuIHO, IO BIJHOBJIECHHS CHPAaBEIJIMBOCTI SK KiHLIEBa METa IPaBOCYAIs, Y
TOMY YHCIHI TEPeXiJHOT0, He MO)KE MOJSTaTH JIMIIe Y NPUTATHEHHI BUHHUX 10
KPUMIHAJIbHOI BIANOBINANBHOCTI 3 JOTPUMAHHSIM YCiX BHCOKHMX CTaHAApTIB.
KoHuentist mepexiiHoro mpaBoCcyA/Is BKIIOYAE HA0ATaTo IMUPIIUA KOMILIEKC 3aC0-
0iB, /7151 3a0e3Me4eHHs 4Yoro B YKpaiHi MOBHHHA OyTH 3alpoBajKeHa BiIMOBIHA
JieprKaBHA TONITHKA. SIK 3a3HAYArOTh BUYCHI, MOJITHKA, SIKY CJiJ IOCIITH — y paM-
Kax MepexiHOTO MPaBOCYIIs — IPYHTYEThCS Ha IOTPUMaHHI TpaB JFOIMHH, T1THO-
CTi Ta HIHHOCTI JIFOZICHKOT 0cobucToCT®. OUeBUIHO, 10 ISl PO3POOKH KOHIETIIT
MePEXiTHOTO MPaBOCYIIS L€ Ma€ CTaTH MPIOPUTETOM JEpPIKABHOI IOJITHKH YKe
CBOTOJIHI.

AHaJli3 0CTaHHIX J0cC/iIzKeHb i My ikaniii. Baromuil BHECOK y HOCIiIKEH-
Hs Ipo0IeM MpaBoCY/isl, IEPEXiAHOTO 30KpeMa, 3/1IHCHIIIN TaKi BITYUU3HSIHI Hay-
xoBi, sik: O. AHapymenko, A. barincekuii, O. bannypka, P. bapannik, A. brnara,
B. biryn, XK. Bbamabanwok, A. Bymenko, JI. Bockobitora, B. Inymkos,
M. Tnaroecbkuii, H. T'ypanenko, K. I'ycapos, P. Homonos, O. EBcees,
0. BagopoxHiit, C. 3araitnoBa, C. 3akiposa, K. Kapmasina, A. Kopunermuu,
T. Koporkuii, B. Manspenko, I. Mapoukin O. Maptunenko, 5. MenbHuK,
B. Muxaiinenko, O. Opuapenxo, O. Cementok, O. IlnorHikos, B. Ilpunynpkui,
O. Pe3nikoB, M. CmokoBu4, C. Tumuenko, O. YBaposa, A. HapHota, O. ll]ep6aHniok,
H. O3ikoBa Ta iH. OgHaK BU3HAYECHHS MMOHATTS 1 CyTHOCTI IIEPEXiAHOTO IPaBOCY/I-
IS aKTyaTi3yBajocCs JIMIIE B CyJacHUX YMOBaX TPHBAIOUOi BIHHH Ta MEPCIEKTUB
CIPaBEAIUBOIO MUDY.

MeToro wi€i cTarTi € po3podKa HAYKOBO-TEOPETHYHUX 3acaj] HAIlOHAJIBHOI
KOHIIETIi MePeXiIHOTO MPaBOCYIS.

Bukax 0cHOBHOTO MaTepiaJly 0CTiA:KeHHs 3 00T PYHTYBaHHSIM OTPUMaHUX
HayKOBUX pe3ynbTaTiB. [TOHATTS mepexigHoro mpaBoCyAs HEMae CTaloro BU3HA-
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YeHHs Hi y BITUM3HAHIN, HI y CBiTOBiN ropuauuHiii Hayui. I e npupoaHo, amke
nepexiHe MpaBoCyIs CTANIO MPEAMETOM HAayKOBO-TIPABOBHX JIOCIIDKEHBb MOPIB-
HSIHO HE/IaBHO, 1 CTOCYEThCS JICPKaB, sIKi MepeOyBarOTh y KPU30BHX, CKCTPEMaJlb-
HUX yMmoBax. [lepexigHe mpaBocynas — Ie TIeBHA aHATITHYHA MOJENb, siKa chop-
MyBaJlacs Ha OCHOBI iICTOPUYHOTO JIOCBIJLY JIEpIKaB, sIKI CBOTO 4acy 3ITKHYJIHCS 13
30BHILIHBOIO BICHKOBOIO arpecielo Ta peBOJIIOLISIMY, 11 3aCTOCYBaHHS — L1€ 00’ €K-
THUBHA NOTpeOa, a/pke 0e3 3aCBOEHHS TAKOTO JOCBIAY JepKaBa MPOCTO HE 3MOKE
BUHTH 3 KPH30BOIO CTaHY i CTaTH Ha ILIAX CTAIONO PO3BUTKY.

MexaHi3M MepexiTHOro MpaBOCYIsl OBHHEH BCTAHOBUTH ICTHHY, ITOKApaTH
BHUHHHUX, @ TAKOXX Yepe3 BiIHOBJICHHS CIIPABEUINBOCTI c(hOpMyBaTH KOJICKTUBHY
nam’sTe Hapony. Ilin yac BilfHM IPIOPUTETHUM € 3AIHCHEHHS NPaBOCYAAS IIOA0
BUHHUX y BYNHEHHI BOEHHUX 3JI0YMHIB. [IpoTe He MEHIII BaXKIUBHM € Cnpasediu-
6e npasocyoos sl JKEPTB 3J0YMHIB 32 YMOB, KOJIM YKpAiHCBbKE CYCHIBCTBO HE
JIUIIE THIUBIAYabHO i KOJICKTUBHO 3aXHIAETHCS BiJl POCICHKUX OKYIIAHTIB, aje
1 € CBOEPIOHOI KONEKMUBHOIO dHCepmeoto (nomepninum) BiJ 3704KMHY arpecii 3
00Ky pocii. Y IIbOMy KOHTEKCTI OCTa€ mpobiieMa KOMITEHCAIiT KOJISKTUBHOT TpaB-
MH, 3aBIaHOI yKpaiHChbKOMY Hapopy. Ilil KOJEKTHBHOIO TPaBMOIO PO3YMIIOTh
JEeCTPYKTUBHI, TUC(HYHKIIOHAIbHI HACIIIKU COLialIbHUX I€PETBOPEHD, AKI CTOCY-
FOTBCSI BEJIMKUX TPYI Jitofiei. Sk mpaBuiio, «rpaBMaTuYHui e(eKT, 1o iae Bif
MOJIIT SIK TaKOl, Ma€ HACIJIKA HE TUIBKU Ha PiBHI IHIUBIAyalbHOI NICUXIKH, a i Ha
PIBHSIX TPYIOBOMY Ta COIIETAIBHOMY» . 3BaXKAIOUH Ha II€, YXKE 3 MOYATKY IIOBHO-
MaciTaOHOTO BTOPrHEHHsI pocii B YkpaiHy Ha Pi3HHX PIBHSX CTABUTHCS MUTAHHS
PO 3aTyYeHHS] MDKHAPOIHUX IHCTUTYIIN JUIsl 3MIACHEHHS PABOCY/IS K IIOI0
KEpIBHMIITBA JIepKaBU-arpecopa, JepiKaB-CIiByuYaCHHUKIB (IMOCOOHUKIB), TakK 1
11010 KOYKHOTO POCICHKOTO IPOMaIsIHAHA, SKHI CKOIOBAB 3JI0YMHH B YKpaiHi.

OyHIaMeHTATPHEM 3aBIAHHSAM HAIIOi Jep)KaBH Mae CTAaTH 3a0e3leueHHs
IpaBa KOXHOTO HOTEPILNIOro BiJ pOCiHchkoi arpecii Ha cHpaBeIJIUBUN CYI.
BiJmoBiqHO METOI0 IisUTBHOCTI OpPTaHiB KPUMIiHAJIBHOT IOCTHUIII Y TOCTBOEHHHI
gac Mae OyTH BiAHOBIEHHS cnpaseduocmi MUIIXOM MPU3HAYCHHS aJeKBaTHOTO
3ax0/ly KpUMiHaJIbHO-IIPABOBOIO BILIUBY (IIOKapaHH 1 3aX0/1iB KpUMiHaIbHO-IIpa-
BOBOT'O XapakTepy) 3a BUMHCHI MIKHAPOIHI, i BOEHHI 30KpeMa, 3imounHu. Cepen
3ac001B 3aXUCTy IpaB i CBOOO] JIOAUHU 1 IPOMaITHUHA [IPOBiJHA POJIb HAJIEKUTh
came TPaBOCYIIIO, SIKe Ma€ Ha METi BiTHOBIICHHS CIIpaBeUTMBOCTI. [IpaBocyns B
nepuomMy HaOIMKeHHI CIIifl PO3IISLIATH SIK CYIOYMHCTBO, 1110 BiANIOBia€ BUMOTaM
CIIPaBE/IMBOCTI 1 € IHCTPYMEHTOM JOCSTHEHHS CIIPaBEIUIMBOCTI MPU BHPILICHHI
CYJIOBOTO CIIOPY, IO BUPAXAETHCSI Y HAJEKHOMY 3aXHCTI CyIOM IpaB i cBOOOM
JIFOIUHUC,

BitHOBJICHHS CIIPaBE/IIMBOCTI K METa, HABITh MicCis («BHCOKE MPU3HAYCHHS,
BIIMOBIabHA POJTBY’) MEPEXiTHOTO MPABOCYAASA B MOBOEHHIN YKpaiHi BKIIOYAE
BIJINOBIJAJIbHICT 1 HEBIABOPOTHICTb IOKAPAHHsI KpaiHU-arpecopa B 0co0i 1i momi-
THUYHOT €JTITH, a TAKOXK KOYKHOTO, XTO BiJ|JIaBaB 3JIOYMHHI HaKa3u 4u Oe3rnocepesi-
HbO OpaB y4yacTh y BIMCHKOBUX JisIX NPOTU YKpaiHu. BinnosigaabHiCTh 1 HOKapaH-
HSl MalOTh HACTATH Ul BUHHUX, Y BANHEHH]I BOEHHUX 3JI0YHMHIB, TEHOIUAY YKpa-
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THCHKOTO HApOAdy, 3JO0YMHIB NPOTH JIIOJSHOCTI, HacaMIepen AJs MONITHYHOTO
KEpIiBHHUIITBA POCIACHKOT (eepariii 3a 3JI04MH arpecii.

Yomy Ha nepiiuii IIaH ciiiji BACYBaTH 37104KH arpecii? Tomy 1o mei 35104muH —
NIEPBICHUM, KU JeTepMiHy€e Haaajli BYMHEHHsS BOEHHUX 3JIOYHHIB MPOTH Hace-
JICHHS Ti€l IepKaBH, siKa cTaja XKEepTBOI 3j10uuHy arpecii. [1o cyTi, 3m04mH arpe-
cii 3 6oky p¢ — ne «conditio sine qua non» (ymoBa, 0e3 siKOI HeMa€) BUMHEHHS
3HAYHOI KUIBKOCTI BOEHHUX Ta IHIIMX MIKHAPOIHUX 3JI0UYMHIB Ha TEpPHUTOPIT
Vkpainu. ToMy HDpUHIUI HEBiABOPOTHOCTI BiANOBIAAIBHOCTI I MOKapaHHS Mae
CTOCYBaTHCSl TEPEAyCiM BHIIOTO BIHCHKOBO-IIOJNITUYHO KEpiBHUITBA pa.
Besnepeuno, npaBWIBHUM KPOKOM HA I[bOMY ILIAXY € OOTOBOPEHHSI MOXKJIUBOCTI
CTBOPEHHS CIICNiaIbBHOTO TPUOYHAITY MO0 POCil, METOIO SIKOTO Ma€ CTaTH 3[iHc-
HEHHSI IPABOCYIS LIOAO YCiX 0Ci0, MPUYETHUX IO BUMHCHHS BOEHHUX 1 MiXKHa-
POZHUX 3]104UHIB Ha TepuTopii Ykpainu. Yxke y Gepesni 2022 p. YkpaiHa BUCYHY-
J1a POTO3uIito cTBOpuTH CrieriaibHIi MiPKHAPOJAHUEN TPUOYHAT MO0 3I0OYHHY
arpecii npotu Ykpainu.

30poiiHa arpecis npoTu YKpaiHu, sika posmnouanacs y 2014 p., akryanizyBajia
HEOOXiAHICTb 3aCTOCYBAaHHS B JeprKaBi MOJENI MEPexXiAHOro MpaBOCyIas, SKYy i3
CepeMHN MHHYIIOTO CTOJIITTSI aKTHBHO BUKOPHCTOBYIOTh Y CBITI JJIsl 3a0e3MeueH-
Hs1 po30yI0BH MUPY Ta AOCSATHEHHSI CTAJIOr0 PO3BUTKY MOCTKOH(IIKTHUX (ITOCTaB-
TopuTapHuX) Kpain®. [IpoTe y CBITOBIN IOpUANYHIN HayIli Ha CBOTO/HI HE chopMo-
BaHO YHi()iKOBaHOI IO3MINT OO0 MOMEHTY BUHHUKHEHHS MOHATTS HEPEXiTHOTO
MpaBoCyIs. Y BITUM3HSIHIN HayIli MiATPUMYETHCS 1€ TEPMIHOJIOTIYHOTO aBTOP-
ctBa H. Kpitia. BBaxarots, 110 TepMiH «IIepexiHe MpaBOCY/Is» 3apONOHYBaB
Heiin Kpitip y 1995 p. y kuumsi «IlepexinHe npaBocyms: K JEMOKpATisM, II0
3apOJIKYIOTHCSI, PO3KBUTATHCS 3 KOJUIIHIMU PEXKUMAMI’.

dopMyBaHHS KOHLEMNIT MEepexXiqHOrO MPaBOCYAs MOYAIOCS 3 CepeInHU
1990-x pokiB, yepes 1e HOTo CIlijJl BITHOCUTH 10 HOBEII MPaBOBUX JOCIIIKCHb.
BBaxaroTs, mo B nepion 3 1974 p. nonax 100 xpain Manu JOCBIiJ epexoay Bif
HEJIEMOKPATUYHOTO PEKUMY JI0 JIeMOKpaTii abo Bij 30poiHOr0 KOH(IIKTY 10
Mupy. CBOEIO MOSBOIO KOHIIETIIS IIEPEXiHOTO MPABOCY/AS 3aBAIUYE BEIHKOIO
MipOIO MPABO3aXUCHUM KaMIIaHisM, SIKi pO3ropTaiucs B Pi3HUX KpaiHax CBITY
K peakuis Ha cepilo3HI MOPYLICHHs NpaB JIIOAUHU i/a00 TyMaHITapHOIro
npasa'’.

Y 2004 p. I'enepanbhmii cexperap OOH y cBoeMy 3BiTI JaB BU3HAUCHHS Nepe-
X1JTHOTO TIPaBOCY/JIS 1 Ha3BaB HEBUUEPITHHI MEpeiK HOro CKIaaoBUX 4acTHH. 1o
MEPEXiTHOTO MPABOCYIS MOXKYTh HAIICKATH 5K CYOO8I, MAK i Hecydosi cnocodu
3axucniy npasa i3 pi3HUM piBHEM MIKHAPOJHOI y4acTi a0o 6e3 Takoro, a came (aye
HE BUKJIIOYHO): TIepeCTilyBaHHs BUHYBATIIB, BiIIIKOTyBaHHS IIKOIX a00 XK pera-
pauii, momyk npaBau, IHCTUTYLiHHI pedopMu, IHepeBipka Ha BiANOBIAHICTH
3aliMaHili mocaai Ta 3BIAbHEHHS a00 K IMoeaHaHHA HUX MexaHizmis!!. Orxe,
MIOTIPY Ha3BY «IIE€PEeXiJHe MPABOCYIISD), HIETHCS HE JIUIIE PO CyA0BI MPOLETYPH,
a i mo3acynoBi. Tomy HayKOBI BiJI3HAUarOTh, 1110, HE3BAXKAIOUN HA HA3BY, MEPeXij-
HE TPaBOCYIJsl HE OOMEXKYEThCS CYTOBHMH TPOIECaMH, BPaxXOBYIOUH HECYIOBI
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KOMITOHEHTH (TiOpuHI MEeXaHi3MH, OCBITHI IPOLIECH, BCTAHOBJICHHS 1CTHHU Yepe3
KBa3iCyJ0Bi iHCTHTYIIT TOI10)'2.

OueBUAHO, 03aCYIOBI CIOCOOM 3aXUCTY B MIEPEXiAHOMY ITPABOCY/i TIOB’ si3a-
Hi i3 TaKk 3BaHUM IIMUPOKUM PO3YMIHHSM IMOHSTTS «IpaBoCyAIs». Jlo mpHKiany,
IHIIMH MiAXIT D00 MOHATTS «IIPAaBOCYAAs» MO3HAYYyE HUM HE JIHIIE CYHAOBY
JUSUIBHICTD, a W JMiSUIBHICTh IHIIMX FOPUCIUKIIHHUX OpraHiB, sKi CTBOPEHI AJIs
3aXHCTy TOPYIIEHNUX TPaB Ta 3aKOHHUX iHTepeciB'’. BomHouac BueHi, 10CIiAUBIIT
1 mpoaHaJli3yBaBIIM Pi3HI HAyKoBi AyMKu, TiaymaueHHs Koncruryuiiinoro Cymy
Vkpainn B #oro YxBaji, a TakoX 3aCTOCYBaHHsS TEpPMiHAa «IPaBOCYAIs» B
Koncrutynii YkpaiHu Ta iHIIMX HOPMATHBHUX aKTaX, KOHCTATYIOTh pi3HE pO3y-
MiHHSI, TPAKTYBAHHS 1 TIYMa4eHHsI TIOHATTS H CYTHOCTI MPABOCY/Isl 3aKOHOJIAB-
LIeM, HayKOBI[IMU Ta 1HIIMMH Cy0’€KTaMH, HOTO OTOTOXKHEHHS 3 1HIIUMH BaKJIH-
BUMH TepMiHamu'’.

Bomnouac 11 mpoOnieMa He OXOIUTFOETHCS MPEIMETOM IBOTO JOCIIHKSHHS.
Mopernb nepexiHOro MpaBoCyAIs SBIIsiE COOOK KOMIUIEKC MPOIECiB 1 MEXaHI3MiB,
[OB’A3aHUX 31 cIpo0aMM CyCIUIbCTBA IOAOJATH MaclITaOHI HOpYIIEHHS IIpaB
JIFOIMHU Ta MDKHAPOIHOTO TYMaHITAPHOTO TIpaBa, a TOMY aKTHBHO Mae€ 3J1ilCHIOBa-
THUCS BIIPOBALKEHHSI HOPM MIXXHAPOIHOIO KPUMIHAILHOTO Ta T'yMaHITapHOTO [IpaBa
B HaIliOHAIBHY TpaBoBy cuctemy . I 1ieii mporec B YkpaiHi yxke po3modaBcsl.

Otxe, 0CHOBY Mozieni paBocyas epexinHoro nepiony (Transitional Justice,
nepexinHe / TpaH3UTHBHE MPABOCYIIS) CKIAIAI0Th YOTUPH CTPYKTYPHUX €JIeMeH-
TH: TPOLEC IPUTATHEHHS BUHHUX Y MacOBHX IOPYIIEHHSAX A0 BiANOBITAaIbHOCTI
Ta 1X MOKapaHHs 32 BYMHEHI 3JI0YMHU; ITPOLIEC BiIIIKOTYBaHHS KEPTBaM 3aBIaHOT
M IIKOJH; TPOIIEC BCTAHOBIICHHS NTPAB/AN, OBHE PO3CIiTyBaHHS MOPYIIECHB, SKi
MaJi Micle B epios KOHGIIKTY a00 CTaHOBUJIM PENIPECUBHUI XapaKTep; IHCTUTY-
nifiHuiA mporec pedopm, KU Mae rapaHTyBaTH, 110 TaKi MOPYIICHHs OlIbIIe HEe
HOBTOPSITHCSI®. OUEBUIHO, 110 BIPOBAHKEHHS HABSICHUX €JIEMCHTIB Ma€ BinOyBa-
THCh OJIHOYACHO, OCKIJIBKM BCi BOHH TI€I0 YM IHIIOI MIpPOIO0 B3a€EMOIIOB’SI3aHi.
CrpaBeyTMBICTh Y KOHTEKCTI MEPEXiTHOTO TPABOCYAIA — II€ TIPO ioHoseH s .
3Bakalouy Ha HaBeAEHE, MOJEIb [IEPEX1HOTO IPaBOCY/I MOXKHA YMOBHO Ha3Ba-
TH CHCTEMOIO YOTHUPHOX «By»: BilIIaTa BUHHUM, BiAIIKOAYBaHHS JKEPTBaM, BCTa-
HOBJICHHS TIPaB/M, BIPOBA/DKCHHS 3aX0/iB 3 MPEeBEHLi KOH(IIKTIB.

Bigniarta BHHHUM — Ile NMPUTATHEHHsI BUHHUX y BYMHEHHi 3JI0YHMHIB
NPOTH YKPAaiHCHKHUX I'POMA/SIH /10 BiANOBIZAIBbHOCTI, III0 BKIIOYAE, 30KpeMa,
ajle He BUKIIOUHO: e(EeKTUBHE KpHUMiHaIbHE IepeciilyBaHHS; BceOluHMU Ta
00’€KTUBHHH, y BCTAHOBJICHHX 3aKOHOM YaCOBUX MEXKaX, PO3IIIS KPUMiHAIEHOTO
MPOBAKSHHSI; MPUTSATHEHHS BUHHUX 10 KPUMIHAIBHOT BiMOBIAATBHOCTI CYI0OM,
SIKW Jli€ Ha MiJICTaBl 3aKOHY, MPU3HAYCHHS CIPaBEINBOTO MoKapaHHs. KoxeH
CYJIOBHH TIpOLIEC MOBHUHEH OyTH ITyOJIiYHUM, @ HAMOLIbII CyCIIBHO PE30HAHCHI
CY/IOBI MPOIIECH MTOBHHHI TPAHCIIOBATUCH Y Meia.

EdexTuBHE 31iHCHEHHS CylaMu MPABOCY/I y CIpaBax MPO BOEHHI 3J0UHMHH
y0e3neuuTs MOCTBOEHHE CYCHIIbCTBO BiJi NPOSBIB IOMCTU Ta BiAIUIATU 3 OOKY
MOCTPAKIATUX 1 CBaBIJIBHOTO TPOTHUIPABHOTO BiHOBJICHHS CIIPABEIIIUBOCTI.



532 ITPABOBA /IEP’KABA o Bunyck 36

OnuuMm i3 cnoco6iB 3a0e3MeueHHsT IbOTO 3aBAAHHSA € CTBOPEHHS TaK 3BaHMX
riOpuaHUX Cy/iB. BueHi HAroJoOMIyIOTh, IO «IepKaBa 30epirae 3a co00t0 000B’si-
30K MPUTATHEHHS! BUHHUX Y 3JI0YMHAX 10 BIINOBiNANBHOCTI, aje 3IiiCHIOBATHCS
1[e MOJKE 32 JIOMIOMOTOI0 MEXaHi3MiB Mi>KHApPOIHOTO-[IPABOBOTO Xapakrepy»'®

HeonHopa3zoBo ToOropkyBajiach y CBOIX MOMEPEAHIX MyOJiKamisgx i3 Ii€r
no3uuiero. Cripasi, Ha BCiX PIBHAX ChOTOJIHI BU3HAYAETHCS JOLUIJIBHUM CTBOPEH-
Hsl CTICIIaJIbHOTO MPOIECYATIbHOTO MEXaHi3My SIK MPOIIEAYPHU TIEPEXiTHOTO TIPaBo-
cymas'. TIpote 1t po3ciimyBaHHs, MPUTATHEHHsI 10 BiAMOBIZAIBHOCTI i BUHE-
CEHHsI CIIPAaBEIMBOTO BHPOKY 328 MIDKHAPOIHI 3I0YNHH KOHCTUTYTUBHUM € MOEJI-
HaHHS HAI[lOHAJILHOTO 1 MIXKHAPOJIHOTO MeXaHi3MiB. YK JOpEeYHO BUKOPHCTOBYBa-
TH [PH [bOMY TIOHSTTS «riOpHAHKIT MeXaHi3M mpaBocyausm»*’?

Buie yxe HaBoqMIIaCh TO1I0HA TEPMIHOJIOTS, HA KIITAJIT «TIOPUIHUX CYHIBY.
OnHak y KOHTEKCTi cyqaCHm YKpaiHCBhKOT icTOpii TepMiH «riOpumHHil» HaOyB
HETaTUBHOTO 3MICTy 1 HaBpsJ 9Yd 1€ 3MIHUTHCS HaHOMmkunM dacoM. Tomy
«riOpUIHUM» HE MOXKe OyTH IMCHOBAaHO MEXaHi3M, SIKHil Oyae CTBOpPEHHU Iuist
3MIMCHEHHS TPaBOCYIJ y CIpaBax PO BOEHHI Ta iHIII MDKHApPOAHI 3JI0YHHH.
BinnoBigHo Oysio 3amporOHOBAHO Ui BH3HAYCHHS MPABOCYJIS, SKE IOEIHYE
HaI[lOHAJILHUH 1 MIKHApOIHUH €JeMEHTH, 1100 PO3CIIiJyBaHHS Ta CYJJOBOTO PO3-
DIy MDKHApOAHUX 3JI0YMHIB Ha TEPUTOPii YKpalHW BHKOPUCTOBYBATH MOHSTTS
Ha KIITAJIT «KOMIUIEKCHHH MEXaHI3M MPaBOCYIIs», «IyalbHUI MEXaHi3M IpaBo-
CyIs» uu «OIHAPHUIT MEXaHI3M MPaBOCYLIs.

BinmkoayBaHHS skepTBaM — e KOMIIEHcaLisi MaTepiaibHOI i MOpaJbHOI
LIKOAM YCIM NOTEPIINM BiJl 3JI04HMHIB, 110 BKJIIOYAE, 30KpPEMa, aJie He BUKIIIOUHO:
penapaiiii, CTBOPEHHsI PEECTPIB 3HMUIICHOTO 1 IMOUIKOMKEHOTO MaiHa, pPO3IIyK
0e3BICTH 3HUKIJIMX, TTOBEPHEHHS HACHJIBHUIPKH BHBE3CHHUX I'POMAJISH YKpaiHH,
3a0e3MeYeHHs] CHCTEMH COLIAIbHUX, FOPUIMYHUAX, MEIUKO-TICHXOJOTIYHUX Ta
IHIIMX peaOuTiTaliifHUX MOCTYT, BHECCHHS 3MiH Y 3aKOHOJABCTBO, Y TOMY YHCII
KpHMiHaJbHE, Y YaCTHHI IMOCHICHHS POJIi MOTEPILIOro NPy MPH3HAYCHHI IOKa-
paHHs BUHHOMY. Hai3BHuaiiHO BayKITMBE 3HAYCHHS M€ CyJOBUI 3aXUCT NpaB 0cCio,
SIKi TOCTPaXK/IAIM BHACHIIOK POCiiichKoi arpecii®.

BceraHoB/ienHs mpaBau — 1ie MOBHE i ycediuHe po3ciaixyBaHHs ycix o0cTa-
BUH, 110 PHU3BeJIM 10 BUHMKHEHHSI KOH(JIIKTY Ta ii0ro eckaJjaiii, 00’ €KTHB-
He Ta IOKYMeHTaJIbHe BiITBOpeHHs1 XpoHoJiorii noaii. [l{ono npasa Ha npasxy,
TO CTOPOHU 30pOHHOTO KOH(IIIKTY MAarOTh 3HATH ICTOPUYHY MPaBIY PO KOHQIIIKT,
Horo MacmTabu Ta Hacmigku. 3okpema, Ilepmmii JlogaTkoBUH HpPOTOKON 10
JKeHeBChKOT KOHBEHIIIT BPEr'yJIbOBYE y CT. 32 MpaBoO POIUH 3HATH MPO JOJIFO0 CBOIX
ponuuiB, a c¢T. 33 MiCTUTH 3000B’sI3aHHsI CTOPiH KOHQUIIKTY IepenaBaTy iHpopMa-
LIFO II0JI0 3HUKIIUX O0e3BicTH 0ci0. MikHapoIHA KOHBEHIIIS TIPO 3aXHUCT yCiX 0ci0
BiJl IPUMYCOBHX 3HUKHEHb y CT. 24 MICTUTb IIPaBO 0COOU 3HATU NpaBay 0OCTaBU-
HH PEMYCOBOTO 3HUKHEHHS, [Iepedir po3ciiiyBaHHs".

BonHovac ciiji OrOAUTHCH 3 JYMKOK BYCHHX, IO KOJM JICPYKABH Ta iHIII
MOJITUYHI THCTUTYILII anejroTh 10 MOXJIHMBOCTI 3aCTOCYBAaHHS KOJIEKTHBHOT
mam’sITi — 1ie 3a3BUYail TPU3BOIUTE 10 3aTOCTPEHHS IICUXOJIOTTYHUX TPAaBM MHHY-




PO3JIJT VII » IIpobnemu kpuminanbHo2o npasa ma KpUMiHAIbHO20 Npoyecy 533

JIOTO ¥ HEMOXKIIMBOCTI MPUMHUPEHHS B niepcriekTuBi. Hacnpasai npaBocyis nepe-
X1JTHOTO TIePioTy 3aBXK/IU BIIPOBADKYETHCS B KOHKPETHOMY HOJNITHIHOMY JAUCKYD-
ci, o anpiopi HiBemoe OyIb-IKy HEHTPAIbHICTb HOTO SK iHCTPYMEHTY ISl PO3-
KPHUTTS IIPaB/IX, BIJHOBICHHS IIPaB jKePTB KOH(IIIKTY Ta iX mpumupeHHs’. Tomy
LeH eJeMEHT BBaKalo JIOBOJI HEOIHO3HAYHUM, SIKHH MOTpelye CKpyMylTbO3HOTO
BUBYEHHS Ta BUBAKEHUX IT1/IXO/IIB.

BnpoBam:kenHst 3axo/1iB 3 npeBeHIii KOHQIIKTIB — 11e CTBOPEHHSI CHCTEMH
3an00i’KHUKIB, SIKA YHEMOK/JUBUTH IOBTOPEHHSl NOAIOHMX KoOHAUIIKTIB,
BKJIIOYAIOYH TOCHJIEHHSI OXOPOHHM HAIIOHAJIBLHOI Ta Jep:KaBHOI Oe3meKw,
KOMILJIeKCHe pe)OpMYBaHHSI CHCTeMH NTPABOOXOPOHHMX TA CYI0BHX OPraHiB,
ocBiTn i Hayku, Meaia. IcHye nymKa, 110 TpaH3UTUBHE I[IPAaBOCYLIS 3Milllye
AKIEHT 13 peTpHOyTHBHOTO (KapaJbHOTO) BUMIPY CIIPaBEUINBOCTI, CHOKYCOBAHO-
IO Ha NPUTATHEHHI BUHHMX JIO BIANOBIAJIBHOCTI, HA BUMIp BiJHOBIIIOBAJIbHUH,
30Cepe/KeHU Ha peabumiTallii Ta BiHOBICHHI JIFOICHKOT TimHOCTI. BomHouac
MOJIeJIb TIPABOCYAS MEPEXiHOro Nepiofy BUCBITIIOE CYTHICTb i NPU3HAYCHHS
MpaBOCYIAs SIK TaKoro, IO TOKJIUKAHE YMOXIIUBHTH MUPHE CITiBiCHYBaHHS
mofeii?. JIoBoii cripHa TyMKa, BBaXKaro, ajpke 0€3 CIpaBeIIMBOTO MOKAPAHHS
BUHHHUX Y CBAaBUILHOMY MOPYILICHHI MpaB JIOAUHHA HA TEPUTOPIi CyBEPEHHOT aep-
JKaBH HE MOXKE HTHCS TIPO 1X BIAHOBIICHHS!

Cnij HOroAUTHCH, 1110 HE iICHY€E YHIBepCaIbHUX IIPABUII 1 IOPSIIKY 3aCTOCYBaH-
Hsl TIEPEXIJIHOTO TPABOCYAJS Ul YCiX CYCHUIBCTB, IO MepeOyBarOTh HA CTail
TPaH3UTHOTO Tepiony. KoxkHe okpeme CyCHiIbCTBO IIOBUHHO PETEIBHO aHalli3yBa-
THUCSI, BPAXOBYIOUM KOHTEKCTYaJIbHI aCMEeKTH, a BiITaK IOBHHHI PO3pOOJIATHCH
BIJINIOBI/IHI CTparerii Ta TAKTUKH BIIHOBICHHS MUPY Ta KOMIICHCAIl HEraTHBHUX
HACJiJIKIB HOpYLIEHHs NpaB JoAuHYU. KoHLENuiero mepexiIHOro NpaBOCYIIL
MaroTh OyTH OXOIUJICHI BCI COIialibHI, KYJBTYpHI Ta €KOHOMIYHI TpaBa pa3oM i3
IPOMAASHCHKUMH W TONITHIHAMH, SIKi 3a3HAIOTH MOPYIIEHb 3 OOKY HeIeMOKpa-
TUYHUX PSKUMIB Ta B pe3ylibrari 30poitHux koH(uikTie?, Came 3a TaKMX IMiIXO/IiB
MOYXKe OyTH JIOCSITHYTa MICisl TIEPEXiIHOTO MPaBOCYIAsl B YKpaiHi — BiTHOBJICHHS
CIIPaBEIIMBOCTI MiC/Isl BOEHHOT arpecii.

OCHOBHi pe3yJbTATH Ta BHCHOBKH JOCJiI:KeHHsI. [CTOPUYHO mepexigHe
NPaBOCY/JIsl 3ACTOCOBYBAJIN JICP’KABH 32 OJHI€T 3 TAKMX YMOB — a00 MiCJIs aBTOPH-
TapHUX TOMITHYHUX PEXKUMIB, a00 micist 30poitHuX KOHQIKTIB. O4eBUIHO, IO
crnenn(ikor yKpaiHChKOI CUTYallii € HasBHICTh 000X LHUX IMiACTaB JJIs 3arpoBa-
JOKCHHS BIIACHOT MOJIETI TIePeXiTHOro MPaBOCYIs, PO3poOKa K0T yKe CHOTOMHI,
I1iJ] 9ac BiifHU, Mae OyTH MPIOPUTETOM JICP)KABHOT MOMITHKH YKpaiHH. Y KOHTEKCTI
pocilicbko-yKpaiHChKOI BillHU IIEpexXifHe MPaBOCYAsl — L€ CKJIaJHA CUCTEMA CyN0-
BHX 1 103aCy/IOBHX HAI[IOHAJIBHUX 1 MDKHAPOJAHUX MEXaHi3MiB, SIKi CIIPSIMOBaHI Ha
BiJIHOBJIEHHS NOPYLIEHUX B YMOBaX BiHCBbKOBOI arpecii pocii mpaB JIOAMHH, IO
BKJIFOYA€ B ce0e Taki B3aEMOIIOB’ sI3aH1 €JIEMEHTH SIK BiIIaTa BHHHUM, BiJIITKOIY-
BaHHS IIKOJH, BCTAHOBJICHHS MIPABAHU, BIPOBAKEHH 3aXO01B 3 IIPEBEHIII] MOBTO-
peHHs arpecii. BiTHOBIEHHS crpaBeIMBOCTI — L€ Micis (BUCOKE NMPU3HAYCHHS)
MIEPEXiTHOTO MPAaBOCYIsl B YKpaiHi.
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Kvasha Oksana. Transitional justice in Ukraine: mission of restoring justice

Introduction. Restoring justice as the ultimate goal of justice, including transitional
Justice, cannot consist only in bringing the guilty to criminal responsibility in
compliance with all high standards. The concept of transitional justice includes a much
broader set of means, to ensure which an appropriate state policy must be introduced
in Ukraine. To develop the concept of transitional justice, this should become a priority
of state policy today.
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The aim of the article is to develop the scientific and theoretical foundations of the
national concept of transitional justice.

Results and conclusions. Restoring justice as the mission of transitional justice in
post-war Ukraine includes the responsibility and inevitability of punishing the
aggressor country in the person of its political elite, as well as everyone who gave
criminal orders or directly participated in military actions against Ukraine.

The transitional justice model can be conditionally called a system of four “B”:
Retribution for the guilty, Compensation for victims, Establishment of the truth,
Implementation of conflict prevention measures. Retribution for the guilty is bringing
those guilty of committing crimes against Ukrainian citizens to justice. Compensation
for victims is compensation for material and moral damage to all victims of crimes.
Establishment of the truth is a full and comprehensive investigation of all circumstances
that led to the conflict and its escalation, an objective and documented reconstruction
of the chronology of events. Implementation of conflict prevention measures is the
creation of a system of safeguards that will make it impossible for similar conflicts to
occur again, including strengthening the protection of national and state security,
comprehensive reform of the system of law enforcement and judicial bodies, education
and science, and the media.

Main results and conclusions of the study. The specificity of the Ukrainian
situation is the presence of two grounds for introducing its own model of transitional
Justice, the development of which should be a priority of Ukraine's state policy even
today, during the war. In the context of the Russian-Ukrainian war, transitional justice
is a complex system of judicial and extrajudicial national and international mechanisms
aimed at restoring human rights violated in the context of Russian military aggression,
which includes such interrelated elements as retribution for the guilty, compensation
for damage, establishing the truth, and implementing measures to prevent the
recurrence of aggression. Restoring justice is the mission (high purpose) of transitional
Justice in Ukraine.

Key words: transitional justice, justice, human rights, the right to a fair trial, war
crime, international crime, collective victim, establishing the truth, punishing the
guilty, prevention, compensation for damage, bringing to criminal responsibility,
victim, crime of aggression, special international tribunal.



