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NMPABOBI TPAJ_Z_I,I/ILI,I'I' Y MHOXWUHHOCTI ®AKTOPIB
KPUMIHANI3ALII CyCnifibHO HEBE3MNMEYHUX OIAHb
HA CYHYACHOMY ETAMI

Y emammi 3 memoro eusnauenns axmyanvHocmi ma peneeanmHoCmi meopemud-
HUX NIOX00i8 00 PO3YMIHHA paxmopie Kpuminanizayii cycniibHO HeOe3neuHux OiaHb )
KOHMEKCNI CYUacHo20 Cmamy npasosozo 3abesnedenns npomuoii 3104uHHOCMI aHani-
3YIOMbCs NPABOSi Mpaouyii' y MHOICUHHOCII YUHHUKIE KPUMIHANI3AYIl 8 KOHMEeKCmi
2n100ani3ayiiHux meHoeHyill ma npoyecie €8poneucvkoi inmeepayii. Ak i 6y0v-axkuil
iHWUl coyianbHull npoyec, KpUMIHANi3ayis noeeoiHKu He 8I00YEAEmMbCs Y 6aAKYYMI,
60HA 3A3HAE GNIUBY YUCIEHHUX 308HIWHIX 0OcmasuH. Posyminus ixHvoi npupoou, a
MAKONHC CMYNEHs. BNAUBY OACHb 3MO2Y MOYHIUEe 6USHAYUMU 3MICI NPOYecié KpUMina-
nizayii ma 3anpononysamu incmpymernmu ix yOockoHanenHs, ki 6 ypaxoeysanu mako-
20 pooy enaus. AHAni3YIOMbCA AHMPONONO2IYHI 3acaou BUSHAYEHHA (haKmopie Kpumi-
Hanizayii Ha npomusazy emamucmcbKomy nioxooy, XapakmepHomy 071 NOCMPAOsiH-
CbKUX Npasosux pevicumis. Pobumosca sucrnosox npo me, wo eapmo 3bepicamu po3ym-
HUll OANAHC MIDIC YHIBEPCATbHUMY YIHHOCMAMU, SIKI 3a0e3neyye KPUMIHALbHO-NPABO8e
pecyNo8aAHHs, MA ICMOPUYHUMU MPAOUYIAMU KOHKPEeMHOT 10pucouKyii, ¢ medcax skoi
8i00ysacmuvCs make npagose pe2ynioGanHsi.

Knrouosi cnosa: kpuminanizayisi cycniibHo Hebe3neunux OisiHb, pakmop KpuMina-
nizayii, egponelicoka inmezpayis.

Gatseliuk Vitalii. Legal traditions in the multiplicity of factors of criminalization
of socially dangerous acts at the modern stage

In order to determine the relevance of theoretical approaches to understanding the
factors of criminalization of socially dangerous acts in the context of the current state
of legal protection against crime, the article analyzes legal traditions in the multiplicity
of factors of criminalization in the context of globalization trends and processes of
European integration. Like any other social process, the criminalization of behavior
does not occur in a vacuum, it is influenced by numerous external circumstances.
Understanding their nature and the degree of influence will allow more precisely to
determine the content of criminalization processes and to propose tools for their
improvement that would take into account this kind of influence. Unfortunately, the
practice of criminalization often neglects to take into account the historical context,
which requires a critical analysis of the relevance of this factor at the present stage.
Neoliberalism and globalization are, of course, factors of criminalization, but these are
social phenomena of too broad a social content for instrumental research of their
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influence on the processes of criminalization. The anthropological principles of
determining the factors of criminalization are analyzed as opposed to the statist
approach characteristic of post-Soviet legal regimes. It is concluded that a reasonable
balance should be maintained between the universal values provided by criminal law
regulation and the historical traditions of the specific jurisdiction within which such
legal regulation takes place.

Key words: criminalization of socially dangerous acts; criminalization factor,
European integration.

Beryn. Sk i Oynb-sikuil iHIIuMi conianbHUil npolec, KpUMiHali3allis MOBeIiH-
KM He BiJIOYBa€eThCS Y BaKyyMi, BOHA 3a3HA€ BIUIMBY YMCIICHHHUX 30BHIIIHIX 00CTa-
BUH. PO3yMiHHS IXHBOT PUPOJIH, & TAKOXK CTYIICHS BILTMBY JaCTh 3MOTY TOUHIIIe
BHM3HAUUTH 3MICT TPOLCCIB KPUMiHANI3alii Ta 3ampOoNOHYBAaTH 1HCTPYMEHTH iX
YIOCKOHAJICHHSI, sIKi O YpaxOByBaJld TAKOTO pojay BILTUB. Lle macTh 3Mory 3amooir-
TH «(IKTUBHOCTI KpUMIiHATI3aIli B CEHCI PO3MUTOCTI Ta AUCKpeLiiHOCTI hopmy-
BaHHsI, PO3YMIHHS Ta 3aCTOCYBAHHS TEPMIHY KPUMIiHAIBHOTO MPABOMOPYILICHHS» .

OueBUAHO, MO TISUILHICTD 3aKOHOJABIIS, SIKA MOJISITA€ Y BCTAHOBJICHHI KpUMi-
HaJIHO-NIPABOBHX 3a00POH, HE MOXKEe OyTH JOBUILHOIO i MOBHMHHA (B i1eai) mija-
JSITaTH TIEBHUM TIPAaBUIIaM, BUPOOIICHUM FOPHANYHOI Haykorw?’. B. I'pumiyk mia-
KpEeCIoe, MO0 KPUMIHATbHUIA 3aKOH TAKOK € BRKIUBUM 1 e(DEKTHBHUM 3aC000M
peryJroBaHHSI CBOOOIM JIFOMMHKU B JIECMOKPATHYHOMY CYCIIJIBCTBI 32 YMOBH, IO
HOT0 PO3POOICHHS, MPUAHATTS Ta 3aCTOCYBAHHSI 3/1IHCHIOETHCS HA HAYKOBHX 3aca-
Jax. 30KkpeMa, HAEThCs PO HEOOXITHICTh Y KOKHOMY BUITAJIKY BUPIIIICHHS TUTaH-
HS 3MiH 1 JonoBHeHb o uuHHOro KK VYkpainu mis 3’sicyBaHHA IX coLiaJbHOT
3YMOBJICHOCTI, KpailHbOi MOTpeOr. BakIMBO MpU 1IbOMY YHUKHYTH SIK TIE€PEOIIiH-
K4, Qerumunsanii KpUMiHAIbHO-NPABOBUX 3ac00iB, Tak 1 X HEJIOOLIHKU.
BincyTHicTh comianbHOT 3yMOBJIEHOCTI HOPM KPUMIHAJIBHOTO 3aKOHY, MIEPEOIliHKa
X 3HAYCHHS B PETy/TIOBAaHHI CYCMUTBHUX BiTHOCHH — IUISIX JIO 3JIOBXKUBAHHS KPH-
MiHQJILHUM 3aKOHOJABCTBOM 3 OOKY JEpiKaBH, 110 HE MOXe OyTH JTOMYCTHMUM Y
JIEMOKpAaTHYHIH JepKaBi, TIEMOKPATHYHOMY CYCITUIBCTBI .

IMocranoBka npodsemu. Ha doni Toro, mo cTaGiinbHICTb 1 AWHAMI3M KpUMi-
HaJIBHOTO 3aKOHOJABCTBA 1 HaJalli 3aJIMILAIOTHCS B3a€MOIIOB’SI3aHUMHU 1 JiaJiek-
THYHO 3yMOBJICHUMH HOT'O BJIaCTUBOCTSIMHU?, Ha )KaJlb, 4aCTO IPAKTHKA KPUMiHAITi-
3alil HeXTye BpaxyBaHHSIM ICTOPHYHOTO KOHTEKCTY, L0 TOTPeOye KPUTHIHOTO
aHaJTi3y pesIeBaHTHOCTI IIbOTO (PAKTOPY Ha Cy4yaCHOMY €Tari.

AHaJi3 ocTaHHIiX JocaimKens i mydaikanii. [Ipobnemu kpuminamizanii Ta ii
(dakropiB anamizywtbcs y poborax H. O. Anronwk, J[. O. bano6GanoBoi,
10. B. Baymnina, B. I. Bopucosa, A. A. Boznroka, B. K. I'puniyka, O. O. JIynoposa,
M. B. Kapuescbkoro, O. M. Kocrenka, M. 1. Menbnuka, B. O. Mepkynosoi,
A. A. Murpoganosa, P. O. Mosuana, B. O. Haspoupkoro, O. O. Tlamienka,
10. A. Tlonomapenka, B. B. Crammca, B. f. Tauis, B. O. Tynsxosa, I1. JI. ®pica,
M. 1. XaBpontoka, B. 1. [lTakyHa Ta iHImx BueHHX. BogHOUAC B yMOBaX JIOBrOTPH-
BasIoi couianbHOi Kpu3M (maHzemis, 30poiiHa arpecis) Ta mpoueciB iHTerparii
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VYkpainun o €C HaOyBae KIHOUOBOTO 3HAYCHHS NMUTAHHS BU3HAUYCHHS YMHHHKIB
KpUMiHaJi3alii CyCITiIbHO HeOe3MeUHUX isIHb Y CyYaCHUX YMOBaXx.

MeTor0 T0CTiKEHHSI € BU3HAYCHHS aKTyaJbHOCTI Ta PEICBAaHTHOCTI Teope-
TUYHUX I1IXOAIB JO PO3YMiHHS iCTOpUYHUX (DAaKTOPiB KpUMiHANI3aLil CyCHiIbHO
HeOe3MeYHUX JisiHb Y KOHTEKCTI Cy4acHOTO CTaHy MPaBOBOTO 3a0e3MeueHHs Mpo-
TUJIIT 37T0YHHHOCTI.

Buxkusan ocHoBHoro marepiasy. Ha nymky O. M. KocTeHka, Te uH iHIIE AisTHHS
JIFOIMHY MO’KE BU3HABATHCS 3JIOYMHOM JIMIIE TOJi, KOJIM BOHO MOPYIIy€E MPHPOAHI
3aKOHH CYCIUIBHOTO KUTTS’. Ha BajIMBICTH BiJIOOPaKEHHS Y 3aKOHI CYCIUIBHOT
moTpeOw, a He CBABIIIIS 3aKOHOMABII 3BepTaB yBary i U. bekkapia®. OTixe, BuHNKa€e
MTUTaHHSI, SIK BU3HAYUTH MOMEHT BHHHUKHEHHS 1 «CEpPHO3HICTH» MOPYIICHHS LUX
MIPUPOJHUX 3aKOHIB, 1110, OUYCBHUIIHO, Ma€ Bij00Opa3uTHcs y (OpMyBaHHI MIEBHOI Cyc-
inBpHOT OTpedH, mpo sIKy roBopuB bekkapia, ane 3 ypaXyBaHHSIM Cy4acHOi aHTPO-
oJIoTi3alliil KPUMIHAIBHOTO MpaBa, ajpke, sk nuiie B. TyasKoB, «ChOTOIHI Y KpHUMi-
HaJBbHOMY MpaBi LEHTPAIBHOI IAPaJUIMOI0 PO3BUTKY € JIFOMMHOIICHTPHYHHMIA,
BIKTHM-OPI€HTOBaHHMI MiJIXi, 32 SIKUM OXOPOHA MPaB JIOIMHH € IEHTPATHHUM elie-
MEHTOM KPHMiHAIBHOT MOMTHKI . BiH jke 3a3Hadae: «3II0UYHH MOYKE PO3TIISIATHCS
SIK TIPOTUIIPABHE JiSHHS [IPOTH CYCHINIbCTBA 1 HOPYIIEHH IIpaB 0COOU: 11eil 0CHOBO-
TOJIOKHUIN MPUHIIAI, Y3ITHIH Y TUHAMII PO3BHUTKY Bill «00pa3m» B JaBHHUHY, ITijI-
KPECIIIOE MOJBIHHY MPUPOJLY 3JIOUYMHHUX JIiSIHb 1 TeHE3Y BIHOIICHHS BiJl IIOBHOTO i
00MEXKEHOro TaioHa, abcosroTu3arii ultima ratio 10 BIKTHMOIIGHTPHUYHOT MOJEITI
CBOTOZICHHS, 32 KOO CaMe INpaBa JIOAWHU CIYTYIOTh CBOEPITHUM OEKIPayHIOM,
OCHOBOIO TOOYI0BH KPUMiHAIBHO-TPABOBUX 3a00pOH»®.

[pu 11bOMy BaXKJIUBHI COIIAIbHII KOHTEKCT: 31 BCi€T MacH JIFOICHKUX BYMHKIB
3aKOHOJZIaBELlb BUOKPEMIIIOE HAO1IbI HeOe3MmeuHi A CyCHiNbCTBa Ta AEPHKABU
Ha JIaHi#i CXOAMHII iCTOPUYHOTO PO3BUTKY... MOXKIIUBI CUTYyAIlil, KOJIU JTisi 4n Oe3-
JiSUTBHICTD AEKUM CIPUHMAETHCS SIK CYCIIIBHO HeOe3MeuHi, ajie 3aKOHOIaBelb He
BHU3HAE 11 B AKOCTI 370urHy’. B 1iif mo3uiii JOC/IiAHKUKIB, Ha HALLY JyMKY, IIPOCTE-
JKYEThCS YiTKa €TATUCTChKA (B JaHOMY BHUIIAJKy — MOCTPASIHCHKUMN T Pi3HOBU]I)
TPaJNLIis, KON 3JI0YNHOM BU3HAETHCS JISHHS, K IIKOAUTH MEPERyCiM CyCIIiib-
CTBY 1 JiepaBi, 1110, MO-TIePIIIe, 3AITUINAE 32 MEKAMH aHaJi3y HOTro HeOe3MeyHOCTI
KOHKPETHY JIIOIMHY, 1, HO-ZpyTe, 3MYIIIy€ JOCIiIHIKa abcTparyBaTucs ta OymxyBa-
TH WITYYHI YSIBHI KOHCTPYKIIIi IHTEPECIB CYCIHiJIbCTBA Ta JCPKABHU, 3MICT SKUX €
JIOBOJIi PO3MHTHUM 1 BIJIHOCHUM.

Leii nep>kaBOLEHTPUYHHN IUCKYPC, Ha HAIIY TYMKY, BAPTHI MEPEOCMHCIICH-
Hs1. Tak, B. TynskoB ta H. CaBiHOBa MiZIKPECITIOIOTh BXKIUBICT PO3YMIHHS 3710~
YUHY B [EPIIy Yepry K MOPYLICHHS IpaB IHIUBINA: 3 OISy Ha BiAXiJ BiX CyTO
HOPMATHBHOTO BHU3HAYCHHS, 3JI0YMHU B KOHTEKCTI OCHOBHOI KPUMIHAJILHOI MOJi-
tukn €C 1 COE po3misgaroTbesi SIK 3J104MH HE TUIBKM TIPOTH JepXKaBH abo
CycHinbcTBa a00 «demeparii»y, ane mepenyciM SK MOPYIICHHS MpaB OKPEMHX
KepTB. TaKiM YMHOM, TIOHATTS «3JI04YHH» y Cy4acHOMY KpUMiHaJIbHOMY IIPaBi Ma€e
OXOIUIIOBATH SIK IyOJIYHUM BUMIp COLialbHOI IIKOAU, TaK 1 OCOOMCTHH BUMIp
MTOPYIIEHHS MPaB MOTePIiioro’.
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Taknil miaxig MiJIKOM Pe30Hy€ Cy4acHOMY IPaBOPO3yMiHHIO B JEMOKPATHYHO-
My CBITI: HEIIOJ[aBHI CTPYKTYPHI 3MIHH B JHUCKypCaxX TPOMaJTHCTBA Ta MPAKTHUII
KpuMiHami3anii OyaM BUKIMKaHI ABOMa B3a€MOIIOB’SI3aHUMM YMHHUKAMH, & CaMe
PO3BHTKOM Heolibepani3My SIK JOMIHAHTHOTO (peiiMy ITyOJIiYHOI MONITHKH Ta
BIUIMBOM IyIo0asizaiii Ha cydacHy KyJabTypy Ta nomituky. Heomibepamizm cdop-
MyBaB iJIef0 TPOMaJITHUHA SIK CIIOXKMBada ITyONIYHUX MOCIYT, 3 OJHOTO OOKY, Ta
AKTHBHOTO YYaCHHKA JKUTTS CHUIBHOTH — 3 1HIIOTO. | KpUMiHAIbHA FOCTHIIIS pO3-
BUBAJIACs BI/MOBITHO, 3 TPOMAJITHIHOM — ITOTEHIIIHOIO JKEPTBOIO SIK ii CrIOKKBa-
4YeM, 3 OJHOro OOKY, Ta YYaCHHKOM MPOQIIAKTHKH 3JI0YMHHOCTI TiJI 3arpO3010
roKapaHHs — 3 iHoro. [Tapaoke 1poro «Heoai0epanbHOro» niaxoay 1o (i yepes)
37I0YMH — II¢ TOE€JHAHHS MOJIITHYIHOTO 30008’ sI3aHHS 3MCHIIUTH BILTHB JACPKABH 3
HeOauyBaHUM paHillle TIOKJIaJaHHSIM Ha KPUMIHAI3AIIIO K 3aCi0 MOMITHKH (Ypsi-
nyBaHHs. — Agm.)'.

BesymoBHO, Heomibepaltiam 1 miobaizaitist € akropaMu KpuMiHATI3aIli, TpoTe
LIe CyCITUIBHI SIBUIIA HAJTO LIMPOKOTO COLIAILHOTO 3MICTY Uil TOTO, a0M MOXKHA
OyJ10 IHCTPYMEHTAIBHO JOCIIAXKYBATU X BIUIUB Ha IPOLECH KPUMiHAII3aLi.

Sk 3a3navae J[. banoGaHoBa, jAeTepMiHAHTaMH JAWHAMIKH KPUMIHAJILHOTO
IIpaBa Ha TENEpillHil 4ac ciij BU3HaBaTU: |) MO3UTHBHI JeBialii, mos’s3aHi 3
PO3BHUTKOM i OPi€HTAIII€I0 HA CYYacHI COMLIaNbHI MIHHOCTI, SKI MAIOTh TCHICHIIIO
Ha Hl,LlTpI/IMKy KOH(OPMHOCTI 3 00Ky O1IBIIOCTI HAacETIEHHS; 2) MIXXHAPOIHI CTaH-
JapTH KPUMiHAJIBHO-TIPABOBOT'O TIOBOJKEHHS 31 3I0YMHISIMH Ta )KEPTBAMH 3JI0YH-
HiB; 3) i1€0JI0TiI0 KPUMIHAIBHOTO MTPaBa SIK Ha CBITOBOMY, TaK i Ha HAI[iOHAIBHO-
My piBHI; 4) Oe3cHCTEMHY 3aKOHOJABYY iHBEPCil0 KPUMiHAIBHO-IIPABOBHX HOPM,
M7 SKOK CIiJ PO3YMITH TPUHHSATTS HOBEJ 0€3 JOTPUMAaHHS HACTYIHOCTI Ta
y3rOKEHOCTI !

OCKiNbKH TUHAMIKa KPEMIHAIBHOTO MpaBa OXOIUTIOE B TOMY YHCHI i KpuMiHa-
Ji3amiio B i «KIIacCMYHOMY» po3yMiHHI (BHeceHHs 3MiH 10 TekeTy KK), BinmoBiaHo
1 TUTaHHS 00CTaBHH, SIKi 11 3yMOBIIOIOTE, TEXK BapTO aHAII3yBAaTH CHCTEMHO, PO3Y-
MIIOYH, 110 CEepeJl HUX € YMHHUKH SIK TIO3UTHBHI, TaK 1 HETaTHBHI.

I tyT Baxko He moroxutucs i3 I1. dpicoM y TOMy, 10 BXKE ITiJ] 4ac BH3HAYCHHS
KOJIa 3JIOYMHHOTO, TOOTO B MPOIIeCi KpUMiHaIi3allil, 3aKOHO/IaBeIlb TOBUHEH ypa-
XyBaTH, KPiM IHIINX MOMEHTIB, ICTOPUYHI ySBJIEHHS, 1[0 CKJIAIUCS B CyCIUIBCTBI,
mpo 100po 1 3710, CIIPABEIUBICTE 1 HECIIPABE/IIMBICTh, 3I0YMHHE 1 HE3JIOUHHHE,
IHIII HiHHICHI Opi€eHTAaNil, MOPaJBHI i eTr4Hi Kareropii'®. Takox BYCHHMIT 3a3HAYAE,
110 Ha KpUMiHali3alito (OKpiM 3a3HaY€HUX BUIIE SIBUIL MOPAJIbHO-€TUYHOI IPU-
pomu. — Aém.) BILUIMBAIOTh HAHPI3HOMAHITHIII YHHHUKH: ICHYIOUl B CyCIiJIbCTBI
iCTOpHUYHI, coLlialIbHi 1 KyIbTypHI YMOBH, TpaJuLlii BUOOPY CIocOOy peryItoBaHHs
MEBHUX CYCIJIBHUX BIJIHOCHH 1 0araro iHIIOT0, OCKIJIBKH MPABOBE PETYITIOBAHHS
(30Kpema 3a JIOTIOMOTOK KpHUMiHAi3alil 1 JeKpUMiHai3alii OKpeMHX [isHb) €
HACJIJIKOM [T PI3HUX CYCHUIbHUX SIBHILI, Y SIKHX, IPUPOIHO, OEPYTh y4acTh YUH-
HHKH CBIZIOMOCTI i ieosorii'®.

ToOTo, sik 6aYUMO, JTOCIIHUK PO3pi3HI€ YNHHHUKH, SIKI 3aKOHOJABELb TTOBHU-
HEH BpaxyBaTu (ToOTO OaXkaHe), a TAKOXK Ti, 110 BIUTUBAIOTH HA KPUMIHATI3AIIO Y
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peanbHill AificHocTi (TOOTO (hakTUuHO icHyroue). Jlo peui, 3a3Ha4ae B IbOMY KOH-
tekcri B. TynsikoB, cyyacHe KpUMiHAIBHO-IIPaBOBE MPABOTBOPEHHS 3/1€01IBIIOTO
30pi€HTOBAaHE HE Ha CYCHIJbHY AyMKY Ta HapaTHBU OKPEMHX BEPCTB HACEJICHHS, a
BUKOHYE TIEBHY TIOJIITHYHY BOJIO, UM 30CEPEIPKCHO B HAYKOBHX KOJEKTHBAX, IO
BiMOOPaXKaIOTh yCTAICHI TPAAUIN] BIACHOT HAYKOBOT IITKOJIH .

Ha meBHy TADICTH PO3BUTKY CYCIIUIBCTBA, SIKa Ma€ BimoOpa)kaTHCS B TOMY
4yrCii | yepe3 kpuMinamizaiito, Bkaszye O. O. TlameHko, Ha JyMKY SIKOTO HasBHA
KpHUMiHaIbHO-TIPaBOBa 3a00pOHa MepeayciM MOBUHHA MAaTH iCTOPUYHE MiAIPYHT,
a OT YBEICHHs HOBOI Ma€e OyTH 3yMOBJIEHE 3MIHOIO YMOB JKUTTSl CYCILIBCTBA. ..
SIKiio 1uist 3’sCyBaHHs HasIBHOCTI ICTOPUYHUX (3aKOHOJIABUMX) TPAIMIIIN T0CTAT-
HIM € 3BEpHEHHS JIMIIE 10 KPUMIHAJILHOTO 3aKOHO/IaBCTBA MUHYIIUX 4YaciB (TOOTO
JI0 TIOTIepEIHIX TTaM’SITOK TpaBa, 1 JIMIIC OJHIET raiy3i — KpUMIHAIBHOTO TpaBa),
TO CyCHiIbHI HOBaIil MOXYTb BifOyBaTucs y HaiipisHOMaHiTHimuX cdepax. Lle
MOXe OyTH, HaIIPUKJIA, IEPEXi/l CyCIiIbLCTBA JI0 1HIIIOT MOJIEII COLiaTbHO-EKOHO-
MIYHOTO PO3BMUTKY, HETaTHBHI HACJIIAKM HAayKOBO-TE€XHIYHOIO IIPOrpecy, 3MiHa
MOJITHYHOT CHTYyalii B KpaiHi, HACTaHHs MEBHUX HAA3BHYaWHHUX 1 HEOPIUHAPHUX
nofii (aHekcis Kpumy, BiiiHa Ha JloHOACI, MOMIMPEHHS €ImiIeMii, 3arpoBaKCHHS
Ha/I3BUYAIHOTO CTaHy TOIIO), 3MiHA IMHAMIKH BIAMOBIIHUX CyCIiJIbHO-HEOe3meu-
HUX SIBHLI .

Taxox, aHaI3yl04M KPUMIiHAIII3AII0 3JI0YMHIB IPOTH CBOOOIU Ta 0COOUCTOT
HEeIOTOpKaHHOCTI, A. B. AHApyIIKO 3a3Ha4yae: Te UM iHIIE KOJIO JisIHb, SIKi 3aKOHO-
JIaBellb 3apaxoBYe JI0 TOCSATaHb Ha CBOOOY 0COOM, 3aJIC)KUTh BiJl HU3KU (PaKTOPIB,
cepen Akux — crenudika Tiel yM iHIOI KpaiHK, TpaguLil 3aKOHOTBOPEHHS, 1110 B
HIN CKIIAJINCSI, 3MICT, SIKUi BKJIaJICHO 3aKOHOJIABIIEM Y PO3YMIHHS CYTHOCTI 0COOHU-
ctoi cBoOOH TOIO' .

Otxe, BaroMuM (HaKTOPOM KpUMiHANI3aIIl € iICTOpUYHA TPAJUIIS B KOHKPET-
HOMY CYyCIIUIBCTBI, 1 Lie BigmoBinae npaxtuui €Bponeiicbkoro Coro3y: K CTBEp-
JDKY€ETbCsl y HoBinomiieHHi €Bpokomicii o Pagu €C ta €BpomnapiaMeHty, xoua
KpUMIiHAJIBHO-TIPaBOBI 3ax0u €C MOXKYTh BilirpaBaTé BaXKJIMBY POJIb SK JAOTOB-
HEHHS JI0 HAlliOHAIBbHUX CHCTEM KPUMIHAJIBHOTO MpaBa, OYEBHIHO, IO KPUMi-
HaJbHE TPaBO BiJOOpaXkae OCHOBHI IIIHHOCTI, 3BMYal Ta BHOIp Oyab-sSKOrO
cycrinbeTBa. JlicaboHcbka yroja npuidiMae 1o pisHOMaHITHICTh. 3 i€l NpUYUHU
0COOJNMBO BXIIMBO 3a0€3MEUUTH Y3TOIHKEHICTh 1 MOCHIITOBHICTh 3aKOHOAABCTBA
€C y cthepi kpuMiHAITBHOTO IPaBa, 11100 MaTH pealibHy A0JaHy LiHHICTB'S.

BucHoBKH 3 J0CHiTKeHHS i mepcneKTHBH MOAAJBIINX po3Bigok. OTxe,
CJIIJT BUCHYBATH, 1110 3 ypaxXyBaHHIM aHTPOMOJIOTIYHUX 3acajl PO3yMIiHHS 3aB/IaHb
1 QyHkuiit kpuMinamizaunii Tpeba 30epirati po3yMHuil 6aaHc MiX yHiBepcalbHU-
MH IIHHOCTSIMH, SIKi 3a0e3leuye KpUMiHAIBHO-TIPABOBE PETyJIIOBAHHS, Ta 1CTO-
PUYHHUMHU TPaJULISIMU KOHKPETHOI IOPHCAMKIII, B MeXkax sKoi BiOyBaeThbCsl Take
IIpaBOBe peryiroBaHHs. [lomanpiii J0CTiHKEHHS B [IbOMY KOHTEKCTI ependadaTu-
MyTb aHalli3 MPAKTUKU KpUMiHali3alii y kpaiHax — uienax €C.
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Vitalii Gatseliuk. Legal traditions in the multiplicity of factors of criminalization
of socially dangerous acts at the modern stage

In order to determine the relevance of theoretical approaches to understanding the
factors of criminalization of socially dangerous acts in the context of the current state
of legal protection against crime, the article analyzes legal traditions in the multiplicity
of factors of criminalization in the context of globalization trends and processes of
European integration.

Like any other social process, the criminalization of behavior does not occur in a
vacuum, it is influenced by numerous external circumstances. Understanding their
nature and the degree of influence will allow to determine the content of criminalization
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processes more precisely and to propose tools for their improvement that would take
into account this kind of influence.

Unfortunately, the practice of criminalization often neglects to take into account
the historical context, which requires a critical analysis of the relevance of this factor
at the present stage. Neoliberalism and globalization are, of course, factors of
criminalization, but these are social phenomena of too broad nature for instrumental
research of their influence on the processes of criminalization.

The anthropological principles of determining the factors of criminalization are
analyzed as opposed to the state-oriented approach characteristic of post-Soviet legal
regimes. Article underlines the importance of reflecting social needs in the law, rather
than the arbitrariness of the legislator. So, the question arises, how to determine the
moment of occurrence and "seriousness" of the violation of the natural laws, which,
obviously, should be reflected in the formation of a certain social need, but taking into
account the modern understanding of anthropology of criminal law.

1t is argued that a significant factor in criminalization is the historical tradition in
a particular society and this corresponds to the practice of the European Union. as
stated in the Communication of the European Commission to the EU Council and the
European Parliament, although EU criminal law measures can play an important role
as a complement to national criminal law systems, it is clear that criminal law reflects
the basic values, customs and choices of any society. The Lisbon Treaty accepts this
diversity. For this reason, it is particularly important to ensure coherence and
consistency of EU legislation in the field of criminal law in order to have real added
value.

It is concluded that a reasonable balance should be maintained between the
universal values provided by criminal law and the historical traditions of the specific
Jurisdiction within which such legal regulation takes place.

Key words: criminalization of socially dangerous acts; criminalization factor;
European integration.



