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IHocTtanoBka mpodjemu. Y mpoueci BUHUKHEHHS 1 (opMyBaHHS BHUTOKIB 1 3acaj] MO3UTUBHOTO
npaBa HOro CyTHICTh Mi3HAETHCS JIFOABMHU 3HAYHO IMi3HIIIE, H’)K BUHUKAIOTH 1 MPAKTUKOIO JTUKTYIOTHCS
3araabHOO00B’ A3KOBI TTpaBMiIa MOBEAiHKH. CaMe K TTO3UTHUBHE ITPaBO BUCTYTAE Y BUTIISAI KOHKPETHO BH-
3HAYEHUX, €UHHUX 32 CBOIM 3MiCTOM, 3araJbHOOOOB’SI3KOBUX ISl BCHOTO CYCIUIBCTBA MIPABHII MTOBETiH-
KH, SIKi TIOPO/KYIOTh 3MIIHEHHSI COIIalIbHUX O00OB’s3KiB, IOBUHHOCTEH, JOMaraHb 4iCHIB CyCIiJIbCTBA
LI0/I0 Ha/IaHHs M 3aKOHHMX MpaB i CBOOO, MPUBLIEIB, YaCTKH CYCHIILHOTO HagOaHHs a0o MJIOAIB Biac-
HOI MIPOIYKTUBHOI Mpalli. A yMOBH, B SKHX ()OPMY€ETHCSI YUHHE 3aKOHOAABCTBO, JYKE TICHO MOB’s3aHi 3
TUMU TIPOIIECAMH, SIKi BiIOyBarOThCS B JIEpKaBi, OCKIIBKA OCTaHHI IUIIXOM CYNEepedHOCTEH iHTepeciB
PI3HHX COIIaAIbHUX TPYII TBOPSATH TaKy MPaBOBY 0azy, sSka BiAMOBigae MparHEHHSIM MaHIBHOTO KJacy B
COIIiaJIbHO HEOAHOPITHOMY CYCITUIBCTBI.

Came 1 TOJIOKEHHS BU3HAYAIOTh aKTYaJIbHICTh IOPYIIEHOT MPOOIEeMaTHKH.

AHaJii3 ocTaHHIX q0CHiIKeHb. METOIOIOTIYHOK OCHOBOK CTarTi ctanu npaii B. baOkina, B. ba-
guHiHa, B. J)KypaBcekoro, M. Koctumpkoro, B. Hepcecsiama, H. Onimenxo, M. Ilanosa, O. Konuienka,
H. IMapxomenxko, C. Cruskn, JI. dymrepa, P. Xandina, 1O. llemmrymenka, siki CIpUsSIOTh OCMHCICHHIO
MOTOYHUX MPOLECIB y TEOPii MpaBa Ta MalOTh BaXKJIMBE 3HAUYEHHS 151 IIOJANIBLIOTO iX JOCITIKEHHS.

Buxopnsuu yxe 3 TuX QpyHIaMEHTaIbHUX OCHOB, SIKi BOHH 3aKJIaJIM, BBAKAIO 32 AOLIIbHE MPOBAJANUTH
BJIACHI JIOCTIDKSHHS BU3HAYCHOT TIPOOTIEMAaTHKH.

Merta crarTi. MeTOIO € BUCBITIICHHS ICTOPHYHAX YMOB BUHUKHEHHS THX 3aCaJl | BUTOKIB TTIO3UTHBHO-
ro IpaBa Ha OCHOBI MPaBWJIBLHOIO PO3YMiHHS BU3HAYAJIbHUX IIEPIIOOCHOB, SIKi i € KIIOUOBUMH (haKToO-
paMH B POLECi 3aKOHOTBOPEHHS.

OcHoBHi pe3yibraTu aociaimxents. OdiniiiHe BCTaHOBIECHHS a00 BU3HAHHS HOPM TO3UTHBHOTO
MpaBa, BUPaXEHOTO B 3aKOHAX Ta 1HIIUX OQIIiITHAX JKepenax, BiiOyBaeThcs Ha 0a31 BHHUKHEHHS chop-
MOBaHUX YMOB YHUTTSI CYCITITLCTBA Ta JISUTHHOCTI IepyKaBH, 110 TPOANKTOBAHI IPH IIHOMY COITiaTbHUMHU
nmorpedamMu, IUISIMHA, OYiKyBaHHSIMH WICHIB CyCITUTLCTBA, OpraHi3alliil JIofeid, OpraHiB Aep>KaBH, MOCTY-
MOBOTO HAKOMMMYEHHS TOCBiLy X 3a10BOJICHHS, pealizallii Ta BUPILICHHS! BAHUKAIOUUX IPOTUPIY 1 T. 1.

Bynb-sika mosia HOBUX MOTPEO, 1[iJIeH, COIlIaIbHUX POJICH Ta IHIIUX BaXJIMBUX YMOB i (DaKTiB, TUIIO-
BUX JIJISl CY9aCHOTO ICTOPHYHOTO €TaITy PO3BUTKY CYCITUTBLCTBA, Ma€ HAa METi TAKOXK OTPUMATH peabHE BU-
paXXeHHS Ta 3aKpiIICHHs y BUPOOHUIH, comianpHil cepax Ta 0COOMCTOMY JKHTTI JIFOAEH, iX CIIIBHOT,
y IISUTBHOCTI OpTaHiB Jep KaBH, MepII HiXK I1i oTpedu, Liji, posli OTPUMalOTh 3arajbHe BU3HAHHS 1 3a-
KpiruieHHd B 3aK0oHi. HalfuacTime TakoMy 3aKpilUIeHHIO IEPEAye iX BU3HAHHS Ta HiATPUMKA CyCITIBHOO
MOPAaJIII0, PEIIri€r0, MPAaKTUKOK YMHOBHUKIB, JEPXKABHUX CIYXKOOBI[IB 200 MOJIITUYHUMHU Ta 1HITUMHU
IpPOMaJICEKUMH OpraHi3allisiMu, 3aBIsSKA YOMY BUHUKAE MOXKIIMBICTh PO3IIISLY MMTAHHS PO MPaBOBE 3a-
KpIIUICHHST 3aKOHAMH Ta 1HITAMH PIIICHHAMH ACPXKaBU BiIITOBITHUX BIIHOCHH.

Tomy BUBYEHHS, CTAHOBJICHHS Ta PO3BUTOK COLIIaJIbHUX MPOLECIB, 1110 BUKIUKAIOTh NOTPedy B IIPaBO-
BOMY DPEryJIOBaHHI TUX YH 1HIIUX BiJHOCHH, € a0CONIOTHO HEOOXiHOI YMOBOIO AJISl MPAaBUIILHOTO PO-
3yMiHHS 0cOONIMBOCTEH (OPMYyBaHHS TTO3UTHBHOTO MPaBa HE3aJIEKHO BiJl TOTO, BiOyBaeThes Take (op-
MYBaHHSI IIUISIXOM CIIOHTAHHOTO CTAHOBJIICHHSI 3BHYAl0, JIETITUMI30BaHOTO TOTIM JIEpKaBOKO MPABOBUM
MUISIXOM, 200 TIITXOM TIOCTYITOBOTO HAKOTTMYCHHSI CYIOBOI MPAKTHKH, PEIITIHHUX 1 MOpaIbHUX IPABHII,
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a00 LUISIXOM 3aKOHOJABYOTO BCTAHOBIICHHS (IUKTYBAHHSM) MPABOBHX HOPM JCPKaBHHMH OpraHaMH.
3BUYANHO, MPAKTHKA CXiTHUX JIECIOTIH, aOCOIFOTHUX MOHAPXIiH, (alIUCTCHKUAX PEIKUMIB Ta IHITNX GOpM
ICHYIOUMX 1CTOPHYHKX MOJITIeH BEpXOBHOT HEOOMEIKEHOT BJIaTH MICTUTh Y CBOEMY CKJIAJIi €JIEMEHTH CBa-
BOJIi, HABITH MPSIMOI PO3MPaBH 3 HEYTOIHUMH, IrHOPYBaHHS IHTEPECiB HAPOIHUX Mac, IpsSME MapHOTpPAT-
CTBO ¥ po3mady movecTe i MpuBiieiB HAOIMKEHOMY OTOUEHHIO 1 T. . AJIe TIpH IOMY BITJIUB 3aKOHOZaB-
YOro CBaBULIS Ha MPABOMOPSIOK 3aBXKJIM MA€ BUITAJIKOBUI XapaKTep, HaBITh TOA1, KOJIM HOr0 HACIIJIKH
MOXYTb OyJIM TPUBAIUMH 1 Ty’Ke TSHKKAMU JIJIsl HAPOIB 1 IepIKaB.

CBaB/LIs, TOMWJIKH, O3TITYy370CTI TIPABUTENIB, CY/UIIB, TApJIaMEHTIB Y1 3aKOHOAABYHNX 300piB HE MO-
KYTh PO3IISIAATUCS SIK Ail04€e MMPaBO, OCKUJIBKK BOHU HE CTBOPIOBAJIM MPABOIMOPSAKY Y BiIHOCHHAX MiXk
JIFONIEMU, TIPABOMOPSAKY YIIPABIIiHHS, CTAIOTO MPOIIECy pealtizaiii CyCIiIbHAX BiTHOCHH. TOMy CBaBULIA
B Oynb-sIKill oro ¢opmi, TOUYMHAIOYH BiJ| yKa3iB Ta Haka3iB (apaoHiB, iMIEpaTopiB, aOCOIIOTHHX MO-
HapXiB 1 3aKiHYYIOYM aHTH3aKOHHOIO TBOPYICTIO B Ta YUHOBHULIBKUM 3AMPHULITBOM € KOPUCIUBUM
€JIEMEHTOM, SIKUH 1 MOPOKy€e HAWOIbIIIE 3110 IS CYCIUTECTBA — 3aTOCTPEHHS MPOTHUCTOSHB 1HTEPECIB.

st Teopii mpasa 1e auie 00’ €KT 3arepedeHHs 1 MOKa3HUK COLiabHOI MIKOM, a He KpUTEpii mpasa.
PeanpHO BHHMKAOYI comianbHi MOTpeOW 1 IMiICTaBU MTPABOBOTO PETYIIOBAHHS PO3TIISAIAIOTHCS B MTPABO-
Bill JTiTepaTypi sIK pi3Hi (aKToOpH, 10 3yMOBIIOIOTh MPOIEC PABOBOTO PETYITIOBAHHS, OTO 3MIHHU, CKa-
CyBaHHS JIIOYMX HOPM IpaBa. BakiauBo Npu bOMY HIAKPECIUTH, IO HAETbCS PO CKIAI0BI, sKi (op-
MYIOTh IIPAaBOTBOPUYHUM MPOLEC 1 3HAXOASTHCS, SIK MPABUIIO, 3a IPABOTBOPUICTIO NEPKABU, IPU LLOMY
BOHU JIETEPMIHYIOTH 3MICT OCTaHHbBOI Ta ii pe3ynbTaTi, TOOTO caMe MO3UTUBHE MPABO.

CorrianbHi akTopH, 0 0e3MocepeIHbO BINTUBAIOTH HA 3aKOHOTBOPYHH MpoIiec, TOOTO Ha TisSUTbHICT
JiepKaBU I0ZI0 BCTAHOBJICHHS a00 BH3HAHHS MPABOBHX HOPM, HEOOXiTHO PO3MISAATH SIK MEpeayMo-
BU IPABOTBOPYOCTI 1 TIO3UTHBHOTO IMpaBa. ToMy BHIAETHCS AOLUILHUM OXapaKTEpU3yBaTH Pi3Hi COLi-
aJbHI YMHHWKY, 10 BIUTMBAIOTH HA MpoIec GopMyBaHHS IpaBa SK OCOOIHMBOTO COIIaTEHOTO FOPHINY-
HOT'O TPOIIECY, SIKWH TeHETUYHO TOB’sI3aHUN 3 MPaBOTBOPYOIO JiSUIBHICTIO JIep)KaBH, aje He TOTOXKHUH
caMmiif MpaBOTBOPUOCTI SIK IOPUANIHO O(YOPMIICHOMY HPOLECY 1 HOro pe3yabTaTy — O3UTUBHOMY IIPaBY
[2, c. 148].

Bu3HaHHS Takoro comiajgbHOTO MpOLECy, L0 Mepeaye W 3yMOBIIOe odilliiiHe MO3UTHBHE MPaBo, Xa-
PaKTEpHO HE TLIbKU AJIs1 MAPKCUCTCHKOI KOHLIEMIIT paBa, a i JUIsl TAKUX BEJIMKHX TEOPETUYHUX KOHIIEII-
1iil mpasa, SIK MPUPOIHE MPaBO, ICTOPUYHOI, TICUXOJIOTIYHOI 1 0COOIMBO COIIOJIOTIYHOT IIKOJIM TpaBa,
OCHOBOIO SIKOT € Teopisl iHTepecy. 3aralbHUM Ul BCIX LUX MPAaBOBHUX TEOPii, OCHOBHOIO METOIO € II0-
IIyKH COLIaJbHOI CyOCTaHIii, MPUYMHH, 0 TOPOIKYIOTh HOPMH MO3WTUBHOTO TpaBa. Lli Teopii Bino-
MU yropcbkuii 1opuct akajaemik JI. dymnep xapakTepusye K FeHeTHYHI KOHIEMIi, 110 MaroTh Ha yBas3i
YUHHUKH, SKiI € IPUINHOIO MOSIBU IMPABOBUX HOPM, Ha BiIMIHY BiJl FOPUINTHOTO TTO3UTHBI3MY, IO Opi-
€HTYETHCSI HA PO3KPUTTI BCHOTO TOTO, IO JIOTIOMAarae BUSIBUTH TPABOBUH XapaKTep MpaBHIl TOBEIIHKH, 1
Hivoro OuibIre [4, c. 141].

Bijomi ropuCTH-TEOPETHKH TpaBa, XapaKTEPU3yOUYH MPaBOBI JOKTPHHH, MOPS 3 OCHOBOIOJIOKHU-
MU, 0a3MCHUMH YMHHUKAMH MPABOTBOPEHHS BaKJIMBE 3HAUEHHS NMPHUIUIIM MaTepialbHUM Ta iHIIUM
00’ eKTHBHAM OOCTaBUHAM, /IO SKHX BIJIHOCWIIM YMOBH KHTTEMISUTHOCTI CYCIIBCTBA, IHTEPECH TIaHIB-
HOTO KJIacy ab0 BChOI'O HapOJLy, 1I€0JIOTI4HI, COIIaIbHO-TICUXOJIOTIUHI YSBJICHHS Ta BOJIbOBI MIPArHCHHS
KJIaciB, TOOTO CYCHIJIbHY CBiIOMICTb, SIKa BUpa)kKa€ iHTEpECH Pi3HUX KJIaciB i BepcTB HaceneHHs [3, ¢. 96].
Cepen cy0’ eKTHBHUX, TOOTO iIEHHUX 1 IICUXOJIOTIIHUX, (haKTOPiB (hOpMyBaHHS MTO3UTUBHOTO MpaBa IIif-
KPECIIOBAIOCS BAKIIMBE 3HAYCHHS MPABOBOI CBiZIOMOCTI 0COOMCTOCTI, a TaKoK (JOpMyBaHHS BOJIi Kiia-
CiB, IKi CTOSITh TIPH BJIaJIi a00 MparHyTh 3aBOJOAITH Heto. HapernTi, 0coOnMmMBO akieHTyBajlach yBara Ha
(dopMyBaHHi Jiep>KaBHOT BOJIi IIUITXOM HaB’sI3yBaHHs AHIBHUM KIJIACOM CBOTO iHTEpecy, sKa € HiOu 3a-
BEPLIATHHOIO Ta BU3HAYAIBHOIO CXOAWHKOIO COLIaIbHOTO Mpouecy GopMyBaHHs MpaBa, CTBOPEHHS Aep-
’KaBOIO IIPABOBUX IOPUAMYHUX HOPM, TOOTO BJIACHE IOPUIUYHO 0(OPMIICHUM IIPOLIECOM IIPABOTBOPYOCTI.

VY nitepaTypi MUHYJIOTO CTOJITTS PO3POOJISBCS 1 IO THIIUH IMiJIX1]T 1010 PO3YMIHHS BU3HAYAIbHUX
(hakTopiB TpoIIECY TPABOTBOPUOCTI:

— MpIOpHUTETHE 3HAYCHHSI EKOHOMIYHHX (DaKTOPIB JIsi BHHUKHEHHSI TPABOBOI HaI0Y/IOBH;

— ¢opMyBaHHS IHTEPECiB 1 BOJIi MaHIBHOTO KJIACY;

— 3YMOBIICHICTb MTPaBOBOi (POPMHU 3MICTOM CYCTUTBHHUX BiTHOCHH;

— BHYTPILIHIO Y3TOMKEHICTH HOPM IPaBa;

— 00’ €KTHBHY 3yMOBIIEHICTb CITiBBiIHOIIIEHHS 3aCO01B IPAaBOBOTO PETYIIIOBaHHS;
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— COLIaTILHO-TIONITHYHI (haKTOpH MPaBOTBOPYOCTI, y ToMy uncii posis KITPC y BupoOneHHi npaBoBoi
MOJITHKH, T Y4acTh Mac y MPOLECi MPaBOTBOPUOCTI;

— (hopMyBaHHs TOTPEO Y IPAaBOBOMY PETYIIFOBaHHI y JISIILHOCTI Cy0’€KTIiB 3aKOHOJIABYO] 1HIIIIaTHBH,
a TaKoX y cTaii po3poOKku 3akoHONpoeKTY [1, c. 220].

VY ananizoBaHiit MOHOTpadii cTaBUIUCH 1 iHII BaXKJIMBI MPOOIEMU MPABOTBOPUOCTI: MPOTHO3YBaHHS,
IUTaHyBaHH IPaBOTBOPUOCTI, 3aKOHOABYA TEXHIKa i 1H.

VYei ni npobnemu, 6e3cyMHIBHO, MAIOTh BIAHOILICHHS /10 TPABOTBOPUOCTI SIK BU3HAYAIBHOI AiSTILHOCTI
JeprKaBu.

He Bkasyroun Ha winmii psia HenodikiB MoHorpadii, mo Oyfau NpUTaMaHHUMH PiBHOIO MIpOIO BCIM
poboTaM TOro mepiony, OCKiIbKM HEMHUHYYE BUCTABISUIM Ha MEPIIMH IUIaH IepeBard cowianizMy i Horo
JiSUTBHOCTI B TEOPETUYHUX OCHOBAX KIIACHKIB MapKCH3MY-JICHIHI3MY, 30BCIM HENPaBUIILHO BCIIAKO BiJl-
CTOPOHIOBAJIMCH a00 BiXPELIyBaJINCH BiJl MPOOJIEMATHKH, sIKa JeKJIapyBajacs AeMOKPAaTHYHUMHU IIPaBO-
BHUMH TeopisiMU. Bin3HaumMmo nuie TOH acHeKT 3alpoIlOHOBAHOTO IMiIXOAY, SIKMH LIKaBUTh HAC CaMe B
Cy4aCHHX YMOBax.

Tak, aBTOp nepiuoi rmasu Ha3BaHoi KHUTH npodecop P. Xandina Buxonuna 3 Toro, mo MOHITTS Ipa-
BOTBOPYOCTI € HAYKOBO OOI'PYHTOBAHUM IIPOLIECOM, SIKHH sIBIIsiE€ CO0010 (hOpMY Jep>KaBHOTO KEPIBHULITBA
CYCITLTBCTBOM, IO 3aBEPIIy€ Mporiec GopMyBaHHS Tpasa i BigoOpakae JuIe corliaibHi YAHHUKA [THOTO
mporecy [1, c. 58]. Ane gxio 1ie Tak, To, o CyTi, MOBa MOBUHHA Oyita O WTH He PO BCi COMiabHi SBHIIA,
SIKi ICHYIOTh B CyCITIJILCTBI, @ JIMIIE Ti, SIKi BPAXOBYIOTHCS Ta PEATi3ylOThCS B TPABOTBOPUiil AisTBHOCTI
JeprKaBU.

Tum gacom P. Xandina nparaymia 3a KpuTepieM BayKJIHMBOCTI OXOMUATH OUTBII ITUPOKE KOJIO TEHCHITIH,
K1 BIUIMBAIOTh Ha MPOLEC 3aKOHOTBOPEHHS BKIJIIOYAIOUU CIOAM BCl MPOLECH, IO IEPENYyIOTh PillIEHHIO
IIPO MiATOTOBKY NPOEKTY HOPMAaTUBHOTO aKTa Ta BUPAXatOTh IOTPEOH B IPAaBOBOMY PETYIIIOBaHHI. Takuii
ITiJTX 1] OXOTUTIOBAB PealIbHi )KUTTEBI €JICMEHTH, TIPOIECy ITPaBOTBOPEHHS, SIKi MalOTh OyTH ITpOaHaji30Ba-
Hi Ta 3roI0M BimoOpakeHi i 9ac 3aKOHOMABYOl MisITEHOCTI JiepskaBu. AJle OCHOBHI BUMOTH 1 TTOTpeOH,
K1 3yMOBJIIOIOTh IIPUMHATTS 3aKOHY Ta NO3UTUBHOIO IpaBa, CJIiJ| LIYKaTH HE JIMIIE B caMii IIpaBOTBOP-
YOCTI, a MBHUAIIE B 00’ €KTaX 1 MUIIX BCTAHOBJICHOTO JIEP’KaBOIO TIO3UTHBHOTO mpasa. [li3HaHH:, aHaTi3,
HayKOBUH MIAXiJ IO TIPAaBOTBOPUOCTI, O€3CYMHIBHO, HEOOX1THI IS 3aKOHOJABYO1 MisUTEHOCTI JIepKaBH,
ajie Il BOKJIMBI 3aC00M MyOJIIYHOT MisTIBHOCTI HE CJIiJI OTOTOXKHIOBATH 3 CAMHMM COLIaJbHUM ITPOIECOM
(dopmyBaHHsI HOpM TipaBa. [lepkaBHA MPABOTBOPUICTb JIUIIE 3aBEPIIYE 1 Bi0Opakae BIUIUB Ha HOpMY-
BaHHsI HOPM TIpaBa 3 OOKY €KOHOMIKH, MOJIITHKH, KOHKPETHUX IHTEPECIB 1 YSBJIECHb PO MpaBo, mo dop-
MYIOThCS Yepe3 YMOBH, IPOJMKTOBAHI CITIOCOOOM JKUTTEAISITEHOCTI, SIKi 3TOZIOM 3aKPITLTIOIOTHCS 3aKOHOM
1 BUpaKaroThes y (hOpMi O3ZUTUBHOTO ITPaBa.

Jony1ieHi x aBTOpaMu Ha3BaHOT KHUTH 3MIITyBaHHS MOHSTH «ITi3HAHHS», «BUBYCHHS, «BUSIBICHHSD)
coliaNbHUX (DaKTOPIB Y MPOIECi MPaBOTBOPUOCTI 3 pealbHUM iICHYBaHHSIM 1 BIULTHBOM COI[iJIbHUX MPO-
[ECIB XKHUTTS CYCHUIbCTBA Ta PI3HOMAHITHOT TiSUTHOCTI JIEpXKaBH HE Jaji0 MOMKJIMBOCTI PO3KPHUTH 1 BU-
JOUINTH CYTHICTh CaMOTO TOHSTTSI «COIaJIbHUM Tporiec GOpMyBaHHS MpaBay, Ha BiMIHY BiJl Horo 3a-
BEpUIATILHOT CTail — IOPUANYHOTO MPOIEeCy MPaBOTBOPYOCTI, KUK OE3MOCEPEAHBO MOPOKYE HOPMH
YHUHHOTO TTO3UTHBHOTO TIpaBa.

BucnoBku. OTxe, 3 yIIEBHEHICTIO MOYKEMO 3asBUTH, 110 ICTOPHYHI yMOBH BUHUKHEHHSI TO3UTUBHOTO
mpaBa GopMyBaucs Yepe3 MPU3MY COLiaIbHIX IHTEPECiB TUX MPOLIAPKIB, SIKi epeOyBaiiu 01 AepiKaB-
Horo amnapary. JlaHi o6cTaBUHM 1aBaJId MOMKJIMBICTh IPUHMATH TaKi YIIPaBIIHCHKI PILICHHS, sKi Kpaiie 0
3axHINaId IXHI MaifHOBI MpaBa Ta MOXKIIUBOCTI Yepe3 Npu3My (OpPMYyBaHHS IO3UTHBHOTO TIpaBa, sIKe Mae
3arajJbHO000B’ I3KOBUI XapakTep AJsl BCbOTO CYCHiIbCTBa. ToMy, MiICyMOBYIOUH, 3 YIIEBHEHICTIO MOXe-
MO 3asiBUTH, 1[0 YMOBH, 3aCaJH Ta BUTOKH YMHHOTO 3aKOHOJABCTBA (POPMYIOTHCS B MPOLECi B3aeMOAil
Pi3HUX COLAJIbHUX KJIACiB CYCHIIBCTBA Ta 3aKPIIUIIOIOTHCS i/l BILTUBOM 1HTEPECIB €NITHUX MPOLIAPKIB,
SIK1 IUTSIXOM ()OPMYBaHHS 3araJibHO000B ’I3KOBUX HOPM ITOBEIIHKH CTBOPIOIOTH sl ceOe IpuBiIeiioBaHi
YMOBH I'pH.
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Jlyubkuii P. I1. IlpaBoBuii MOHITOPUHT npouecy (opMyBaHHS Ta PO3BUTKY MO3UTHBHOIO NMpaBa (Teope-
THKO-iCTOPHYHMIA acTeKT)

MerToro mocTiKeHHS € BU3HAYHTH OCHOBHI €TaITH, SKi IPOUTIIIO YHHHE 3aKOHOJABCTBO B IIPOIIECI CBOET €BOITIO-
mii. A TakoXX aKIEHTYBaTH yBary Ha TOMY, [0 Ha II04aTKy PO3BUTKY JIOCTBA IIPABO ICHYBAJIO y BUIVISI «3BHYAI0»
(3BH4a€BOT HOPMATHUBHOI CHCTEMH), 3 SIKOTO B IPOLIECI CBOTO PO3BUTKY CHOpMyBaOCs CydacHe «YHMHHE 3aKOHO-
JaBCTBO» (MO3UTUBHE MPaBo). ke XapaKTepH3y€eThCsl CKIAJHUMHU i€papXidHUMH 3B’3KaMH Ta OCOOIMBHMHU TIpa-
BWJIAMH TIPUHHATTS. METOO0IOTIs TOCIIDKEHHS CITUPAEThCS HA TPUHIMIIN iICTOPU3MY, CHCTEMHOCTI, HayKOBOCTI,
MDKIMCHUIUTIHAPHOCTI. BUKopHcTano Taki 3arajbHOICTOPUYHI METOIM: icTOpiorpadiuHuii aHali3, icTOpUKO-TeHe-
TUYHUH, TEPMIHOJIOTIYHUN aHalli3, KOMIIApaTUBHUH, THIIOJOTiYHMI. HaykoBa HOBH3HA BUPAXKAETHCS B TOMY, 110 Ha
OCHOBI IIUPOKOTO KOJIa OIyOJIIKOBAaHMX 1 HEOIMyOJIIKOBAHUX JIOCIIIDKEHb y cdepl IPUHLUIIB (GOPMYBaHHS IpaBa
Hamu OyJI0 CHCTEMaTH30BaHO Ta 00TPYHTOBaHO (hOpMy.Ty TPUUNHHO-HACIIIKOBUX 3B SI3KiB, SIKi B ITJICYMKY CIIpaBH-
JIM BU3HAYAJIbHUI BIUIMB HA Cy4yacHe IMO3UTUBHE TIPaBo.

Knrouosi crosa: cycninbeTBo, AepiKaBa, IO3UTHBHE IPABO, IPUPOAHE NIPABO.

Lutcky R. P. Legal monitoring of the formation and development of positive law (theoretical-historical
aspect)

The aim of the research is to identify the main stages that the current law passed in the course of its evolution.
And focus attention that in the beginning of the development of humanity law existed in the form of «custom»
(the customary normative system), from which in the process of its development formed a modern «current law»
(positive law). Which is characterized by complex hierarchical connections and special rules of acceptance. The
research methodology is based on the principles of historicism, systemicity, science, interdisciplinary. The following
general-historical methods have been used: historiographical analysis, historical-genetic, terminological analysis,
comparative, typological. The scientific novelty of the basis of a wide range of published and unpublished researches
of in the sphere of the principles of the formation of law we have systematized and substantiated the formula of
cause-effect relationships, which ultimately made a decisive influence on modern positive law.

Conclusions. The current law, as well as the formation of the state, has undergone a significant historical path
of its formation and development from the primitive custom to the established positive law of the state. At the
same time, in the early states, the customary way of legal regulation prevailed, even under persistent and ever-
strengthened attempts by public authorities to influence the legal life of the contemporary society and dominate it
through the judicial and administrative apparatus.

The very origins and principles of the current legislation can be found in the social regulation of the primitive
society, which was carried out, first of all, with the help of customs, taboos, morals, etc. At the same time, the main
principles of customary law as the first form of positive law were mythological and religious principles, which
also evolved and were supplemented in the process of further development of its forms. The origins of the current
legislation, which reflect the historical beginning of its phased formation and development, are different in certain
time and social terms.

As for the current law, it arose in the conditions of gradual and long-term formation of socially heterogeneous
society, as well as development, first of all, socio-economic relations. At the same time, the historical conditions of
the emergence of the officially established modern positive law, that is, the law of law, are formed, including, and
through the prism of social interests, layers close to the state apparatus. These circumstances made it possible to
make such managerial decisions that would better protect their property rights and opportunities through the prism
of the formation of positive law, which has a universal character for the whole society.

Key words: society, state, positive law, absolute law.
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