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Ilocnionceno icmopito cMaHo6AeHHs Ma DPO3GUMKY Npouedyp Hni0eomosKu
YUBiNbHUX chpas 00 cy006020 po3ensdy. O0epyHmMo8yemocs, wio 00 NOUAMKY
XVIII cmoaimms y 8imuusHanomy 3aKoH00ascmei Oyau gidcymui cneyianbhi HOp-
MamueHo-npagosi akmu, AKki peeyaioeanu 6 npoyedypy po3easidy UUGiAbHUX Cnpas.
Pepopmu cydy XIX cmosimms daroms cb0200Hi 6azomi niocmasu pozeasdamu ix
AK NOYAMoK (hopmyeanus Oinbul-MeHu nocaido8Hoi KoHyenyii nideomosku cnpa-
8u 00 cy006020 po3ensdy Cnpobu sussumu AKICHY C80EPIOHICIb YUBLALHUX NPOYe-
CYANbHUX BIOHOCUH, W0 CKAAOANUCS MIdC PAOSHCbKUM cydom [ ocobamu, AKi 6panu
yuacmo y cnpagi, npuseeau 0o moeo, ujo cmpykmypro nepwi L[ITK YPCP ne
BUOKPEMAIOBANU NIO20MOBKY ChpasU 00 Cy008020 po3easdy K camocmiilny cma-
0ito yusinvroeo cydouurncmea. LIITK Ykpainu 2004 poky 3aminueé ycmanene gop-
MYAHOBAHHS, HA38ABULU NIO2OMOBKY CNPABU NPOBAOICEHHAM Y CNPA8i 00 Cy008020
po32ensoy.

Karouogi caosa: cyo, yuacnuku npouecy, npoyecyansti 0006 s13ku, nideomoexa
cnpasu 00 cy006020 po3easidy, 00MiH 3MAANbHUMU NANEPAMU.

Gulyk Andriy. History of the formation and development of procedures for
preparing civil cases for trial

The article is devoted to the study of the history of formation and development
of procedures for preparing civil cases for trial. It is argued that the first prototypes
of preparatory procedures can already be seen in classical Roman private law. In
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the dialectic of its development, the Roman civil process overcame the path from the
legal and formative forms of the process, which operated during the republican and
principle periods, to the extraordinary procedure for the administration of justice,
the full and widespread use of which was observed from the second half of the fourth
century.

In 2004, the CPC of Ukraine replaced the established wording, calling the
preparation of the case a trial. At the same time, the legislator introduced a number
of novelties that ensure the participants in the process and the court of their
procedural rights and procedural obligations, as well as allow to optimize the
activity of litigation and settlement of civil cases, in particular at the stage of
preparation of the case for trial.

Keywords: court, participants in the process, procedural obligations, preparation
of the case for trial, exchange of competition letters.

3HayHa KiJbKiCTh MpaBOBUX SIBUIL ab0 KOHCTPYKIIiii, He3Ba-
JKalouM Ha iX, 31aBajiocsl 6, cydacHe HaIlOBHEHHSI, MalOTh caMOOyT-
HIO icTOpito BUHUKHEHHS i hopmyBaHHs. [ligroToBue MpoBamkKeHHS
B LIbOMY TIJIaHi HE € BUHSITKOM i3 3arajibHOTo MpaBuJa.

Iepiui npooOpasu MiAroTOBYMUX MPOLEAYP MOXKHA IMTOMITUTHU BXE
y KJaCUYHOMY PUMCbKOMY MpuBaTHOMY IpaBbi. [IpaBoBi mam’aTku
TOTO Yacy TOCUTb TOYHO BU3ZHAYMJIM OCHOBHI HAMPSIMU PYXY LIUBiJIb-
HOTO mpoliecy. B gianekTulii cBOro po3BUTKY pUMCbKUIA LIMBUIbHUIA
MpolieC MOA0JIaB IUISIX Bifl JericakiiitHo1 i (popMyJIsIpHOI (hOpM TTPO-
Liecy, 10 JisIM MPOTSAroM pecitydliKaHChKOro mepiomy i mepiomy
NPUHLMNATY, O €KCTPAOPAMHAPHOIO MOPSAKY 3MiMCHEHHS Cymo-
YUHCTBA, MOBHE 1 MOBCIOJHE 3aCTOCYBAHHSI SIKOTO CIocTepiranocs i3
npyroi nojoBuHu IV cromitrs.

3BuYaiiHO, eroxa, 1110 PO3TJISIAAEThCS, IIIe He 3HaIa CaMOTO TepMi-
Ha «IIiArOTOBKA CIIPAaBU 10 CYIOBOTO PO3IJIsiay». K BinoMo, mpaBuia
JIeTicakLiiiHOro i GOPMYJISIPHOIO MPOLIECiB Nepeadavanu nomia npo-
BaJXKEeHb Y CIIpaBi Ha JBi CaMOCTIiliHi cTaii in iure Ta in iudicium. Ha
Meplliil cTaaii BinOyBalocsl Tak 3BaHE BUMHEHHSI ITO30BY 32 3aKOHOM,
siKe 3AiMCHIOBAIOCS B YPOUUCTi (popMi, i1 CTOPOHU TOUHO MOBTOPIO-
BaJIv CBSIIIEHHI c/TOBa U xXecTu nepea Mmarictpatom. Ll mpouenypi
nepenyBajia HU3Ka Aii, 1110 MalOTh YMOBHO MiArOTOBYMI XapaKTep.

Tak, mo3uBay MOBUHEH MOBIJOMUTHU BiMOBiTaueBi PO MOJaHUM
BUJ MO30BY, BPYUMBIIM HOMY KOTil0 MO30BYy ab0 3a4MTaBIIM CBOL
BUMoOrH. /1o 000B’ 3Ky Mo3MBava TaKOXK HaexXalo O3HANOMIICHHS
BilMOBiaya 3 HASBHUMM J10Ka3aMM, MOro BUKJIMK 10 Marictpary u
3a0e3MnevyeHHs SIBKM CTOpiH nepen nmpetopoM. IIpeTop, y cBolo yepry,
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Mir pOBOJIMTHU TIONEpeAHIO Oeciny 3i cTopoHaMu, Ha SIKili mepeBi-
psUIOCS, UM HE BU3HAE OOPXKHUK, 1110 3a00pryBaB, i UM HE CKaxe, 1110
rOTOBUI CILJIaTUTHU. AKIIO BiAMOBiIa4 CKaxe, 1110 TOTOBUM CIUIaTUTH,
TO HEOOXigHO OYJI0 MOro BUCIYyXaTU ¥ OTpUMATHU JOCTATHI rapaHTii.
SIK1110 X BU3HAHHS He BinOyaeTbcs, TO MO3MBay 3AiHCHIOE BUKIIMK
BinmoBinayua 1o cymy.

Hani mana OyTu mosiBa CTOPiH y Cy[i, Ie OCTaHHI BiIMOBiAHO 10
¢dopmu TIpen’IBICHOTO TMO30BY Ta Y MPUCYTHOCTI CBiIKiB YCTaHOB-
JIIOBAJIM MPEAMET CYA0BOIO PO3IJISIAY, YMM i 3aBepliyBajiacsl CTaist
in iure. CTOpoHM 3aiiicHIOBaIM BUOIp CyIIi, MiC/asl 4Oro Marictpar
y IMCbMOBII (hopMi BuaaBaB (popMyily, siKa MPOIOHYBajlacsl Mo3u-
BadeM BimmoBigauesi I yxBamoBajacad HuM. DopMyita Oyra aKTOM
CTOpiH, 110 BU3HAYaB MOJIE/Ib CYAOUMHCTBA; BOHA MiCTHJIA JeKJIapa-
il CTOpiH, BUMOI'M TMO3MBava ii 3arepedyeHHs BiAIoBigaya, a TaKox
Haka3 Marictpary, 1o ¢ikcye MOBHOBaxK€HHS CYAi Mif 4ac BUPi-
HIEHHS criopy'.

3HAuYHO Ti3Hille TMpoLEeIypH MiATOTOBKM CIIpaBU 3’ SBUJIMCS
Yy BITYU3HSIHOMY LMBIIBHOMY IIPOLIECYaIbHOMY 3aKOHOJABCTBI.
ITpyyrHM TaKOro CTAaHOBMIA CJil IIYKAaTW, SIK HAM BMIAETHCS, Y
3arajibHUX XapaKTepUCTUKaX TUMY LUBIIbHOIO CyTOYMHCTBA AOCIi-
JIXKyBaHOTrO 1epiony. AK BigoMo, Ha 3MiHY 3MaraJibHOMY pUMCbKOMY
LIMBiJIBHOMY TIpoliecy B (heonabHy I cepeadHbOBIUHY €Bpony Mpu-
WIIOB TpoLIEC CHiIUMii, IKUM He TiependadyaB ri1acHUX i1 Oyab-SIKUX
3MarajbHUX NPOLEAYP MiArOTOBKM cripaBu. Lle Oy MOMEHTH MaHy-
BaHHSI TAEMHOTIO Il MMCbMOBOTIO CYTOYMHCTBA 3 HEOOMEXKEHUMMU CY/I-
JiBCHKUMU TTOBHOBAXKEHHSIMU.

I B uboMy He OyJ10 HiYOTrO TMBHOTO, SIK MOXE 31aTUCSI Ha MEePILIUi
norsaa. Kpainu 3axigHoi €Bpomny JOCUTH YCITIIHO pelurioBaIn
MOJIOKEHHSI PUMCBKOIO LIMBIJIBHOTO MpaBa. Y MUTAHHSIX XKe MOpsIi-
Ky MPUMYCOBOTO 3[iiiCHEeHHSsI Cy0’€KTMBHUX LIMBIILHUX MpaB oOpa-
JIV IIJISIX CTBOPEHHSI BIaCHOI MOJIeJi LIMBUILHOIO cymounHcTBa. 1o
K CTOCYETBCSl BITUYM3HSIHOTO 3aKOHOAABCTBA, TO CHPUMHSITTSI pUM-
CBbKOTO TpaBa He MaJIo CUCTEMHOro XapakTepy. JlocTaTHbO cKa3aTu,
1o 1o moyatky X VIII croitTs Oyau BinCyTHi cnieliaabHi HOpMaTUB-
HO-TIPaBOBi aKTU, sIKi O peryjaioBalu NpOoLeIypy PO3IJsiAy LIUBiIb-
HMX CITpaB.

IIporte i3 MaIMHOM Yacy OKpeMi eJeMeHTU LUBUIBHOTO CYd04YMH-
CcTBa OyJ1M MEBHUM YMHOM MoJepHi3oBaHi. Tak, y 3aKOHOJABCTBi
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nepwoi nmonoBuHU XVIII cTomiTTsi 3ragyeTbcsi Mpo HEOOXiAHICTh
MOBiAOMJICHHS BilMoBigaya Mpo MOPYLIEHHS MPOTU HbOTO CIIPaBH,
yac i Miclie CymoBOro po3mIsiay, Mpo MOPSAOK BUPILIEHHS TOMe-
peaHiX KjomnmoTaHb cTOpiH. KpiM TOro, 3aKOHOJAaBCTBO BXeE MPSIMO
3000B’513y€ Cy/ HaJaTH BiIMoBimayeBi KOMilo MO30BY (4OJI00UTHOI).
OueBUIHO, IO TaKi MpaBuja Iie He OyJM 3[1aTHI KapAUHAJIbHO 3Mi-
HUTHU TOTOYACHY Caimuy (opmy LMBIIBHOTO IpoLiecy, MPOTe BOHU
TOPKHYJIMCS BaXKJIMBOI CTOPOHU CYIOBUX ITPOLIEAYD.

Pedopmu cyny XIX cTOMTTSI AalOTh ChOTOAHI Baromi IiJcTaBu
PO3MISIAATH 1X SIK MOYaTOK (POPMYBaHHS OiJIbIII-MEHII MOCIiA0BHOI
KOHIEMIii MiATOTOBKM CIIPaBU A0 CyIOBOr0 PO3IJIsIAY. X0oya B pOCiki-
cbkoMy CTaTyTi HIMBILHOIO CyIOYMHCTBA 1864 pOKY 1lie He TOBOPH-
JIOCS PO MiATOTOBKY CIIPABU JO CYJOBOTO PO3IJISIAY SIK CAMOCTIHY
CTalilo LUUBUIBHOrO MpoLEeCy, MpoTe OyaMu nepeadadyeHi nmpoueaypu
MonepeaHbOi MUCbMOBOI TMiATOTOBKMU IIMBiILHOI CIIpaBH, SIKi BCTa-
HOBJTIOBAJIM TTOPSIIOK BUKJIMKY BiITOBiZa4a 10 CYAY, CTPOKM JIJIST SIBKU
JIO Cyny, Ipe’siBJIEHHsI 3MarajibHUX ManepiB i MiATOTOBKY CIPaBu.

TonoBHOI0 MeTO1O LIMX TpoleAayp OyB OOMiH TaKMMHU 3Marajib-
HUMMU Marnepamu, siK Mo30BHE MPOXaHHsI, BiAIMOBiAb, 3arepeyeHHs i
CIIPOCTYBaHHS. 3aKOHOJABELh YiTKO BU3HAYaB, 110 B TEPMiH, TIpU-
3HAUYEHUM JUIs1 SIBKM OO0 CYy/y, BiAMoBigau 3000B’sI3aHUIT HagaTu 10
Cyly MMCbMOBY BiAIOBiIb HA MO30BHE MPOXaHHS, Y SIKili TTOBUHHO
OyTH BMCJIOBJIEHO MO3UTHMBHO, BU3HAE BiAIOBiAau abo 3amepevye
BUMOTHU MO3MBayva, i Ti 0OCTaBMHMU, HA SIKUX laHa BUMOTa TPYHTYETh-
cs. Y BiAMoOBiAi MOBMHHI OYyTU BUKJIaIeHI OOCTaBUHU, HA SIKUX TPYH-
TYETbCSI CITIip BiAIOBigaya, i HaBeleHi JOKa3u, SIKi MigKPiIIOHTh
ueii cmip (ct. 314—316 CLIC).

TakvM 4YMHOM, 3aKOHOJaBellb MMWHYJIOIO HajaaBaB MisIbHOCTI
BilmoBimaua xapakTepy 0OPUAUYHOTO O00B’sI3KY. Ilpoiecyanictu
nicasipepopMeHOTOo Tiepiony, aHali3yroud HOBEJIM LUBUILHOTO MPO-
lieCcyaJlbHOTO 3aKOHOJABCTBA, BKa3yBaly Ha IpaBo Cydy BU3HAUUTHU
CTPOK [JIS1 BAKOHAHHSI OCHOBHUX TIPOLIECYaTbHUX Ailf Y TMCHMOBI
migrorosi crpasu’. I1pu oMy, 3BMYaifHO, HE MOXHA TOBOPHU-
TH, 1O TPaBOBE PEryJIOBaHHS MiATOTOBKM CIIPaBUM MayO JIOTiYHO
3aBeplleHui XxapakTep. BiacyTHICTh SIKMX-HeOyab HECIPUSATIMBUX
MpolecyaJbHUX HACJiAKiB 11 He3miliCHEHHsI HiBeJlloBaJla IO3UTUB-
HE 3HaYeHH Mpoleayp oOMiHy 3MaraibHUMHU NanepaMu. AK nucas
€. B. BacbkoBckuii, yXUISIHHSI CTOPiH Big OOMiHY MUCbMOBUMU
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MOSICHEHHSIMM HE TIOB’S3aHO JUISI HUX i3 XOMHWUMMW HEBUTIIHUMU
HaclinKamu, 3a BUHSITKOM, 3BUYaifHO, TOTO, 1110 CIIpaBa 3aJIMIINUTh-
Csl HEIOCTAaTHBLO 3’SICOBAHOIO i MOXKe OYTM HeIpaBUJIbHO BUpillleHa
cymoM*,

V 1891 poui, sik BigzoMo, 0ynau BHeceHi 3MiHu go CIIC, 3rinHo 3
SIKUMU CKacoBYBajacsi 000B’s1I3K0Ba sIBKA CTOPiH y CIpaBax CKopoye-
Horo nopsiaky. [ojoBa cyny, mepeKoHaBIIMCh Y MPOCTOTI i HECKIaa-
HOCTi cpaBu, MIir MPU3HAYMUTU 3aCilaHHs IJisl CyXaHHS HeraiHo,
0e3 nornepeaHbOro 0OMiHy 3MaraabHUMHU narnepamu (cT. 354 CILIC).
VY crnpaBax Xe 3arajJibHOro MopsaKy IMiAroToBKa CIpaBM 3Bejacs A0
MUCbMOBOI IHCTPYKIIil, 110 HaJa€e TMpaBO CTOPOHAM 3/IMCHIOBATU
TiATOTOBYI il Ha cBilf po3cyn. OOMiH 3MaraJlbHUMU TTaniepaMu OyB
npaBom ctopiH (cT. 320 CLIC).

Baprto 3a3HauyuTH, 1110 MiACTaBOIO ISl TAKMX HOBOBBEACHb OYB
3apyOi>KHUIA MOCBiN 3AiiCHEHHS LIMBiILHOTO CYIOYMHCTBA. 30Kpe-
Ma, iHCTUTYT NMMCbMOBOI IHCTPYKLii OyB go0pe Bimomuit LuBiib-
HOMY mpolecyajibHoMy yiaoxeHHI0 Himeuunnu 1877 poky. OgHak
HiMELbKUI 3aKOHOAABELlb, HA BiAMiHY BiJ POCIiiCHKOro, MparHyuyu
He JOMYCTUTHU MepeTBOPEHHS CYAy Ha ITACUBHOI'O YYaCHUKA MPOLIECY,
HE TiIbKM IlepeadadaB MMCbMOBY iHCTPYKIIiIO CITpaBU A0 JHS CYIIO-
BOTO 3aCiJlaHHs, aje il 3000B’53yBaB Cy/1 BUKJIMKATU CTOPOHMU 3 NTPU-
BOJly OYyAb-SIKOTO MO30BHOIO MpoxaHHs. Tak, 3rigHo 3i cT. 234 LIITY
HimeuyrHM Mix BpydyeHHSIM TTIO30BHOTO ITPOXaHHS i AHEM 3acigaH-
HSI 1711 YCHOTO 3MaraHHs MOBUHEH OyB 3aJIMIIIATHCS TIPOMIXKOK Jacy,
MPUHANMHI MicsIlb (CTPOK JJIsl BCTYITY Y BiITIOBiAb).

Pociiicbkuit CTaTyT LMBIIBHOTO CyIOYMHCTBA HE MIiCTUB TOIiI0-
HHUX HOPM, III0 HETaTMBHO IMO3HAYaJoCs Ha TPaKTULi 3AilCHEHHS
MPpaBOCYIIs B IUBIIbHUX cIipaBax. OT K ONMUCYBaJIM CTaH CIpaB Y
cylax iX Cy4yaCHUKM: CIpaBU 3arajbHOTO IOPSAKY MPOBAIKEHHS,
Majo po3’SICHEHI 3MaraJbHUMU MarepaMu, i TUM Oilbllie CIpaBH,
PO3IJITHYTI B CKOPOUEHOMY TTOPSIIKY, HAAXOAUIN 10 TIEPIIOro 3aci-
JIaHHSI, OTOYEHI TOBHOIO TAEMHUYICTIO 1IOA0 HAIIPSIMIB, Y IKMX PO3-
BUHETHCSI CITip BHACIINIOK 3amepeueHb BiAmoBigaya, iHOAI 30BCiM
HecrnofAiBaHUX. 3a3HaueHi 0OCTaBUHU He J03BOJISUINA BUPILLIUTU CHIip
y TIeplLIOMY CyI0BOMY 3acifaHHi. binbiiie Toro, Bianosigay, K mpa-
BWJIO, HaJlaBaB MPaBo MO3MBAYEBi PO3BUHYTU CUCTEMY MOTO 3aXUCTY,
TaKOX KJIOIMOTaB MPO BiIKJIAaJaHHS COpaBU IS O3HAMOMJIEHHS 3
JIOKa3aMM iHIIO1 CTOPOHU, i JMILE MiCas IbOro caM MEePeXOoauB 10
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Harany. ITo3uBay, y cBOIO 4epry, Mir MpOCUTH HaAaTW HOBi JTOKa3u
IJIST CIIPOCTYBaHHS 3arlepevyeHb Bifnosigauya. TpuBajla HU3Ka 3aci-
JIaHb 1100 MUTaHb PO MPUIAHSATTI HOBUX 10Ka3iB a00 1100 31iiic-
HEHHsI TUX a00 IHIIMX IPOLECYaTbHUX Hilt’.

TakuM YMHOM, MPUMHSITI 3MiHA HEraTWUBHO BIUIMHYJM Ha IpO-
LHecyanbHy (hopMy pO3IJIsiIy LUMBIIBHUX cripaB. baxaHa onTumisa-
11is1 UMBIIBHOI MPOLIeCyaIbHOI MisTBHOCTI TaK i He OyJia TOCSITHYTA.
ITpu oMy oueBuaHO, 1o noyatkona penakiisgs CLIC rpyHryBana-
¢l Ha OilblI BUBaXXEHUX Tiaxoaax. ¥ 1bOMY 3B’SI3KY BUXiJl i3 Takoi
cuTyalii BOauaBcsl 3HOBY B 3allpOBaxKeHHi MpoLeayp MonepeaHbo-
ro TMPOBAIKEHHS, TMMOBEPHEHHS 10 MPOLEAYP CXUJSHHS CTOPiH 10
MUpY, MOIepeIHiX MOSICHEHb CTOPiH, PO3KPUTTS J0Ka3y U BUPilIEeH-
HSI IHIIMX MPOLeCyaIbHUX MUTaHb, OB’ SI3aHUX i3 HAJIEXKHOIO IMiAro-
TOBKOIO CITpaBU A0 CyA0BOro po3risay. Lle migzkpecitoe TojJoBHi Imia-
CyMKH pedopMyBaHHS LIMBLJILHOTO MPOLieCyalbHOTO 3aKOHOIaBCTBA
Ha Mexi XIX—XX cTonith — 000B’SI3KOBICTh TIPOLIEIYP ITiATOTOBKU
LIMBUIBHUX CIPAB SIK OCHOBHUM (DaKTOP YIOCKOHAEHHS LIMBLJIBHOTO
CYIOYMHCTBA i HOro MPUIIBUAILIECHHS].

Je111o iHIIIi MigXoau A0 MiArOTOBKY CIIPaBU 10 CYJI0BOIO PO3IJISIY
Oy 3akjafeHi B aBcTpiticbkomy CTaTyTi HUBIIBHOTO CyTOYMHCTBA
1895 poky, sikuii psiMo nepeadavyaB MOXJIMBICTb 3MIMCHEHHS MiAT0-
TOBYOTO MPOBAIKEHHS. BUxoasuu 3 MojoxeHb 3aKOHY, MiATOTOBYE
MPOBAIKEHHS TIepel BiIpsIKeHUM ISl 1IbOTO YJIEHOM CYAy MOXe
OyTH MpuU3HAYEHO: 1) SKIIO MPeaMeTOM CITPpaBU € PO3paxyHKHU, 3TiI-
HO 3 IKMMU PO3IJIsIAY MiAJIsirae Crip 3a 3HAUHOMO KiJIbKICTIO OKPEMUX
craTeii; 2) SIKIIO Yyepe3 3HAUHUI 00csr abo CKJIaAHICTh OOCTaBMH,
3a3HaYeHMX Yy 3MarajbHMX Iarepax CTOpiH, IJs MPUILIBUALICHHS i
CIIPOIIEHHSI CJIOBECHOIO 3MaraHHsl BOAYa€ThCsl HEOOXiIHUM IIOIIe-
PeIHbO MiAroTyBaTU MaTepiall AJisl po3Tjsiay; 3) sIKIIO CTOPOHM Ha
MiaATBepIKEHHS 00CTaBUH, 1110 MalOTh BUPillladbHE 3HAYEHHSI, TOCH-
JIal0ThCS Ha 1OKa3M, MepeBipKa IKUX He MOKe OyTH 3po0JieHa i yac
CJIOBECHOIO 3MaraHHs abo mepeBipKa SIKMX yCKJIaJHWIa i yIOBiIb-
HuJa 6 CJI0BECHE 3MaraHHs, 0COOJIMBO SIKILO CTOPOHU MOCUIAIOTHCS
Ha CBiJKiB, 1110 XKMBYTb Ha BiJICTaHi Bifl MiCLIsI 3HAXOJI>KEHHSI Cy1y, a00
sIKi, 3BaXKalouyM Ha OOCTaBUHU CIIpaBU, MOBUHHI OyTU IOMUTaHi Ha
caMOMYy MicLii.

Ax 6aurMMo, aBCTPICHKMI 3aKOHOAABElb KEepyBaBCSl TUM, IO
3iACHEHHSI MTiATOTOBKY € HANOIbII TOLITbHUM Y CKJIaJHUX LIUBiIb-
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HUX cIpaBax, /e € 3HAYHUI OOCST HOCHiIXKyBaHOTO MaTepiany. Lle
CHpPUATUME HaJIeKHOMY CJIOBECHOMY 3MaraHHIO CTOpPiH, MOJIeruieH-
HIO i MPUIIBUAILIEHHIO CyI0BOro po3risay. HeobximHo Takoxk 3a3Ha-
YUTHU, 1O LMBIJIbHE MpolieCyallbHE 3aKOHOIABCTBO ABCTPO-YTop-
IIMHM JOMYCKAJIO0 MPaBo CyAy NMPU3HAYMUTHU ITiATOTOBYE MPOBAIKEH-
HS Ha MpOXaHHS MO3MBaya HaBiTh MicC/asl MPU3HAYEHHS 3acimaHH:
JIJISI CJIOBECHOTO 3MaraHHsl, SIKILO TiIbKU TTPOXaHHS OyJIO 3asiBIEHO
MO3MBavYeM He ITi3Hillle TUXHS i3 yacy OTpMMaHHs HUM KOoTii 3 Bifl-
MOBiAHOIO MPOXaHHS BiATOBigaya.

YV nopiBHSUILHOMY I iCTOPUYHOMY acIeKTax BMBUYEHHST 3aKOHO-
JIaBCTBA MUHYJIOTO LiKaBUMM BUIIAIOTHCS TAaKOX TpaBa i 000B’I3KH1
aBCTPIMCHKOTO Cyay B MiArOTOBYOMY IMpOBakeHHi. BinnosinHo 10
naparpaga 251 y miaroroBuoMy MpoOBaIXKEHHI BiAPSIKEHUIA 4JieH
Cyay 3a JOIOMOTOI0 OMUTYBAHHSI CTOPIH i BUCIYXOBYBAHHS iX CJIO-
BECHMX TOSICHEHb PO3’SICHIOE BCi CHipHi 3a 3MiCTOM 3MarajibHUX
rnarepiB BUMOTY i yci 0OCTaBMHU, 1110 HABOJSTHCSI CTOPOHAMMU Ha
MiaTBepIKeHHsT a00 CIPOCTYBAHHS LIMX BUMOT, i (pikCcye 3a3HaveHi
BUMOTU 1 0OCTaBMHU y MPOTOKOJIi 3i BKA3iBKOI HaBeIEHUX CTOPO-
HaMM JOKa3iB i HAAAaHUX HUMM I110J0 TOKa3iB MOSICHEHbD.

PesynbraT 3aiiicCHEHHS MiATOTOBYMX [iii Majiyi OyTU BimoOpaKeHi
y TIPOTOKOJIi, B SIKOMY BKa3yBaJlOCSI: sIKi BAMOI'M i 3yCTpiuyHi BUMO-
ru OyIu 3asiBJIEHi CTOpOHAMM; SIKi i3 3asIBJIEHUX CTOPOHAMU BUMOT i
3YCTPiUHMX BUMOT BUSIBWJIMCSI CIIIPHUMM i SIKi O€3MepedyHUMM; 11010
CHipHUX BUMOT i 3yCTPiYHUX BUMOT, — IKi 0OCTaBMHU i JOKa3u OyJIu
HaBeleHi CTOpOHAMM Ha MiATBepKeHHs abo CIpOCTyBaHHS iX, SKi
JoKazu OylIu 3a3HauyeHi CTOpOHAMM, i SIKi MOSICHEHHsI Oylu JaHi
HMMMU 100 LIMX JOKa3iB°.

Po3yMiHHS 3HaUyI1IOCTi MiATOTOBYMX Iiif, 1X IeTaJbHE HOPMATHUB-
HE BPETYJIOBAaHHS — OJIHA 3 XapaKTepHUX pUC aBcTpificbkoro Crarty-
Ty LMBIJIBHOTO CyTOYMHCTBA 1895 poKy.

ITonii 1917 poky, 3BUYAiHO X, 3MIHWJIM HAMpPsIM PO3BUTKY
BITYU3HSIHOTO LUBiIBLHOTO TIpoliecy. CripoOu BUSBUTH SIKICHY CBOE-
PiIHICTh HUBIIBHUX MPOLIECYaTbHUX BIiTHOCHUH, 1110 CKJIaAAINUCS MixX
paIsiHCBbKUM CYJIOM i ocobaMu, sIKi Opaju y4acTh Yy CIIpaBi, IpU3Be-
Jm g0 Toro, mo crpykrypHo nepuii LITTK YPCP He Buokpemitona-
JIV MiATOTOBKY CIPaBU J0 CYJAOBOTO PO3IJISAY SIK CAMOCTiMHY cTa-
JIiI0 IMBIIBHOTO CyTOYMHCTBA. B 1OpMIMYHIi JliTepaTypi TOro yacy
0CO0JIMBO TIiAKPECIIOBAIOCS, 110 Cy1 3000B’SI3aHUI1 i caM i3 METOI0
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HaMOiBII TTOBHOIT MiATOTOBKY CIPaBU 10 BUPILIEHHS ii B CYy0BOMY
3acilaHHi i 3a100iraHHsI IepeHEeCEHHIO PO3TJIsAy BUPILIUTHU ITUTaH-
HSI TiJ Yac OPUAHSTTS MO30BHOI 3asiBU MPO HEOOXiAHICTh BUKJIUKY
CBIZKiB, €KCIepTiB, HaJlaHHS JOKYMEHTIB, JOBiIOK i B3araji HeoO-
XiTHMX JOKAa3iB CIipHOIO MpaBa, BaxKJIUBUX JJIS 3’ SICYBaHHS CIIpaBU,
SIKIIIO TUTBKM JOKa3M 11i 32 CBOIM XapaKTepOM He MOXXYTh BUKJIUKATH
IPYHTOBHUX 3allepeueHb iHIIIOI CTOPOHM; MOXKE BUMAaraTu MOTPiOHi
IIJISI CTIpaBU BiIOMOCTI SIK O0€3mocepeHbO, TaK i yepe3 BUugady CBino-
1ITBa JUISl TIOJaHHS MOT0 10 BiAMOBITHUX YyCTAHOBU' .

ITpu upomy, Ha ayMKy mociigaukiB, y LIITK YPCP 1924 poky,
He3BaXkalouv Ha 3aKpillJIeHHS TMepeOisblleHoi PoJli Cyay i MpOKy-
popa, TOMiHyBaHHS AepKaBHUX iHTepeciB 111e He Oyna cdhopMoBaHa
YMCTO iHKBi3ulliliHA Mojeab UMBiLILHOTO cynounHcTBa. LITTK YPCP
1929 poky He 3MiHUB HasiBHY (hDOpMY CYJIOUMHCTBA, O CYTi 3MiCTOB-
HO Ta cTpyKTypHO ayosooun LITTK 1924 poky?.

Tinbku B cepearHi XX CTOMITTS 3aBAsSIKM 3aKOHOAABUUM MpaLsiM
i3 Koaudikallii paasiHCbKOTO 3aKOHOJABCTBA MiATOTOBKA LIUBITIBHUX
crpaB A0 CYIOBOIO PO3MISIAY OTpUMasla HOpMaTUBHE O(OPMIICHHS
SIK CAMOCTIlfHA cTamist HuBiibHOTO Ipouecy. Tak, y LITTK YPCP 1963
poKy Oyna okpema riaBa «IlinroroBka cripaBu J0 CyJIOBOIO pO3TJisi-
Jy», 110 MicTWia mepesiiK MiAroTOBYMX Miil i CTPOKU iX MpOBEACH-
Ha. Crarta 143 HITK nepeadavana, 110 mic/st IPUAHSTTS MO30BHOI
3as8BU CYIAs 3MiACHIOE MiATOTOBKY CIIPpaBU IO CYJIOBOTO O3Sy,
METOIO SIKOI € 3a0e3IeUeHHsI CBOEYACHOTO i MPaBUJIbHOIO BUPIlLIEH-
Hs1 cnipaBu. [Ipu 11bOMy Cynast BUKOHYE TakKi [Iii: OMUTYE MO3uBayva
10 CYTi 3asIBJI€HUX HUM MO30BHUX BUMOT, 3’ SICOBYE B HbOTO MOXJIMBi
3 OOKY BinmoBigaya 3arepeueHHs i, SKIIO 1e He0OXiIHO, TPOITOHYE
Mo3MBavYeBi HAIATH JOAATKOBI TOKA31, a TAKOXK PO3’ICHIOE HOMY BCi
npolecyalibHi MpaBa i1 000B’sI3KM TT03KMBava; y pas3i noTpedu BUKIIM-
Kae BiamnoBifaya Ayl mornepeaHboro ONMUTYBaHHS 3 MPUBOIY 0OCTa-
BUH CIIpaBM, 3’SCOBYE MOXIJIMBI 3 MOro OOKy 3arepeueHHs MpOTU
TO30BY, MOSICHIOE IOMY BCi 1OT0 TIpoliecyasibHi TpaBa i 000B’I3KH;
BUPILIY€E MUTAHHS 1O/I0 3aTyYEHHS a00 BCTYI y CIIPaBY CMiByYacHU-
KiB, TPEeTiX 0Ci0 i ONMUTYE AOMYLICHUX Y CIIpaBy TPETiX 0Ci0; BUPILIy€E
MUTaHHS 100 YYacTi y CIpaBi MPOKypopa i 3ajlydeHHs 10 y4acTi
y CIIpaBi HaJEKHOTO OpraHy Jep>XXaBHOro YIpaBJliHHSI abo rpoMaj-
CbKOI OpraHisallii; BUpIilllye TTMTAHHS 1IOAO AOIMYILIEHHS A0 y4dacTi
B CYAOBOMY PO3IJIsiAi MpeacTaBHUKA T'POMaAChKOl opraHizallii abo
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TPYJAOBOIO KOJEKTUBY; BUPILIY€E MUTAHHS BUKJIMKY CBiKiB y Cyn0-
B€ 3acimaHHsI; BUPILIYE MUTAHHS 1IOA0 MPOBEAECHHS €KCIEePTU3U 3
ypaxyBaHHSIM IyMKH OCi0, 1110 OepyThb y4acTb y CIIpaBi; y HeBiIKai-
HUX BUIAJIKaX MPOBOAUTH OIJISJL HA MiCLli i3 MOBiTIOMJIEHHSIM OCi0,
110 GEpyTh y4acTh y CIIpaBi; HAACUJIAE iHIIUM CylaM TOPYYEHHS B
nopsaky, nepeadayeHomy Koaekcom; po3’sICHIOE CTOPOHAM MOX-
JIMBICTh 3BEPHEHHSI 10 TPETEHUCHKOTO Cyay MJIs BUPILIEHHS CIOPY i
HACJIiAKWA TaKol MpolecyalbHOI Ail; BUTpeOOBYE MUCHMOBI I pEUYOBi
Jokaszu abo Hajmae ocobaM, 1110 OepyTh Yy4acTh y CIIpaBi, TOBHOBA-
JKEHHSI Ha Oflep>KaHHS LIMX A0KA3iB i HAZaHHS 1X J0 Cydy, a TaKOX 3a
iX KJIOMOTaHHSM BXUBA€E 3aXO/IiB 1I0A0 3a0e3MeYeHHsI JOKa3iB.

HITK YPCP 1963 poky ctaB KpOKOM yIepen y peraMeHTallil
LIMBIJIbHOI MPOLIECYaIbHOI AiSUILHOCTI Cyay i 0¢i0, 1110 OepyTh y4acTb
y cIpaBi. Yrepiie 3aKOHOAABLEeM OyJM BUOKpPEMJIEHi Mpolecyalib-
Hi nii Mo MiAroTOBLI CHpaBM O CYIOBOTO PO3MJISAY, YCTAaHOBIEHI
CTPOKU 1i TIpoBeAeHHs. Y LIbOMY 3B’SI3KYy MU COJiIapHi 3 TyMKOIO
B. B. Komaposa, sikuii y opiBHsJIbHOMY acnekTi nucas npo LITTK
JIOCITIXKYyBaHOTO TIepioay sIK MPo OiJIbII JOCKOHAINI 3aKOHOIaBYU I
aKT SK 3 MOTJISAY IOPUAMYHOI TEXHIKU, TaK 1 3MICTY IOTO IHCTUTYTIB
i oKpeMux HOpM®.

LITK VYkpainu 2004 poky 3aMiHUB ycTajleHe (pOpMYIIOBaHHS,
Ha3BaBIM MiATOTOBKY CIPaBU MPOBAIKEHHSIM Y CIIPaBi 10 CYA0BOTO
posrsany. [1pu 1boMy 3aKOHOIABELb 3alTPOBAANB HU3KY HOBEJ, 1110
3a0e3IeuyoTh peaisallilo ydacCHUKaMM Ipolecy i Cy10oM CBOIX ITPO-
LieCyaIbHUX MpaB i BAKOHAHHS MpoliecyalbHUX 000B’SI3KiB, a TAKOXK
JIO3BOJISIIOTh OINTUMIi3yBaTU AisSUILHICTh i3 pO3MISIAY U BUPIlLIEHHS
LIMBUIBHUX CIIPaB, 30KpeMa 3a paXyHOK CTafil MiAroTOBKHU CIpaBU 10
CYJIOBOTO PO3TJISILY.

Penaxiiisg 3akony Ykpaiam Ne 2147-VIII Bix 3 xxoBTHs 2017 poky
MpUBHeca 3HaYHY KijabKicTh 3MiH g0 LITTK Ykpainu, 3HOBY akTy-
ajli3yBaBIIU MUTAHHS 1IiJIeil i 3aBIaHb MiArOTOBYOIO MPOBAIKEHHS,
3MICTYy W MexaHi3My 3[ilMCHeHHs1 TpolecyaibHux Aiid. Hackinbku
BIAJIUMU BUSIBJISITBCS HOBOBBEACHHS, YU CIPUSATUMYTh BOHU (pop-
MYBaHHIO YMOB UISl peajlizallii mpaBa Ha CIIpaBeIJUBUI CyTOBMIA
po3rysan 3 MiHiMaJTbHMMM BUTpaTaMM 4yacy i 3aco0iB, MoKaxke sIK
MpaKTUKAa 3aCTOCYBAaHHSI HOBOTO LIMBIJILHOTO MPOIIECYaIbHOTO 3aK0-
HOIABCTBA, TaK i CycHiJibHA IyMKa, 1110 BigoOpaxka€e CTyIiHb AJOBipU
rPOMAJSIH IO CYI0BO1 CUCTEMM.
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Gulyk Andriy. History of the formation and development of procedures for
preparing civil cases for trial

The article is devoted to the study of the history of formation and
development of procedures for preparing civil cases for trial. It is argued that the
first prototypes of preparatory procedures can already be seen in classical
Roman private law. In the dialectic of its development, the Roman civil process
overcame the path from the legal and formative forms of the process, which
operated during the republican and principle periods, to the extraordinary
procedure for the administration of justice, the full and widespread use of which
was observed from the second half of the fourth century.

In the scientific work it is noted that in feudal and medieval Europe the
competitive Roman civil process was replaced by an investigative process,
which did not provide publicity of the trial or proceeding and any competitive
procedures for the preparation of the case. These were moments of the rule of
secret and written proceedings, with unlimited judicial powers. It is argued that,
by the beginning of the eighteenth century, there were no special normative
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legal acts in the domestic legislation that would regulate the procedure of civil
cases.

Reforms of the XIX century court provide good reason for considering them
today as the beginning of forming a more or less coherent concept of preparing
the case for trial. Although the Russian Civil Procedure Charter of 1864 did not
yet refer to the preparation of a case for judicial review as an independent stage
of civil proceedings, however, there were provided procedures for the preliminary
written preparation of a civil case, which established the procedure for
summoning a defendant to court, time limits for appearance in court and for
presentation of competition letters and case preparation.

Other approaches to the preparation of the case were laid down in the
Austrian Civil Procedure Charter of 1895, which explicitly provided for the
possibility of preparatory proceedings. The Austrian legislator was guided by the
fact that preparation for consideration is appropriate in complex civil cases,
where there is a considerable amount of material under study. And such a stage
contributes to the proper verbal competition of the parties, facilitating and
accelerating litigation.

The events of 1917 changed the direction of the development of the
domestic civil process. Attempts to identify the qualitative peculiarity of civil
procedural relations between the Soviet court and the persons involved in the
case led to the fact that structurally the first CPC of the USSR did not separate
the preparation of the case for trial as an independent stage of civil proceedings.
Only in the middle of the XX century, thanks to legislative work on the
codification of Soviet law, the preparation of civil cases for judicial review
received its normative formulation as an independent stage of the civil process.

In 2004, the CPC of Ukraine replaced the established wording, calling the
preparation of the case a trial. At the same time, the legislator introduced a
number of novelties that ensure the participants in the process and the court of
their procedural rights and procedural obligations, as well as allow to optimize
the activity of litigation and settlement of civil cases, in particular at the stage
of preparation of the case for trial.

Key words: court, participants in the process, procedural obligations,
preparation of the case for trial, exchange of competition letters.



