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BU3HAHHS HEAIACHUM A0rOBOPY BIAYYXXEHHS
HEPYXOMOIO MAMHA
(BE3 3ACTOCYBAHHS PECTUTYLLI)
1K EOEKTUBHUM CMOCIB 3AXUCTY MPABA
BJIACHOCTI HA HbOIrO

Haesoodsmocs po3’sacHenus cy0060i npakmuku npo po3medcy8aHHs maKux cno-
cobie 3axucmy npaea 61acHocmi, K pecmumyuyis i einouxkayis. AHarizyromocs
Kinbka piwens Bepxoenoeo Cydy, 6 skux 002080pu GiOUYICEHHS HEPYXOMO20
MAiiHa 8U3HABAAUCH HeOIliCHUMU 0e3 3acmocyéants pecmumyuyii. Jlocaioyncyemocs
nUMAaHHs egheKkMUHOCMI 3a3HAUEH020 CNOCO0Y 3aXUCTY NPas ma po3KpUeacmvCs
3aKOHO0A8HUI MeXAHI3M 8i0H08ACHHS 0COOU-BI0UYICY8AUA 8 NPABAX BAACHUKA 8
Peecmpi npae enacnocmi Ha Hepyxome mailHO Ha nidcmasi piulenHs cydy npo
BU3HAHHS 002080DY HEOJilICHUM 0e3 3aCMOCY8aHHS peCMUmyuyii.

Karouoei caosa: nediticnicmv 0o2o60py, Hepyxome MaiiHo, cnocib 3axiucmy,
pecmumyuyis, 6iHOUKayist, eghekmuenicmo, cy008uUil 3axXucm, Npaso 6AACHOCMI,
8iduyxcysau, 61aCHUK.

Koroied Serhii. Recognition of a contract of alienation of real estate (without
restitution) as an effective way of protecting the ownership of it

1t is given clarification of court practices on the distinction of property rights
such as restitution and vindication. It is analyzed several judgments of the
Supreme Court, in which the contracts of alienation of real estate were recognized
as void without restitution. The effectiveness of the mentioned method of
protection of rights is studied and the legislative mechanism of restoration of the
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alienator’s rights as owner in the Register of property rights on real estate is
revealed on the basis of the court’s judgment on the invalidation of the contract
without the use of restitution.

Key words: contract invalidity, real estate, method of protection, restitution,
vindication, effectiveness, judicial protection, property rights, alienator, owner.

[Tpobiema BUOOPY MpaBUIBLHOTO (€(DEKTUBHOIO) CIOCOOY 3aXM-
CTy MOPYLIEHUX TpaB BJIACHUKA HEPYXOMOTro MaiiHa, sike BUOyBae€ 3
Oro BOJIOAIHHSI HE3aKOHHUM IIUISIXOM, B CY/IOBil MpaKTULIi BigoMa
naBHo. [Ile Hanpukinui 2008 poky BepxoBHuii Cyn YkpaiHnu ory0ti-
KYBaB «Y3araJJbHeHHSI IPAKTUKU PO3TISIAY CYIaMU IMBITBHUX CIIPaB
PO BU3HAHHS MMPABOUYMHIB HEAIMCHUMU», B IKOMY OYyJIO 3a3HAYEHO:
«Ha BigMiny Bim HopMm 4. 1 cT. 216 LIK HOpMM 1. 29 LIK € cnieniaib-
HUMU. Y HUX 3aKpillJIeHO OCHOBHi CIOCOOM 3aXMCTy MpaBa Bjlac-
HOCTi, 110 MOXYTb 3aCTOCOBYBAaTHMCSI BJACHMKOM MaiiHa, 30Kpema
3 METOIO MOBEPHEHHSI MaiiHa B HaTypi, MEPEAaHOro 3a HedilCHUM
MMpaBOYMHOM (HAIIPUKIIAI, BiHAuKalis). Beaxkaemo, 1o ct. 330 LIK
YiTKO PO3MEXOBYE BUMAAKU, B SIKUX HAJIEXKHUM CIIOCOOOM 3aXUCTY
MOPYIIEHOTO IpaBa € BU3HAHHS MPAaBOYMHY HEIiMCHUM Ta 3aCTOCY-
BaHHS HaCJIiAKiB I0TO HEAIMICHOCTI, Bi/l BUITaIKiB, KO Ma€ 3asIBJIs-
THCS MO30B PO BUTPpeOyBAHHS MaiiHa 3 4yXKOT0 HE3aKOHHOIO BOJIO-
IiHHS. Ko MaiiHO MepelaHe BJIACHUKOM 3a MPaBOYMHOM, KUK
€ HIKUeMHHM ab0 OCIIOPIOBAHUM, TO IMO30B IPO BU3HAHHS IPaBO-
YUHY HelificHUM Ta (a00) mpo 3aCTOCYBaHHS HACHiAKIB HeliliCHO-
CTi MPaBOYMHY Ma€ Mpea sIBASITUCS TOMi, KOJIM MaliHO 3aJIMIIAEThCS
y HaOyBaya. ToOTO SIKIIIO BUMHEHUU OAUH IPaBOYUH i MOBEPHYTHU
MallHO MOXHa ILISIXOM 3aCTOCYBAaHHS PECTUTYLIiil, TO €(PEKTUBHUM
Ccnoco0OM 3axXUCTy OyAe BU3HAHHS MpaBOUYMHY HedilicHUM. AKio
K HaOyBay, IKWii HAOyB MaifHO 3a HEIIMCHUM MPaBOYMHOM, Haaali
BiIUY>KMB Take MaifHO iH111i#i 0c00i, MOTPiOHO 3BepTATUCS 3 BiIHAMKA-
LiAHUM MO30BOM. SKIIO Mic/s yKJIaAeHHSI HeAiliCHOro mpaBOYMHY
OyJ10 YKJIaACHO 1€ IeKiJIbKa, TO BOAYa€ThCS NMPaBUJIbHUM BU3HABATH
HEeIiiCHUMU He BCi MPaBOYMHU, a JIMIIE NMEePLIUH i 3asIBISITU 110308
Mpo BUTpeOyBaHHS MaliHa B OCTAHHbOTO HabyBaua. [IpoTe B LIbOMY
BUITIAJIKy HEMA€E MEPELIKO/ U1 3aI0BOJICHHS JIMIIE BiHAUKALIAHOTO
MO30BY, OCKJIbKU IPaBO HA BUTPEOYBAHHS MaifHa 3 4y>KOT0 BOJIOJIiH -
HS1 HEe MOTpeOy€e BU3HAHHS HEIIMCHUM IMpPaBOYMHY, 3a IKMM MaifHO
BUOYJIO Bill 3aKOHHOT'O BJIaCHMKA, BOHO JIMIlIe 0OMexKeHe 100poco-
BicHicTIO HaOyBaua i 30epira€Tbcsl 3a BJJACHUMKOM 3a YMOBHU, SIKIIO
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MailHO BMOYBa€ 3 BOJIOMIHHSI BJIAaCHMKA M03a HOro BoJielo, 11O W
IMOBUHHO OYTHU TOBEIEHO B CY/i. 3aCTOCYBaHHS PECTUTYIIii Ta TIOBEP-
HEHHS MaliHa 3a HeJiliCHUM TIpaBOUMHOM, BPAXOBYIOUHU IMOJIOKEHHSI
ct. 216 K, € MOXIJIMBUM TOZi, KOJIU IIPEAMETOM CIIOPY € IMPaBOUYNH
3a Y4acTIO BJIACHUMKA i MepILIOro nokymist (HabyBaua)».

[TizHimre e po3’sicHeHHs Oyyo BimoOpaxeHe B 1. 10 mocTaHOBU
Inenymy BepxosHoro Cyny Ykpainu Bim 06.11.2009 p. Ne 9 «ITpo
CYIOBY TPAKTUKY PO3IJsIIy LUMBIIbHUX CIIpaB MPO BU3HAHHS Mpa-
BOUMHIB HEJIilCHUMM», TAKOXK OYJI0 BinTBOpeHe B «AHai3i Bepxos-
Horo Cyny YKpaiHu IpakKTUKK 3aCTOCYBaHHS cygaMmu cT. 16 LluBiib-
HOTO Konekcy YKpainm» (2014 p.) Ta BiATOIiI MOCIiZOBHO 3aCTOCO-
BYEThCSI CcydamMu, B T.4. HOBUM BepxoBHum CynoM YkpaiHu (qus.
HaTpukian, moctaHoBy BepxoBHoro Cymy Bim 04.09.2019 B cripaBi
Ne 761/38793/14-11).

3a 3MIiCTOM IUX pO3’SICHEeHb, SIKIIIO HEpyXOMe MaliHO BUOYJIO i3
BJIACHOCTI 0COOMU Ha IiJICTaBi HEAiMICHOTO MPaBOYKHY, TO IJISl TIOBEP-
HEHHs LbOro MaliHa (BiIHOBJEHHS 0COOM B MpaBax BJlaCHMKa Ha 1ie
MaitHO) ocoba Ma€ Tpea’ sIBUTH ab0 MO30B MPO BU3HAHHS MTPaBOUYU-
Hy HeIilicHUM (i3 000B’SI3KOBUM 3aCTOCYBAaHHSIM HACIiIKiB HEIilic-
HOCTi MPaBOYMHY — PECTUTYLIi — ILUISIXOM IIpej sSIBJIeHHSI BUMOTU
PO MOBEpPHEHHS MaliHa 3a HeAiiCHUM MPaBOYMHOM), a00 BiHAMKA-
LiAHUI MO30B (SIKIIO KiHIIEBUM HaOyBauyeM € TpeTsl ocoba, 3 SIKOIO
Mo3uBay He repedyBaB y JOrOBipHUX BiIHOCHUHAX).

Kpim Toro, sik BuUImMBae 3 po3’sicHeHb [lneHymy BepxoBHOro
Cyny Ykpainu, BimnmosigHo no ctateit 215 ta 216 LUK cynu posrisma-
I0Th CIIPAaBU 3a TT030BaMU: PO BU3HAHHS OCIIOPIOBAHOIO MTPABOYUHY
HEIiACHUM i 3aCTOCYBaHHS HACJiAKiB MOro HeAilCHOCTI, PO 3aCTO-
CYBaHHSI HACJIiJIKiB HEOiCHOCTI HiKYeMHOro mpaBouyuHy. Bumora
PO BCTAHOBJEHHSI HIKYEMHOCTI MPaBOUYMHY TMiAJISIra€ PO3MISIAY B
pa3i HasIBHOCTI BiAMOBiAHOTO criopy. Takuii Mo30B MOXKe TMpe’ sIBJIsI -
THCSI OKPEMO, 0€3 3aCTOCYBaHHS HACJIIIKiB HEilICHOCTI HIKUEMHOTO
npaBouyuHy. B IboMy pasi B pe30I0TUBHilA YaCTUMHI Cy10BOIO PillleH-
HS CyJ BKa3y€e IPpO HiKUYEMHICTh MTPaBOYMHY a00 BiIMOBY B LIbOMY.
Bumora npo 3acTocyBaHHS HACiAKiB HEAIMCHOCTI MPAaBOYMHY MOXeE
OyTH 3asiBJieHa K OJHOYACHO 3 BMMOTOIO TIPO BU3HAHHS OCITOPIO-
BAHOTO MPaBOYMHY HEAiCHUM, TaK i Y BUIJISIAI caMOCTiliHOT BUMO-
M B pa3i HIKUEMHOCTI IIpaBOYMHY Ta HASIBHOCTI PillIeHHS Cyay Mpo
BU3HAHHS MPaBOYMHY HeaiicHUM. HaciinkoM BU3HaHHS MpaBOYM-
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Hy (IOroBOpY) HEAiAICHUM He MOXKe OyTU 1Oro po3ipBaHHSI, OCKiJIbKU
1Ie B3aEMOBMKJIIOUHI BUMOrH (1. 5 moctaHoBu I[1nenymy BepxoBHoro
Cyny Ykpainu Big 06.11.2009 p. Ne 9 «I1po cymoBy IpakTUKY PO3-
IJIIIy LIUBIIBHUX CITPaB IMPO BU3HAHHS TTPABOUMHIB HEAICHUMU» ).
BoaHouac y cymoBiii mpakTHLi 3ycCTpiyaloTbCsl CYA0Bi pillleHHS,
B SKUX CyIM B PE30JIIOTMBHIiil YaCTUHIi Jville BU3HAIOTH TOTOBOPU
BiIuy>keHHsSI MaliHa HemilicHUMU, 0e3 3aCTOCYBaHHS PECTUTYLi 4
BiHauKalii. Hanpuknan, y oaHiii 3i cripaB 1o3uBay Mpocujia BU3Ha-
TU HEIIHCHUM JOTOBip KyMiBIi-Mpoaaxy KBapTUPH, SIKUii OyB yKJia-
JNeHWI MpeacTaBHUKOM MO3MBaya 3 MEPEeBUILIEHHSIM MOBHOBAXEHb
(Tpu yKJIaJigHHi 0CKap>KyBaHOTO MPaBOUYUHY MTPeACTABHUKOM TO3U-
Baya OyJiM BUMHEHI [Iil 3 MepeBUILEHHIM HaJaHUX MOBHOBaXXEHb Ta
YKJIaJIEeHO JOTOBip HE 3 Ti€l0 0CO000, 3 SIKOK TMO3MBay Maja Hamip
YKJIACTU JOTOBip MpY HaJaHHi JOBIpEHOCTI MPeICTaBHUKY, B 3B’SI3KY
3 YUM BigOy/J0Csl MOPYLIEHHS MpaB Mo3uBaua). ANensLiiHui cya,
BU3HABILM JOTOBIp KYMiBJi-Mpoaaxy HemiicHUM (MpU LIbOMY He
3aCTOCOBYIOUM PECTUTYLIII0), mocaascst Ha 4. 1 ¢T. 216 LIK Ykpainu
(sika mependavae, 110 HEAICHUI MPaBOYMH HE CTBOPIOE HOPUINY-
HUX HACJiAKiB, KpiM THX, 11O MOB’sI3aHi 3 IOro HeAilcHiCcTI0. ¥ pasi
HEIiMCHOCTI MpaBOYMHY KOXHa i3 CTOpiH 3000B’sd3aHa TIOBEPHY-
TH IPYTill CTOPOHi B HAaTypi Bce, 1110 BOHA OfiepXKajla HA BUKOHAHHS
LIOT'O TIPaBOYMHY) Ta BiIMOBMB y 3aI0BOJICHHI 10JaTKOBOI M030B-
HOI1 BUMOTH TPO BU3HAHHS TpaBa BJIACHOCTI MTO3MBaya Ha BKa3aHy
KBapTUPY, OCKUJILKHU BiIMOBiIHO 10 3a3HaY€HOI HOPMU 3aKOHY MO3U-
Bay BiTHOBJIIOETHCSI B IMpaBax BJAACHUMKA KBAPTUPH, i 1OAATKOBOTO
BU3HAHHS 3a HEI LIbOTo IpaBa He MoTpidHo. B cBowo uepry, Bep-
xoBHUIT Cyn 3ayBaxKuB, 1110 CyI amesLiiHOI iHCTaHIIil TpaBUIbHO
BCTAHOBUB, 110 OCKapXXyBaHUM JOTOBOPOM OYJIO TIOPYILIEHO IpaBa
Mo3MBaya, OCKIbKY BiH OYB YKJIaAEHUI 3 MEPEBULLIEHHIM HaJaHUX
MpeacTaBHUKY MOBHOBaXXeHb. BogHouac BepxoBHuit Cya 3BepHYB
yBary, 1o BianmoBigHo 10 1. 3 4. 1 cT. 388 LIK Ykpainu skio MaitHO
3a BilMJIaTHMUM JIOTOBOPOM Mpua0aHe B 0COOM, siKa He MaJia mpaBa
oro BimuyXyBaTu, Mpo 1110 HabyBau He 3HaB i HE Mir 3HaTu (100po-
COBiCHMIT HAOyBay), BJaCHUK Ma€e MpaBo BUTpeOyBaTU lie MailHO Bif
HaOyBaua Jiuilie y pasi, K10 MaiiHO BUOYJIO 3 BOJIOAIiHHS BJIaCHUKA
abo ocobu, SIKilt BiH TepelaB MailHO y BOJIOJiHHSI, HE 3 IXHbO1 BOJIi
iHIMM 1utsixoM. OnHaK, K10 MaifHO BUOYJIO 3 BOJOMiIHHS BJIAaCHU-
Ka 3a ioro BoJielo (Hampukiaja, nepegaHe iHIIii 0cobi y BOJOIiH-



100 Jepocasa i npaso e Bunyck 86

Hs, 30epiraHHs) i B MOAajbllIOMy BIAIJIATHO MpojaaHe 30epirauem
Jno0pocoBicHOMY HaOyBauy, TO BUTpeOyBaHHSI Bil OCTAHHBLOI'O MaliHa
He JTOITycKa€eThcs. BpaxoByouu Te, 1110 MailHO BUOYJIO 3 BOJOMiIHHS
rnmo3uBava 3 ii BoJii, OgHAK He Tiii oco0i, sIKiil OyJj0 3ariaHOBaHO,
MPaBOYMH, BUYMHEHUN TPEICTABHUKOM 3 IEPEBUINEHHSIM ITOBHO-
BaXXeHb, IOPYIIMB IIpaBa BJlaCHMKA HEPYXOMOI'O MaiiHa Mo3uBava,
TOMY IO3MBay oOpasia MpaBUIbHUM Ta e(eKTUBHUIA CIOCIO 3aXUCTy
ropyuieHoro Tpaa (nmoctaHoBa BepxosHoro Cymy Big 03.10.2019 B
crpasi Ne 711/8571/16-1, npoBamxkeHHss Ne 61-24306¢B18).

B iHwiiii cnpaBi poKypop B iHTepecax CeJMIIHOI paau MPOCUB
BU3HATU HEIiICHUM Ta CKacyBaTH Jep>KaBHUI aKT Ha MpaBo BJlac-
HOCTi Ha 3eMeJIbHY IITHKY, BUAAHUN TPOMAASIHUHY MMOCATOBUMU
ocobaMM CeJIUIIHOT paau, SIKi 3JI0BXKUBAJIM CBOIM CJIy>KOOBUM CTa-
HOBUILEM (3a BiICYTHOCTI BiAIOBIZHOTO PillIEHHSI CEJIMIIHOI Paan)
Ta BU3HATU HEIiMICHUM JOTOBIip KYIiBIi-MIPOaaxy 3eMeJIbHOI AiIsH-
K1, 3a SKUM BKa3aHW TPOMaASHUH BiT4y>XUB 3eMENIbHY TiISTHKY
TpeTiit 0oco0i. PillleHHsIM cydy Teploi iHCTaHLil, 3 IKUM MOroJuB-
cs1 BepxosHuit Cyn, mo3oB Oyno 3ag0BoJieHO (TToctaHoBa Bepxos-
Horo Cyny Bim 24.10.2018 B cmpai Ne 466/187/10, mpoBamKeHHs
Ne 61-19985¢B18). ITpu LIbOMY PECTUTYLIIS, IK CAMOCTIHHUI CIIOCiO
3aXMCTY, CYIOM He 3aCTOCOBYBaIacs.

TakuM uHOM, Y BKa3aHUX crpaBax BepxoBauii Cynm 3acTocyBaB
TakMii Crocid 3aXuCTy IpaBa BJIACHOCTI, K BU3HAHHS MPAaBOUYUHY
HelilicHUM, ajie 6e3 3aCTOCyBaHHSI HACiKIB HEAIMCHOCTI, 1110 Cyme-
peuunsio BUllleHaBeJeHUM po3’sicHeHHsIM BepxoBHoro Cymy VYkpa-
iHM. A ToMy 3’SICYBaHHIO MUTAaHHS, YU Oyae TaKUii CIlocid 3aXUCTy
MOPYIIEHOro MpaBa BAACHOCTI (TOOTO JMIlE BU3HAHHS JOTOBOPY
BiIUYy>KEHHSI MaiiHa HeAiiCHUM, Ha TIiJCTaBi SIKOTO HaOyBau CTaB
BJJACHUKOM HEpPYXOMOTO MaifHa, ajie 0e3 3aCTOCyBaHHSI HACIiIKiB
HEeAiCHOCTI — pecTUTYlii) e(peKTUBHUM i YU MOXKE TaKe pillleHHS
Cyay MpU3BECTH A0 BiAHOBJIEHHS MO3MBaya (BiquyyBaua) B MpaBax
BJIACHMKA HepyXoMoro MaiiHa B PeecTpi nmpaB BJacHOCTI Ha HEPYXO-
Me MaifHO, i CTaBUTb 32 METY HaIlla CTATTSI.

Ilepenycim 3BepHEMO yBary Ha MOXKJIUBICTb Mpea IBJICHHS TaKO-
ro Mo30BY (TOOTO MO30BY MPO BU3HAHHS MIPaBOYMHY HedilicCHUM 0e3
3acTOCyBaHHS pecTuTylii). Tak, sk po3’scHuB [1nenym BepxoBHoro
Cyny YkpaiHu, BUMoOra Ipo BCTaHOBJIEHHSI HIKUEeMHOCTI MpaBOYM-
Hy OifJisira€ po3rjisiAy B pa3i HasIBHOCTI BinmoBigHoro cnopy. Takuit
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M030B MOXe Mpen sSIBISITUCS OKpeMOo, 6€3 3aCTOCYBaHHSI HACiAKiB
HeAiliCHOCTI HIKUEMHOT0 MpaBo4YrHY. B 1i1boMy pa3zi B pe30a10TUBHi i
YaCTHMHI CyIOBOTO PillleHHS CYJ BKa3ye MPO HiKUYEMHICTb MTPaBOUYUHY
abo BiZMOBY B 1IbOMY (a03. 2 11. 5 moctaHoBu [Inenymy BepxoBHOTO
Cyny Ykpainu Bix 06.11.2009 p. Ne 9 «I1po cynoBy MpakTUKY pO3-
[JISIAY LMBiIBHUX CIIPaB PO BUZHAHHS TMTPABOYMHIB HEAICHUMU» ).

Ternep BM3HAYMMOCH i3 MPABOBMMM HAaCigKaMU, SIKi TSATHE 3a
00010 pillIeHHS Cyay PO BM3HAHHS AOrOBOPY HedilicHuM. Bpaxo-
BYIOUH, 1110 MPEIMETOM HAILIOTO NOCTIXKEHHSI BUCTYNA€E HEAIACHICTh
JIOTOBOPiB BiMUyXXEHHSI caMe€ HEePyXOMOIo MaiiHa, sIKi MigjisiraroTh
000B’SI3KOBOMY HOTapiaJIbHOMY TOCBiIUE€HHIO, TEpIIOYEPTOBUM €
3BEpHEHHSI 10 3aKOHOIABCTBA, IKE PETYJII0€ BUNHEHHS HOTapiaTbHUX
nin. Tak, mignynkramu 7.6 1 7.7 nyuakry 7 masu 1 posainy 11 IMopsia-
Ky BUMHEHHSI HOTapiaJbHUX [iii HOTapiycaMu YKpaiHu, 3aTBep-
J>KeHOTro Haka3oMm MiHicTtepeTBa roctullii Ykpainu Big 22.02.2012
Ne 296/5, nepeadaueHo, 110 y pasi ofep:KaHHSI PillieHHSI Cyay PO
BU3HAHHS HOTapiajabHO MOCBiAUEHOr0 JOrOBOPY HENiiCHUM ab0 Mpo
pO3ipBaHHS TAKOTO JOTOBOPY HOTApiyC MPOCTABJISIE TIPO 1€ BiAMITKY
Ha NPUMIPHUKY AOTOBOPY, SKMIA 30epira€eTbcd B MaTepiajlax HOTapi-
aJIbHOI cpaBu, JOJYUYMBIIM A0 HHOTO KOITitO PillIEeHHS CYdY, a TAKOX
MPOCTaBJISIE BIAMITKY B PEECTpi JISl peeCTpallil HoTapiaJbHMX [iif i,
MPY MOKJIUBOCTI, HA BCiX IHIIMX MPUMipHUKaX 10TOBODPY. JIOKYMEHT,
1110 MOCBiAYY€ MPaBo BJIACHOCTI Ta MogaBaBcs J1s1 BAMHEHHSI HOTapi-
aJIbHOI [1il, MOBEPTAETHCS BiIUyKyBauy MaiiHa.

3 uporo nojoxeHHs1 [TopsiaKy BUMHEHHSI HOTapiaJbHUX il BOa-
YA€EThbCsl, IO Y BUMAAKY YKJIAAEHHS BJIACHUKOM (BiZuy>KyBayeM)
HEpyXoMOro MaiiHa AOTroBOpY MpPO MOro BiAuy>KeHHs iHIIii ocobi
Ta TIoHajbllle BU3HAHHS CYAOM TaKOro JOTOBOPY HEMiCHUM mpa-
BOBA ITiIcTaBa HAOYTTS TaKol 0COOO0I0 MpaBa BAACHOCTI Bianamae, a
BJIACHUKY (BiZuy>KyBauy) HOTapiyc OBepTa€E MPaBOBCTAHOBIIOIOYNIA
JOKYMEHT Ha HepyxoMme MaitHo. TakuM 4YMHOM, BiT4y>KyBad HEPYXO-
MOTO MalfHa BiIHOBJTIOETLCS B IMpaBax BIACHUKA Ha HBHOTO, 1110 OyIe
MOCBiAYYBAaTUCh TOBEPHYTUM MHOMY OpPUTIHAJIOM IPAaBOBCTAHOB-
JIIOI0YOTO JOKYMEHTA, SIKWil moaaBaBCcsl HOTapiycy MpM YKJIaaeHHi
HeNilicCHOTO TOTOBODY.

BonHoyac MaeMo 3’sicyBaTu, TIpY 3aCTOCYBaHHI SIKOTO caMe CITO-
coOy 3aXUCTy pillIeHHS Cyay CIIpUYMHITUME 3MiHU B Peectpi mpas
BJIACHOCTI Ha HepyxoMme MaiiHo. Tak, BiIMOBiIHO OO0 pPO3’SICHEHb,
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HaBeneHux B 1. 10 nmoctaHoBu IlneHymy BepxoBHoro Cynmy Ykpai-
uu Big 06.11.2009 p. Ne 9 «ITpo cymoBy NpakTUKY pO3IIsSIAY LMBiJIb-
HUX CIpaB MPO BU3HAHHS MPABOYMHIB HENiICHUMU», PIlLIEHHS CyILy
PO 3aI0BOJICHHS TTO30BY MPO MOBEPHEHHS MaliHa, TepeaaHoro 3a
HEeNiiCHUM MPaBOYMHOM, YM BUTPEOYBAHHSI MaliHa i3 4y>KOro He3a-
KOHHOT'O BOJIOAiHHS € IMiJCTaBOIO IJis 3AiMCHEHHS JAep>KaBHOI pee-
CTpallil MpaBa BJACHOCTI Ha MaiiHO, 11O MiAJsdrae aep>kKaBHill pee-
CTpallii, 3a BJACHMKOM, a TAKOX CKaCyBaHHS MOTIEPeaHbOI peeCcTpa-
L.

OTtxe, i3 3a3HAYEHOIO PO3’SICHEHHS BUILJIMBAE, 110 BiIHOBICHHS
BimuykyBaya (Imo3vBaya) B MpaBax BJIaCHMKA HEPyXOMOIo MaiiHa B
PeecTpi nipaB Bi1acHOCTI Ha HepyxoMe MaliHO MOXJIMBE JHUIIE TIpHU
3asiBJIEHHI TTO30BHUX BUMOT PO 3aCTOCYBaHHS a00 PeCTUTYIIii, ab0
BiHAMKALLii.

BonHouac MaeMo HOpMY, 3aKpiIljieHy B 4. 2 CT. 26 3aKoHy YKpai-
HU «[1po mepxkaBHY peecTpallilo peyoBUX IMPaB HA HEPYXOME MaiiHO
Ta iX OOTSIKEHb», 3TiTHO 3 SIKOIO B pa3i CKacyBaHHSI Ha IIiACTaBi
pillieHHsI Cyay pillleHHs Mpo AEepXKaBHY peeECTpalilo MmpaB, AOKY-
MEHTIB, Ha ITiJICTaBi SIKMX MPOBEACHO Iep>KaBHY PeECTpallilo Mpas,
CKaCcyBaHHSI 3aMMCiB PO TPOBeeHY AepXXaBHY peecTpallito TpaB, a
TaKOX Y BUNIAAKY, epeadayeHOMY MiIMYHKTOM «a» MYHKTY 2 4aCTU-
HU 1ocToi ctaTTi 37 1poro 3akoHy, 10 Jlep:kaBHOTO peecTpy IpaB
BHOCHTBCS 3aITMC TPO CKaCyBaHHS AepKaBHOI peecTpallii mpas.

AHaJi3 HaBeJIeHOTO TTOJI0XEHHST 3aKOHY CBiTUMTH TTPO TaKi MOX-
JIMBiI BUAM CYIOBUX pillleHb, HA IMiICTaBi IKUX JAepXXKaBHUM PEECTpa-
TOPOM BHOCUTLCS 10 I€P>KaBHOTO PEECTPY IMpaB 3amuc Mpo cKacy-
BaHHS JepKaBHOI PeeCTpallil ITpaB: a) pillleHHS Cyay PO CKacyBaH-
HS$1 pillIEHHS PO JIep>XXKaBHY peecTpallilo Mpas; 0) pilleHHs Cyay Mpo
CKaCyBaHHSI JTOKYMEHTIB, Ha IMiICTaBi SKUX MPOBEICHO IEpP>KABHY
peecTpaliio npas.

Otxe, BKazaHUM 3aKOHOM TIpsSIMO TiepeadadyeHo, 1110 AepXKaBHUM
PEECTPATOPOM BHOCHUTBCS 3alUC MPO CKACyBaHHS JAEPKaBHOI pee-
cTpalil MpaB Ha MiACTaBi pillleHHS CYAy MPO CKAaCyBaHHS JOKYMEH-
TiB, Ha TiCTaBi IKUX IPOBEICHO JeP>KaBHY peecTpallito npas. Takum
JIOKYMEHTOM, B HalllOMY BMITIaJKy, OyJe HOTapiaJbHO MOCBimUeHUt
JIOTOBIp BiTUy>KEHHSI HEPYXOMOTO MaifHa, SKWUIl CyoqOM BU3HAETHCS
HeniiicHUM. BU3HaHHSI CyIOM JTOTOBOPY HEIIMICHUM 3a CBOEIO Ipa-
BOBOIO MPUPOMIOI0 € HE YUM iHIIMUM, SIK MOro cKacyBaHHSIM, TOOTO
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Oro aHyJIOBaHHS pPa3oM i3 TUMM MPaBOBMMU HaCigKaMU, SIKi BiH
CTBOpUB (MAa€TbCSl Ha yBa3si JepxKaBHY peecTpallilo 3a HaOyBauem
MpaBa BJIACHOCTI Ha TiJCTaBi TAKOT'O JOTOBOPY).

Lle o3Hayvae, 1110 Mo3MBayvy 3a TAKUM II030BOM HaBiTh HE ITOTPiIOHO
3asIBJISITU «TIOXiTHI TTO30BHI BUMOTH» 10 JE€PKaBHOTO PEeECTpaTropa
PO CcKacyBaHHSI JAepKaBHOI peecTpallii mpaB, HA0yTUX HaOyBauem
Ha MiACTaBi HEAIAICHOTO JOTOBODY.

PaHile B cynoBiii pakTuili 11e¢ TMTaHHST BUPILLIYBaJIOCs MPOCTi-
ure. Ax poz’sicHioBaB BepxoBHuit Cyn YkpaiHu, BUPilIyIOUM 32 TT030-
BaMU IMPO BU3HAHHS TMTAHHS MPO HASIBHICTb a00 BiACYTHICTb TUX UM
iHIIMX MPaBOBiTHOCUH, CY/ MPU 3aA0BOJIEHHI IT030BY 3000B’sI3aHU
Yy HEOOXiJHMX BUMAAKax 3a3HAYMTU B Pe30JIOTUBHIl YACTUHI pillleH-
HS 1 mpo Ti MPaBOBi HACIAKHU, SIKi TSITHE 32 COOO0 TaKe BU3HAHHS
(HampuKJaa, Mpo aHYJIOBAHHSI aKTOBOTO 3alMCy MPO PEECTpaLiio
100y B pa3i BU3HAHHS HOro HeliiiCHMM, aHyJIIOBaHHS CBilOLITBA
PO MPpaBO BJAACHOCTI B pa3i 3a10BOJIEHHSI TI030BY PO BUTPEOYyBaHHS
MaliHa Big jo0pocoBicHOro HabyBaua Toio) (1. 13 moctaHoBu Ilie-
ayMy BepxoBroro Cyny Ykpaiau Bim 18.12.2009 Ne 14 «I1po cymose
pillieHHS Y UMBiJIbHIH CIIpaBi», . 7 moctaHoBU [1enymy BepxoBHO-
ro Cyny Ykpainu Bin 29.12.1976 Ne 11 «[1po cynoBe pillicHHST»).

OT1xe, 3BaXkaloun Ha 1€ Po3’SICHEHHS, YXBaJIOI0UYHM PillIeHHS PO
BU3HAHHSI HOTapiaJlbHO MOCBiIUYEHUX JOTOBOPiB BiMUyKeHHSI HEPY-
XOMOTO MaliHa HefdilicHuM (0e3 3aCTOCyBaHHS PECTUTYLi), Cyau He
1Mo30aBJIeHi MOXJIMBOCTI 3a3HayaTU B PillleHHi Ccyay Ipo Ti MpaBo-
Bi HACJIiIKH, SIKi TSTHE 32 COOOI0 TaKe BU3HAHHS, a cCaMe 3a3HAYUTHU
MpO CKaCyBaHHS pillleHHS MPO Aep>KaBHY peecTpallilo MpasBa Bjac-
HOCTI 3a HaOyBaueM y 3B’SI3KY i3 BU3HAHHSIM HEHiICHUM JOTOBOPY
Bimuy>KeHHSI, Ha MiACTaBi SIKOTO 3a HUM OYJIO 3apeeECTpPOBaHE TaKe
MpaBO BJIACHOCTI.

TakuM 4MHOM, HaBeIEHi IMOJOXEHHsS 3aKOHOJABCTBA CBimuath,
110 TaKWU CITOCIO 3aXMCTY, IK BU3HAHHSI HEAIMCHUM IOTOBOPY Bifl-
Yy>XeHHsI HEpYXOMOTo MaiiHa (06e3 OKpeMoro 3asiBJIeHHsI MTO30BHOI
BUMOT'M MpPO 3aCTOCYBAaHHSI PECTUTYLI), SIKIO TeMepilllHiM Bjac-
HUKOM MaiiHa 3aJMILIaETbC Ha0yBay Ha MiICTaBi TAKOro J0rOBOPY,
Oyae eeKTUBHUM CITOCOOOM 3aXMCTy MpaBa BJACHOCTI BiduyXKyBa-
ya HEpyXOMOTO MaifHa 3a TaKUM JOTOBOPOM, aKe PIllIeHHS CyIy
PO BU3HAHHS TAKOTO JOTOBOPY HEMIMCHUM, 3 OMHOTO OOKY, CTaHe
MiICTaBOIO 1151 MOBEPHEHHSI HOTApiyCOM OpUTIiHaly MoIepeaHbO-
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ro MPaBOBCTAHOBJIOIOYOTO JOKYMEHTA, a TAKOX IJISI BHECEHHS 10
JIep>KaBHOTO PEECTPY TpaB 3aMucCy MPo CKACyBaHHS AepKaBHOI pee-
CTpallil mpaBa BJIACHOCTI 32 Ha0yBaueM, i IK HACIiIOK — 3aJMILIEeHHS
YUHHUM MOIEPEIHbOTO 3aMucy Mpo IMpaBO BJIACHOCTI BiguyXyBaya
(rmo3uBaua).

Koroied Serhii. Recognition of a contract of alienation of real estate (without
restitution) as an effective way of protecting the ownership of it

The problem of choosing the right (effective) way to protect the violated
rights of the owner of real estate, which withdraws from its possession illegally.
The relevant clarifications of the Supreme Court of Ukraine on the distinction
of such protection of property rights as restitution and vindication are
analyzed.

According to the content of the above clarifications, if the real estate is
withdrawn from the property of the person on the basis of an invalid transaction,
then for the return of this property (restoration of the person’s rights as the
owner for this property), person must file a claim for recognition of the
transaction as invalid (with compulsory application of the consequences of the
invalidity of the transaction — restitution — by filing a claim on return of the
property which is subject of invalid transaction), or vindication (if the final
acquirer is a third party with whom the plaintiff was not in contractual
relations).

Several judgments of the Supreme Court have been analyzed in which the
courts in the resolutive part only declare the alienation contracts as void without
restitution or vindication.

The question of whether such a method of protection of the infringed rights
on property (that is, only recognition of the contract of alienation of the
property by virtue of which the acquirer became the owner of the real estate,
without the consequences of invalidity — restitution), would be effective and
whether such a court judgment could lead to the restoration of rights of the
plaintiff (alienator) as the owner of the real estate in the Register of property
rights for real estate.

It is established that a claim for invalidation of a contract may be individually
filed without the consequences of a void transaction. In this case, in the
resolutive part of the court judgment, the court indicates the void of the
transaction or refusal to do so.

It is also established that according to the Procedure of committing of
notarial acts, in case of conclusion by the owner (alienator) of immovable
property of the contract on its alienation to another person and further
recognition by the court of such transaction as invalid, the legal basis for
acquiring by such person of the property right disappears and the notary returns
the title deed to owner (alienator) of real estate. Thus, the alienator of the real
estate is restored in the rights of the owner on it, which will be certified by the
original of the title deed returned to him, which was submitted to the notary
upon conclusion of the invalid contract.
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In addition, the analysis of the norm of Part 2 of Art. 26 of the Law of
Ukraine «On state registration of material rights to real estate and their
encumbrances» shows that the state registrar makes a record on cancellation of
state registration of rights on the basis of a court judgment to cancel documents
on the basis of which state registration of rights was made. Such a document, in
our case, will be a notarized contract of alienation of real estate, which the
court finds invalid. A court’s recognition of a contract as invalid by its legal
nature is nothing more than its cancellation, that is, its cancellation, together
with the legal consequences that are created (meaning state registration of the
acquirer of ownership under such a contract).

Thus, the analyzed provisions of the legislation indicate that such a method
of protection, such as the invalidation of a contract on alienation of real estate
(without a separate claim for restitution), if the current owner of the property
remains the purchaser under such agreement, would be an effective way of
protecting the property right of the alienator’s property under such a contract,
because the court’s judgment to recognize such a contract as void, on one hand,
will become a ground for notary to return the original of the previous title deeds,
and for inclusion in the state register of record on the cancellation of state
registration of ownership by the purchaser, and as a result - leaving valid of the
previous record on ownership right of alienator (plaintiff).

Key words: contract invalidity, real estate, method of protection, restitution,
vindication, effectiveness, judicial protection, property rights, alienator, owner.



