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HOBWI NOrnNga4 HA NPOLECYAJIbHUI CTATYC
BIANOBIAAYA Y UMBIJIbHOMY CYAO4YUHCTBI
B ACMNEKTI BUPILLEHHSA NOXIAHUX NMO30BHUX BUMOTI
3A HOBUM UUBIJIbHUM NPOLECYAJIbHUM
KOAEKCOM YKPAIHU

Jlaembcst xapakmepucmuka noXioHUX NO308HUX 8UMO2 Y YUBLAbHOMY CYOOHUH -
cmei. Hasodsamucs 03naku npouecyanbhoeo cmamycy cmopin ma eionogioaua 6
YusinbHOMy npoueci. BusHauaromscs enemeHmu Nno308Y 8 UACMUHI NOXIOHUX
n0306HUX 8UMOe. Jlocaidxucyombest NOXIOHI N0306HI 8UMO2U 00 0epPICABHO0 peE-
cmpamopa w000 peecmpauii Maiina ma MailHoOBUX Npae, iHUWUX peecmpayiiihux
0ill, CMOCOBHO AKUX HEe CMABUMbCS NUMAHHS W00 IX He3aKoHHOCmI, a Oii (piuteH-
HA) 0epicasHoe0 peecmpamopa He OCKapicyromscs AK HenpasoMipHi.
Ananizyromocs cyoosi piwienHs, 6 aKux eionosioauem sucmynas cy0’ekm, AKuil
0e3nocepedHbo He NOPYULY8as npaeg no3ueaud. 3podaeHo GUCHOBOK, W0 3a NOXio-
HUMU NO308HUMU UMO2AMU YHacmb 8i0nogidaua (0epicagHoeo peecmpamopa) He
no8’a3aHa i3 3axucmom ioeo 81ACHUX npae ma iHmepecia y CRIpHUX NPABOBIOHO-
CUHAX, a4 CHPAMOBAHA HA NPAKMUYHY Deanizayilo piueHHs cydy 6 uacmuHi
OCHOBHUX NO308HUX GUMO2 WUASXOM CKACYBAHHS PeeCmpayilinoeo 3anucy abo euu-
HEeHHS NeGHUX PeECMPAUiHUX Oill 3 Memor YCYHeHHs (NPUNUHEHHS) NOPYULeHO020
npasa nosueaua, 3axucm K020 cyo 30ilUCHUE NpU GUPIUEHHI OCHOBHOI NO308HOI
suUMO2U.

Karouoei caosa: yusinbhe cyoouuncmeo, noxioHi n0306Hi eumoeU, enemeHmu
10308y, 8i0nogidat, npoyecyalbHuil cmamyc, NOHO8AeHHsS NOPYULeHUX Npas, Cno-
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cobu 3axucmy, peecmpauiiini 0ii, depycasnuil peecmpamop, Hosuil l{usinbHuil
npoyecyanvHuil Kooekc Yxpainu.

Koroied Serhii. A new look at the procedural status of the defendant in civil
proceedings in the aspect of resolving derivative claims under the new Civil
Procedural Code of Ukraine

The description of derivative claims in civil proceedings is given. Indicates the
procedural status of the parties and the defendant in the civil process. The elements
of a claim are determined with regard to derivative claims. Derivative claims
against the state registrar concerning registration of property and property rights,
other registration actions, which do not raise questions about their illegality, are
investigated, and actions (decisions) of the state registrar are not contested as
unlawful. It is examined court judgments in which the defendant was a person who
did not directly infringe the plaintiff’s rights. It is concluded that on the basis of the
claims, the participation of the defendant (state registrar) is not connected with the
protection of his own rights and interests in the disputed legal relations, but aimed
at the practical implementation of the court judgment with regard to the main claims
in a way of canceling of registration record or committing certain registration
actions for the purpose of elimination (termination) of the infringed right of the
plaintiff, the defense of which the court carried out in reviewing the main claim.

Key words: civil litigation, derivative claims, elements of a claim, defendant,
procedural status, restoration of violated rights, methods of defense, registration
actions, state registrar, new Civil Procedural Code of Ukraine.

LuBinsHMIT IpoliecyalbHUI KOAeKC YKpaiH! B pemakilii 3akoHy
Bix 3 >koBTHs 2017 poky Ne 2147-VIII (nani — HoBwuii LIT1K) Ha 3ako-
HOJABUOMY PiBHi 3aKpillMB TaKe IMpolecyaabHe TMMOHSTTS, SIK MOXiaAHi
MMO30BHi BUMOTH, SIKE B3K€ TPUBAJINI YaC BUKOPUCTOBYBAIOCS B CYI0-
Bili mpakTudi [1], 30Kkpema y criopax 1100 mpaBa BJIaCHOCTI Ha HepY-
XOM€ MaiiHO Ta Jep>KaBHOI peecTpallil peuoBUX IpaB Ha HHOTO [2].
Hoguii LITTK moxigHO0 MT030BHOI0 BUMOT'010 Ha3UBAE BUMOTY, 3a/10-
BOJIEHHSI SIKO1 3aJIeXKUTh Bijl 3aJ0BOJIEHHS iHILIOI MO30BHOI BUMOTH
(ocHOBHOI BUMOrM) Ta Tependavyae MOXIMBICTH iX 00’€lHAaHHSI B
OJIHii1 MO30BHi 3asBi (4. 1 cT. 188); moxigHa MO30BHA BUMOTA MOXKe
OyTu mpea’siBleHa SIK A0 TOrO CaMOTO BiNoBigaya, Tak i 10 pi3HUX
BigmoimauiB (. 1i 2 4. 2 cT. 188); M0 MOXiTHMUX MTO30BHUX BHUMOT
HoBuii LIITK BigHOCUTH BUMOIM LIOJAO peeCTpallii MaliHa Ta Maii-
HOBUX MpaB, iHIIMX PeECTPALliiHUX Hili, IKi € MOXiAHUMU BiJl CIOPY
1LI0JI0 TAKOTO MaitHa a00 MaitHoBuX 1paB (4. 1 cT. 19, u. § cT. 30).

YV cBoix momnepeaHiXx HayKOBUX MyOJIiKallisix MU BX€ BCTAaHOBU-
JIY, 1110 B LIbOMY BUMAAKy 3aKOHOAABELlb MAa€ Ha yBa3i Taki MOXigHi
MO30BHI BUMOTHU, SIKi agpecoBaHi iHIIUM cy0’ekTaM (He Oesroce-
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peIHIM yJacHMKaM CITipHUX LUBIIbHUX MaTepiaibHUX MPaBOBiTHO-
CUH) Ta CIIpSIMOBaHi Ha peaJjli3allilo pillleHHSI Cyly B YaCTHUHI 3a10-
BOJIEHHS OCHOBHOI IMO30BHOI BUMOI'M CTOCOBHO LIMBUJIBHUX IpaB
ocobu Ha maiiHo [3]. Takox mu aprymenrtyBanu, mo LITTK, BxuBa-
IOYM TIOHSITTS «ITO30B», PO3YMi€ 1LIE TepMiH B OJHUX BUMAAKAX SIK
MnpolecyalbHy KaTeropito, roBOpsSiuYM Mpo «Mpea’ sSIBIeHHST MO30BY»,
a B iHIIIMX — SIK MaTepiaJlbHO-MpaBoBY, cuHoHiMaMu sikoro B LITTK e
TEPMiHU «I1030BHiI BUMOTU» i «BUMOTU» (€JIeMEHTaMU SIKUX € Mpe/-
MeET, mifcTaBa i 3MicT) [4]. A BiaTak MOXiJHi BUMOIM SIK MO30BHi
MalOTh MiCTUTH TaKi X €JIEMEHTH, SIK i OCHOBHMI MTO30B, — MPEAMET,
migcraBy i 3MicT. [1pu IbOMY 3MiCT MO30BHUX BUMOT, SIKUM 33 HOBUM
LITK BU3HAETHCS cIocid (crmocodm) 3axucTy IMpaB abo iHTepeciB,
1110 MO3MBay MOBUHEH 3a3HAYUTHU B MO30BHil 3asBi (11. 4 4. 3 cT. 175
LITK), i € mpeaMeToM IO30BY, KOTPU MOBMHEH KOPECIIOHIyBaTH i3
crocodamMu 3aXUCTy Mpasa [5]. Y 3B’513Ky 3 IUM MU ITOTOIKYEMOCH i3
TUMU BUCHUMM -TIpOLIECYaATiCTaMU, SIKi 3aMiCTh TAKOTO €JIEeMEHTa, SIK
3MICT MO30BHUX BUMOT, BUIIJISIIOTh «CTOPiH» [6], amxKe came 3a LUMU
eJleMeHTaMu (TOOTO MpeaMeT i miacTaBa 1mo30oBy Ta ctopoHu) LITTK
OB’ SI3Y€ TOTOXKHICTb CITOPY.

V3arajibHEHHS BilMOBIIHUX HAYKOBHUX JKepeJ i3 LIMBIJIbHOIO
Mpolecy AajJ0 HaM TiACTaBU BUIUIMTUA O3HAKU CTOPiH Y LIUBIJIbHO-
MY CYJIOUMHCTBIi: CTOPOHU — 1I€ 0COOM, MiX SIKUMW BUHUK CITip PO
ixHi cy0’€KTUBHI IIpaBa Ta 00OB’SI3KU i 1100 IXHiX MPaBOBiAHOCHH;
BOHMU BUCTYIAIOTh Y LIMBIJIbHOMY MPOLIECi HA 3aXUCT CBOIX LIMBLIBHUX
MpaB i Bi/l CBOTO iMeHi; 3 TPUBOLY iX CITIPaBU CYJOM IMOCTAHOBJISIETHCS
pillIeHHST; HA HUX TTOLIMPIOIOTHCS BCi HACTIAKYA 3aKOHHOT CUJIU CYJI0-
BOTO pillleHHsI; BOHW MaloTh LIMBiJIbHO-TIPABOBY 3aiHTEPECOBAHICTh
y pe3yJibTaTi BUPILLIEHHSI CIOPY i IpolieCyaJlbHO 3aiHTepPeCOBaHi Y
BUHECEHHI pillleHHsI; CTOPOHU B LIMBiJIBHOMY Mpolieci 000B’SI3KOBO
MalTb OyTM y4YaCHUKAaMM CIIIpHOTO MaTepiaJibHOTO IPaBOBiIHO-
LLIEHHS; JIUIlIe CTOPOHU MOXKYTh OYTH 3000B’s13aHi UM YITOBHOBaXXEHi
CYyIOBUM PpillIEHHSIM Ha 3AiACHEHHS KOHKPETHUX Aiil 111010 Mepe-
Jadi (oTpuMMaHHS) MaTepialibHUX OJiar, a TaKOX iHIIUX Oii Matepi-
aJIbHO-MPaBOBOTO XapakTepy; TOOTO CydoBe PillIeHHs BIUIMHE Ha iX
MaTepialibHi MpaBa, BOHU ab0 HaOyayTh SKiCh MaTepiajbHi OJara,
abo BTpaTATh 1X; MaTepiaJibHO-ITPABOBUI iIHTEpEC BiAmNoBinauya BUsIB-
JIIETHCSI Y BCTAHOBJIEHHI CY/IOBUM pillIeHHSIM 200 YXBaJleHHi BiCyT-
HOCTi y HbOTO OyJb-SIKMX IMPABOBUX 000B’SI3KiB Mepe Mo3uBaueM, a
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NpoLecyalbHUI — y MisUIbHOCTI, CIPSIMOBAHi Ha JOBEAECHHS 3aIie-
peyeHb MPOTU IMO30BY a00 y CTBOPEHHI MOXJIMBMX MEPELIKOM IJIs
YXBaJIeHHSI CY/JIOBOTO pillIeHHSI TPO 3aJ0BOJIEHHS MO30BY i MOKJa-
JICHHSI Ha HBOTO BIAIOBIZHUX O0OB’s3KiB. OTXe, BIAINOBIiZaY Mae
OyTU YYaCHUKOM Ta MaTepiajibHO 3aiHTEPECOBAHUM Y CITipHUX MaTe-
piaibHUX (LIMBUIBHUX, CIMEMHUX, XUTIOBUX, TPYIOBUX, 3eMEJIbHUX
TOILIO) TIPaBOBiAHOCUHAX 3 TTO3MBayeM [7].

IToBepTrarouuch 10 MOXiAHUX ITO30BHUX BUMOI, 3a3HAYUMO, 1110 3
oAy Ha Bu3HaueHuit 4. 1 ct. 19 HITK ix xapakTep (BUMOTM 11010
peecTpallii MaiiHa Ta MaiiHOBUX MpaB, iHIINX PeECTpALIiHUX Hil, sIKi
€ MOXiTHUMU Bil CIIOPY 1IOAO0 TaKOro MaiiHa abo MailHOBHUX IMpaB)
BilIIoBigaueM 3a TaKMUMM IOXIiTHUMM BUMOTraMU MaioThb OyTU Jep-
JKaBHi peecTtpaTtopu (B cepi aepXKaBHOI peecTpallil pedyoBUX IpaB
Ha HepyxoMe MailHO Ta JepxkKaBHOI peecTpalii IpUIUYHUX OCi0).
3 orjsioy Ha BUILIEHABEIEHi 0O3HAKU MPOLIeCyaTbHOTO CTaTyCy CTOPiH
(3okpeMa, BiAmoBigaya) AepXKaBHUI peecTpaTop Moxe OyTh Marte-
piajiIbHO 3aiHTEpPEeCOBaHUI Y pe3yjabTaTi BUPILLIEHHS CIOPY JMIIE Y
BUIIAOKY 3AiACHEHHS HUM HE3aKOHHHUX peeECTpaliiiHMX Hiil, mpo
CKaCyBaHHS Y1 BU3HAHHS MPOTUIIPABHUMMU SIKUX 3asBJICHO MOXiTHY
MMO30BHY BUMOTY OJJHOYACHO i3 OCHOBHOIO BUMOTOIO BUPILLIUTHU CITip
110JI0 LIMBiJIbHUX TTpaB Ha MaiiHO. B 11bOMy BUITaaKy MOXiaHI MO30B-
Hi BUMOT'M J0 AEPKAaBHOTO peecTparopa OyAyTh BiAMOBIiAaTU CIOCO-
Oy 3aXMCTy UMBIIbHUX MpaB Ta iHTepeciB, nepeadayeHomy 1. 10 g. 2
ct. 16 LIK Ykpainu, 111010 BU3HAHHS HE3aKOHHUMU PillleHHs, Hii
yMu Oe3[isIbHOCTI OpraHy JAep>KaBHOI BJIaiu, OpraHy Bjiaaud ABTO-
HoMHoi Pecniybsiiku Kpum abo opraHy mMiclieBoro caMoBpsIIyBaHHS,
iXHiX mocagoBuX i ciyk00Bux ocid. ToMy 3a TaKMX 0OCTaBUH y4acTh
JIep>KaBHOIO peecTpaTopa B IIpoliecyalbHOMY CTaTyCi BiamoBimaua
BiIMOBiAaTUME MPABOBOMY CTaTYCy OCTAHHBOTO, a TAKOX XapaKTe-
PUCTMKAM MpoOLECyalbHOIO CTAaTyCy BimMmoBigaya, HampalbOBaHUM
TEOPIi€I0 LUBIILHOTO MPOIIECY.

BoaHouac y LMBiIbHYX cIpaBax y MOPSIAKY LIMBLUILHOTO CYA0YMH-
CTBa MOXYTb 3asIBJSITUCS TOXiJHI MTO30BHI BUMOIM LIONO PEECTpPaA-
il MaliHa Ta MalfHOBUX TIpaB, iHIIUX PeECTpaLiiHUX Aili, CTOCOBHO
SIKUX HE CTaBUTbHCS MUTAHHS 1100 iX HE3aKOHHOCTI, a Hii (pilleH-
H$) Jep>KaBHOTO PEECTPATOpa HE OCKAPKYIOThCA SIK HEIPaBOMipHi
(came TakoMy BUMAAKy i MpUCBSIiYEHaA Hallua ctaTTs). Taki moxia-
Hi BUMOI'M 3a3BMYail MOB’sI3aHi 3 HEOOXiAHICTIO BUMHEHHS MEBHUX
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peecTpaliiiHuX Aiid, SIKi BUTUIMBAIOTh 3 BUPILLIEHOI CyIOM OCHOBHOI
M030BHOI BUMOTH. SIK M1 BCTAHOBWJIY BUILIE, MOXiIHi MTO30BHi BUMO-
I'Y, Y BUTIAJKY iX 3asIBJI€HHS, MAlOTh aipecyBaTHCS came JepKaBHOMY
peecTparopy (SIKOro Mmo3uBay MPOCUTH Yepe3 Cya 3000B’s13aTH BYU-
HUTU TIEBHY pEECTpalliiiHy Jil0), a BiATaK OCTaHHIii y cripaBi MOBU-
HEH MaTH MpoLecyalbHUIA CTATyC BiAIOBiTaya 3a TAKUM MMO30BHUMU
BUMOraMu. Amke, K ciyirHo 3a3Hadae A.C. OniiiHUK, BUKOPUCTaH-
HSI TepMiHa «3000B’s13aTH» O3HAYa€, 110 Ha CTOPOHY B MO30BHOMY
MPOBAaJI>)KeHHi, 3aiHTepecoBaHy OCOO0Y B OKpeMOMY IPOBAIXKEHHI,
sika Opaja ydacTbh y cIpaBi, MOKJIaAeHO O0OB’SI30K BUMHUTU IEBHI
nii. OTxe, nepeadavyaeThbCs MOIIMPEHHS Ha LIUX 0Ci0 3aKOHHOI CUJTU
pillIeHHS Cyay, 1110 HEIIPUIYCTUMO 0€e3 3aIydeHHsI 0COOM IO pO3IJisi-
ny cripaBu [8]. TakuM YMHOM, y BUNIAAKy HEOOXiJHOCTI MOKJIACTU HA
Jep>KaBHOIO peecTpaTopa 000B’SI3KY BUMHUTU MEBHY peECTpaLliiiHy
i10, sIKa BUTIMBAE i3 BUPILLIEHOI CYyIOM OCHOBHOI IT030BHO1 BUMOTH,
BUMAra€eThcs y4acTh Y CITpaBi TAKOTO AeP>KaBHOTO peecTpaTopa came
B MpoliecyalibHOMY CTaTyCi BiJloBigaya.

Sx po3s’sicHioBaB I1nenym BepxoBHoro Cyny Ykpainu, cya noBu-
HEH Y MOTUBYBaJIbHili YaCTUHI pillleHHSI BCTAHOBUTH, YU OYJIU MOPY-
LIeHi, HE BU3HaHi a00 OCMOpPEHi MpaBa, CBOOOAM UM IHTEPECU LUX
0ci0, a sK110 OyJIM, TO BKa3aTu, YU € 3aJydeHUId y CIIpaBi BiAroBigay
BinnoBimanbHUM 3a 1e (a03. 2 n. 11 nocranoBu Ilnenymy Bepxos-
Horo Cyny Ykpaiuu Big 18.12.2009 Ne 14 «Ilpo cynoBe pillleHHS y
LMBIJIbHIN CITpaBi»).

ITpoTe B HaBeneHOMY BUMIIE BUMAAKY JACPXKaBHUI PEECTPATOP HE
Oyzae oco0o10, sIKa MopyILIWIa, HE BU3HAIAa UM OCIIOpUIIA TTpaBa Mo3u-
Baya. A BinTak Aep>KaBHUI peeCcTpaTop, BUCTYNAIOUU B IPOLIECyallb-
HOMY CTaTyci BiJiloBizaya, He Oyjae nepedyBaTu B MaTepiajibHO-Mpa-
BOBOMY CITOpi 3 TO3MBAaY€M; XKOJHUX MaTepiabHUX UM HEMATEPiallb-
HUX OJ1ar AepKaBHUM peecTpaTop He Habyne i He BTPATUTh; KOJIHOTO
0COOKMCTOro IPUANYHOTO iHTEpecy 3arepeuyBaTy MPOTU OCHOBHUX
MMO30BHUX BUMOT M03MBava y Iep>KaBHOTO peecTparopa Hemae. Tomy
Nep>XKaBHUI peecTpaTop He Oyne BOJIOMITU TUMU OCHOBHUMU (KITIO-
YOBUMMM) O3HaKaMU TPOLIECYaJbHOTO CTAaTyCcy BiAIoBimzaya, BUPO-
OJIeHMMM HayKOIO LIMBIJIBHOTO MPOLIeCYaTbHOTO MpaBa.

Y 1pbOMY BUITIaKy B LIUBIILHOMY TPOLECi 3’ IBISIETHCI YIaCHUK
CpaBU B MNpPOLECYaTbHOMY CTaTyCi BiAmoBigaya 3 MPUHLKUIIOBO
HOBUMM O3HaKaMH (XapakTepucTukamu). Tak, He Oyaydyu oco0olo,
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sIKa € BIJAMOBiJAJbHOI 3a MOpPYIIEHHS (HEBM3HAHHS, OCIIOPEHHS)
MpaB To3MBaya, AePKaBHUN peecTpaTop, SIK MU BCTAaHOBWJIM PaHi-
11e, Ma€ OpaTH yyacTb y CIipaBi B MpoliecyaJbHOMY CTAaTyCi BiIOBi-
Jlaya, a 3asBJIEHi 10 HbOTO MOXiJHi MO30BHI BUMOTY MaTUMYTh CBili
3MiCT, TOOTO KOHKPETHMIA CIIOCIO 3aXUCTY.

Ak Binomo, crmocoboM 3aXUCTy MpaBa € BU3HAYEHI MaTepialbHUM
MpaBoM (3aKOHOM YU JOTOBOPOM a00 BUILIMBAIOTH 3 iX MOJIOKEHbB)
MPUMYCOBi 3aX0[M, CHPSIMOBAHi Ha BiIHOBJIEHHS TMOPYIIEHUX YU
MiATBEPIKEHHS OCITOPIOBAHUX UM HEBU3HAHUX IMPaB, MPUITMHEHHS
iX TopylLIeHHSsI, KOMIIeH callisl 3aO0AisIHOI MOTEPITiIOMY IIKOAU abo
IHIII 3aXO0[M, 11O 3[aTHI JIIKBIIyBaTU HECIPUSTIMBI HACTIIAKKW IS
MOTEPIIIOrO i BILIMBATH Ha MOPYIIHUKA.

B Hamomy Bunanaky haxkt nopyueHHs (OCIOpeHHsI Y4 HEBU3HAH -
HsI) IIpaB MMo3uBaya 3 00Ky Jep>KaBHOTO peecTpaTopa Oyje BiICyTHIlA,
a MOXigHi TTO30BHI BUMOTHY A0 HbOTO, SIKi (DAKTUUHO € OE3CHipHUMU,
OyayTh CIpSIMOBaHi Ha BiTHOBJIEHHSI MOPYILIEHUX YU TiATBEPIXKEHHS
OCMOPIOBAHUX YW HEBU3HAHUX TpaB, MPUIIMHEHHS 1X MOPYIIEHHSI.
To6TO mepkaBHMI peecTpaTtop, Ha AyMKY Io3uMBaya, Ma€ BUMHUTHU
MeBHi (TexHiuHi) peecTpalliiiHi aii (HampuKiIaa, cKacyBaTH peecTpa-
HIMHWI 3anuc a00 BUMHUTH HOBUN 3aIlTMC — BUKJIIOYUTU YU BKIIIO-
YUTU O PEECTPY MEeBHi BiIOMOCTi), HEOOXigHi IJIsI MOHOBJICHHS
nopyliieHoro (MpUMNMHEHHs MOPYIIEHHs) TpaBa Mo3uBaya y 3B’s3-
Ky i3 3aI0BOJIEHHSIM CyIOM OCHOBHMX MO30BHUX BUMOT MPO 3aXUCT
LIMBUJILHOTO MpaBa.

Otxe, y HaBeJeHOMY BUMMAAKY (pakTUYHA y4acThb Yy CHpasi Jaep-
KaBHOro peecTpaTopa (SIKMi CBOIMM [isSIMU UM OE3MisSUIbHICTIO He
MOopyIIyBaB IpaB IMO3MBayva, 3a 3aXMCTOM SIKMX BiH 3BEPHYBCS 110
cyny) Oynme TOB’s3aHa BUKJIIOUHO i3 HEOOXiTHICTIO BUMHEHHSI HUM
peecTpaliiiHux Aiii 3 MeTor odiliiiHOro BU3HaHHS (0(OPMIIEHHS)
TUX MMPAaBOBUX HACJIAKIB, SIKi HACTAHYTh Yy Pe3yabTaTi 3a10BOJICHHS
CyJIOM OCHOBHOI ITO30BHOI BUMOT'M, OCKIJIbKW HAasiBHICTb BiIMOBiTHO-
TO PEECTPAIlifHOTO 3aImuCy (IKUH TMMPOCUTh CKacyBaTH MO3UBay) abo
MOro BiICYTHICTh (SIKIIO MO3UBa4 MPOCUTDH 3AIMCHUTU PEECTpaLIiii-
HY Ai10, BUMHMBIIM HOBUU 3amuc) Oyae mMpoaoBXyBaTU MOPYILLIEHHS
MpaBa IMo3uBaya, Ha 3aXMCT SIKOro CIpsSIMOBaHAa OCHOBaHA MO30BHA
BUMoOra (abo cTBOpIOBaTUCS TEPELIKOAN sl peatizallil Mo3uBayeM
ioro mpaB, BU3HAHUX CYAOM Y PE3YJbTaTi 3al10BOJIEHHSI OCHOBHOL
MO30BHOI BUMOI'M), TOMY 3a JOTIOMOTOIO MOXiAHO1 MO30BHOI BUMOTH
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11 BUMAra€eTbCsl BAMHEHHSI IEP>KaBHUM PEECTPATOPOM [IiiA 38117151 TpU-
MUHEHHS TaKOTO MOPYIIEHHSI.

Ho peui, panimre, B nepion mii LIITK 1963 p. (ct. 248-6), BXxe
iCHyBajla HOpMa IIpO 3aJlydeHHs 0 YJacTi y chpaBi cy0’ekra, 1o
KOMMETEHIIii SIKOTO BXOAWTb BUPILLICHHSI MUTAHHS MPO YCYHEHHS
MOPYLLIEHHS MpaB, CBOOO UM 3aKOHHUX iHTepeciB 3asiBHUKA (TOOTO
cy0’eKkTa, pillleHH, Aii Y1 Oe3disUIbHICTD SIKOro 0e3MocepeIHbo He
OCKap3KyBaJIncs).

VY cynosiil npaktuui HoBoro BepxoBHoro Cyay BxXe € pillleH-
HS1 y CIipaBax, B SIKMX 3asIBJSIUCSI MO30BHI BUMOTH IO AEPXKABHUX
peECTpaTopiB MPO OCKAPKEHHST peecTpalliiHuX Aill Ta cKacyBaHHS
peecTpaliiiHUX 3aluCiB, MPYU BUMHEHHI SIKUX JIep>XKaBHUM peecTpa-
TOPOM He OyJ10 mopylleHo 3akoH. Tak, y moctaHoBi Benukoi [Tanatu
BepxosHoro Cymy Bin 04.09.2018 y cripaBi Ne 904/5857/17 Bukiane-
HO MPaBOBY MO3MUIIi0, 3TiHO 3 IKOI0 0c00a, sIka BBAXKa€e CBOE MPaBO
Y1 iHTepeC MOPYIICHUMHU Yepe3 MogaHHs Ta BHeceHHs 10 €/1P Hemo-
CTOBIpHHUX BiJOMOCTEI, MOXe BMMAaraTv iX 3aXUCTy 4epe3 KOpUIY-
BaHHS BizomocTeil €/1P ta BinoOpaxeHHst B €1 P BianoBigHuX aiiic-
HUX BioMOCTel y croci0, 1110 3a0e3ne4nTh e(DeKTUBHE BiTHOBICHHS
Ta 3aXUCT 11 MOPYIIEHUX TpaB Ta iHTEPECiB, 30KpeMa ILLJISIXOM CKa-
cyBaHHs 3anucy B €P (1. 2 4. 1 cT. 25 3akoHy Ykpainu «IIpo aep-
JKaBHY PEECTpaALii0 IOPUANYHUX 0Ci0, Pi3UUHUX OCiO-MiANpPUEMIIIB
Ta rPOMAaIChKKUX (POpMYyBaHb»). ¥ TaAKOMY BUITAIKY, SKIIO CYI BCTa-
HOBUTbD, 110 CY0’€KT ep>KaBHOI peecTpallii BUMHMUB 3aruc B €/1P 3a
3BEPHEHHSIM HaJIEXKHOTO 3asiBHUKA, HA MiACTaBi BCIX HEOOXiAHUX 15T
peecTpallii JOKYMEHTIB BiIlIOBiIHO 10 3aKOHY Ta BiJCYTHOCTi BCTa-
HOBJIEHUX 3aKOHOM IIiZICTaB /151 BiIMOBM B Jep>KaBHill peecTpallii,
1Ie HEe € TMEPEIIKOM0I0 IJII CKACYBaHHS B CYIOBOMY TIOPSIIKY HEIO-
croBipHoro 3anucy B €J1P, HasiBHICTb SIKOTO TTOPYIIYE KOPIOpaTUBHi
MpaBa Yu 3aKOHHI iHTepeCcH Mo3uBayva.

To6T0 Oaunmo, mo BepxoBHuit Cya BU3HAE MOXIUBUM 3al10-
BOJICHHSI TIO30BHMX BHUMOT JIO JIEP>KaBHOTO peecTpaTopa (SIKuii He
JlonycKaB 31 CBOro 00Ky He3aKOHHUX [Iill i He MopyLIyBaB LIMBUILHUX
MpaB Mo3uBaya) Mpo CKACyBaHHS BUMHEHOTO HUM «3aKOHHOTO» pee-
CTpaLiiiHOTO 3amucy.

B Mexax Hamioro mOCHiIKEHHSI BapTO 3BEpPHYTM yBary i Ha
noctaHoBy BepxoBHoro Cyay B ckiafi KoJierii cynaiB KacariliHoro
aaMiHicTpaTuBHOro cyny Bin 27.03.2019 B cipasi Ne 826/15117/17,
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B sikiii BepxoBHuit Cyn aiiiliioB BUCHOBKY MPO BiACYTHICTb MifCTaB
DI BUBHAHHSI MPOTMIIPABHOIO MOCTAHOBU MPO BiIKPUTTS BUKO-
HaBYOIo MPOBaIXKEeHHS (OCKiIbKU AepXXKaBHUI BUKOHABELb BiIKPUB
BKa3aHe BUKOHABYE MPOBAIKEHHS IIPAaBOMipHO), BOIHOYAC BCTAHO-
BUB, 110 BiIKpUTE BUKOHABYE MPOBAIKEHHS MOPYLIYE MpaBa Mo3u-
Baya (OCKiJIbKHU MiACTaBU IS IPUMYCOBOIO BUKOHAHHS MOCTAaHOBU
aaMiHICTpaTUBHOIO OpraHy IpO HaKJIaAeHHS aAMiHiCTPaTUBHOIO
mTpady cTaHOM Ha MOMEHT BiIKPUTTSI BUKOHABUOTO TTPOBAIKEHHS
BXe OyJIM BiICYTHi, ITpoTe He OYyJI1 BioMi Aep>KaBHOMY BUKOHABIIIO).
BepxoBHuii Cyn 3a3HauuB, 1110 HAJEKHUM CIOCOOOM 3aXUCTY MOpY-
LIEHOTo MpaBa € JUIlle TaKuil crocid, KU BiAMoBigae BUMoOram
MaTepiaJlbHOTO 3aKOHY i MIPUBOAUTH J0 TTOHOBJIEHHS TpaB IMO31Bava
IO TAKOTO CTaHY, 1110 iCHYBaB 10 MOPYILIEHHS MpaBa, a SIKIIO BiTHOB-
JIEHHSI TAKOTO CTaHY € HEMOXJIMBUM — KOMIIEHCY€E MTO3MBayy LIKOY,
3aBJaHy HEeMpaBOMipHMM pillleHHSIM. 3Ba)kalouu Ha BUKJAAEHE, 3
OIJISIAY Ha BiZICYTHICTh y cripHOi moctanoBu Bigmiay JIBC Takoi Bna-
CTUBOCTI, SIK MPOTUIpaBHicTh, BepxoBHuit Cya BBaXKae HaJIEKHUM i
JIOCTAaTHIM COCOOOM 3aXMCTY MOPYIIEHOTO iHTepecy Mo3uBaya came
CcKacyBaHHSI LIi€l mocTaHOBU (0€3 BUBHAHHSI ii TPOTUIIPABHOIO).

e pimenns BepxoBHoro Cyay CBimumuTh, 110 Aii Aep>XKaBHOTO
BUKOHABIIS, IKMI BiIKpUB BUKOHABYE MPOBAMXKEHHS, OYIU mpa-
BOMipHUMM, MPOTE BiH OpaB yyacTb B aJMiHiCTpaTUBHIili cIipaBi
caMe B MpoliecyaJlbHOMY CTaTycCi BiAnoBigaya, OCKiJbKHU Mpeame-
TOM TI030BY OYyJIM BUMOTH TIPO CKAacyBaHHSI OTO MOCTAaHOBH, 3a
pe3yabTaToM 3a40BOJIEHHSI SKMX NepKaBHUN BUKOHAaBElb Ma€
MPUMMHUTHU PO3IoYaTe BUKOHABYE MPOBAIXKEHHS, TOOTO BUMHU-
TH [ii, CIPSIMOBAHi HA YCYHEHHS (IPUMMHEHHS ) MOPYLIEHHS MpaB
Mo3MBavya BHACIIOK BiZKPUTTS IIOJA0 HHOTO BUKOHABYOTO MTPOBa-
JKEHHS.

Xoua, HampukJanm, icCHye cyaoBe pimeHHs1 (rmoctaHoBa KuiB-
cbKoro amefsuiiiHoro cyay Big 05.12.2018 B uMBiIbHiN cropaBi
Ne 758/1861/18), B skoMy epKaBHUIA peeCTpaTOp He OYB 3a1ydeHU I
CyJIOM JI0 y4acTi y CIIpaBi, ajie Cya, Topsif i3 3a70BOJIEHHSIM OCHOBHOI
MO30BHOI BUMOT'M — BU3HAHHSM MPUITMHEHUMU TPYAOBUX BiTHOCUH
Mo3uBavya — KepiBHUKA TOBAPUCTBA, TAKOXK BUPILIUB «BUKIIOYNUTH 3
€IMHOTO JEepKaBHOTO PEECTPY IOPUANIHUX 0Ci0, Di3MIHMX 0Ccid —
HiANPUEMIIIB Ta IPOMaAChKUX (POpMyBaHb, 3 po3aiay: «BimoMocTi
PO OpraHu YMNpaBaiHHSI IOPUAXYHOI 0COOM», BiTOMOCTI MpPO MO3U-
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Baya sIK KepiBHUKA TOBAPUCTBA», BA3HABIIN TaKy BUMOTY MTOXiIHOIO,
MOB’SI3aHOIO 3i 3BiIbHEHHSIM MO3MBayva.

TakuM 4yMHOM, aHali3 XapakTepy IMOXiIHUX MO30BHUX BUMOT Y
LIMBUILHOMY CYJOYMHCTBI, a TAKOX HaBeJeHUX pillleHb BepXoBHO-
ro Cyay naroTh MiACTaBU ISl BACHOBKY, 11O MPOLIECyalbHUM cTaTyC
BinmoBimaua (3a MOXiZHUMHU MO30BHUMU BUMOTAMU) B LIUBIJIbBHOMY
Mpolieci pO3LIUPIOE CBOI XapaKTEePUCTUKU, 1110 JO3BOJISIE TIO-HOBOMY
MOMISTHYTH Ha TaKOTO YYaCHUKA CIIpaB, SIK BiATOBiIay, y4acTh TKOTO
y LMBIJIbHIN CITpaBi He MOB’s13aHa i3 3aXMCTOM MOTO BJIACHUX TpaB Ta
iHTepeciB y cOipHUX MpaBOBiAHOCHHAX (JIepXXaBHUI pEECTpaTOp HE
€ BiIMoBigaJbHUM 3a Oe3rlocepeHE MOPYIIeHHsS MpaB Mo3uBayva, a
fioro TorepeaHi peecTpalliliti aii Oyau MpaBOMipHUMM), a CIIPSIMO-
BaHa Ha MPaKTUUYHY peaizalito (BUKOHAHHS) PillIEeHHSI Cyly B YaCTU-
Hi OCHOBHMX MTO30BHUX BUMOT LIISIXOM CKaCyBaHHSI PEECTPALIiAHOTO
3anucy (HasBHICTb SKOTO TOpPYIIYE TpaBa Mo3uBaya, siKi 3aXMCTUB
cyn) abo BUYMHEHHS TMEBHUX PEECTPALiHUX diii (BUMHEHHS SIKUX €
HEOOXiIHUM JJIs1 3aXUCTY MpaB MMo31Bayva) 3 METOI YCYHEeHHs (Tpu-
MUHEHHSI ) TTOPYILIEHOro MpaBa Mo3uBaya, 3aXUCT SIKOTO CYA 3AilCHUB
MPU BUPillIEeHHi OCHOBHOI TTO30BHOI BUMOTH.
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Koroied Serhii. A new look at the procedural status of the defendant in civil
proceedings in the aspect of resolving derivative claims under the new Civil
Procedural Code of Ukraine

The Civil Procedural Code of Ukraine, as amended by the Law from
October, 3, 2017, enshrined at the legislative level such a procedural concept as
derivative claims, which has long been used in court practice, in particular in
disputes over the ownership of real estate and state registration of property
rights thereto. In our previous publications, we have already established that the
legislator is referring to such derivative claims that are addressed to other
entities (not direct participants in the disputed civil material relations) and are
aimed at implementing the court’s judgment regarding the satisfaction of the
basic claim concerning civil rights of a person on a property. Derivative claims,
as well as lawsuit itself, must have elements such as the subject matter and basis
of the claim and the parties.

It is established that defendant under derivative requirements must be state
registrars (in the field of state registration of property rights on real estate and
state registration of legal entities). Given the foregoing indications of the
procedural status of the parties (in particular, the defendant), the state registrar
can only be materially interested in the resolution of the dispute in the event of
unlawful registration actions, the cancellation or recognition of which is stated
in a derivative claim at the same time as the main requirement to resolve the
dispute over civil rights on property.



Yacmuna 1 e IOpuoduuni nayku 75

At the same time in civil cases in the course of civil proceedings may be filed
derivative claims for the registration of property and property rights, other
registration actions, which do not raise questions about their illegality, and
actions (decisions) of the state registrar are not contested as unlawful (in such a
case and dedicated our article). Such derivative requirements usually involve
the necessity of taking certain registration actions that follow from the court’s
main claim. As we have established above, derivative claims should, in the case
if they filed, be addressed to the state registrar (whom the plaintiff asks the court
to oblige to take some registration action), and therefore the latter in the case
must have the procedural status of the defendant for such claims.

Actual participation in the case of the state registrar (who by his actions or
inactions did not violate the rights of the plaintiff, for which protection he
appealed to the court) will be solely related to the necessity to perform his
registration actions in order to officially recognize (registration) those legal
consequences that will occur as a result of the court’s satisfaction of the main
claim since the existence of a corresponding registration record (which aims to
cancel the plaintiff) or its absence (if the plaintiff requests the registration
action by committing a new record) will continue to violate the plaintiff’s rights
on protection of which the main claim is based (or will be created obstacles to
the claimant’s realization of the rights recognized by the court as a result of the
satisfaction of the main claim), therefore, by means of a derivative claim, a state
registrar is required to take action to stop such violation.

Thus, the analysis of the nature of the claims in civil proceedings, as well as
the above stated judgments of the Supreme Court give grounds to conclude that
the procedural status of the defendant (on the basis of derivative claims) in its
civil process extends its characteristics, allowing a new look at such a party , as
a defendant whose involvement in a civil case is not related to the protection of
his or her own rights and interests in the disputed legal relationship (the state
registrar is not responsible for the direct violation of the plaintiff’s rights, and its
previous registration actions were legitimate), and aimed at the practical
implementation (execution) of the court’s judgment in respect of the main
claims by canceling the registration record (the presence of which violates the
rights of the plaintiff, protected by the court) or committing certain registration
actions (committing which, is necessary for the protection of the rights of the
plaintiff) in order to eliminate (terminate) the violated right of the plaintiff, the
defense of which the court carried out in reviewing the main claim.

Key words: civil litigation, derivative claims, elements of a claim, defendant,
procedural status, restoration of violated rights, methods of defense, registration
actions, state registrar, new Civil Procedural Code of Ukraine.



