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NMPAKTU4YHI ACNEKTU SACTOCYBAHHSA
NMPOLLECYAJIbHOI AHAJIOTIT
Y KPUMIHAJIbHOMY NMPOBAOXKEHHI:
CYYACHA NPAKTUKA KACALLINHOIO
KPUMIHAJIbHOIO CyAly BEPXOBHOIo cvay

Pozensdaemoca cydosa npakmuka Kacayiiinoeo KpuminaibHoeo cydy
Bepxosrnoeo Cydy 3 numarus 3acmocy8ants NPoyecyalbHoi ananoaii, Ha niocma-
8l 4020 BUOKPEMACHO MUNOGI HANPAMU 3ACMOCYEAHHA NPOUECYANbHOI aHAN02I]
cydom came yiei incmanuii. Ilpu yvbomy éci 6onu Kaacupikosawi 3a Kpumepiamu
mux npas i c60000, y cghepi AKUX MAOMb C80I0 peanizayito, ma cmoCyrmscs:
npeomema aneaayiiiHo20 0CKaPICeHHs; KoAa 0cib, HadineHux ue npaso peanrizyéa-
mu; maymauenns neenux Hopm KIIK. Bxasyemwvcs Ha obrpynmoganicme came
Mmux meHOeHyill y 3acmocy8aHHi npouecyanrvHoi ananoeii, SKi edxce CKAAAUCS &
cy008iil npakmuuyi, 0CKinbKu ye niomeeporucyemscs nPAagomMAYMa4HOw NPAKMU-
Koo Koncmumyuitinoeo Cydy Ykpainu. Iliokpecaeno eacomicmv npouecyanrvhoi
aHanoeii y KpumiHaabHomy cyO0OHUHCMEI Ma KOHCMAMmMOBAHO epeKxmueHicmy ii
3acmocyeants Oe3 cynepeuHocmell ma KoAi3ill 3 iHUUMU NOAOICEHHAMU KPUMI-
HANbHO20 NPOUECYaNbHO20 3aKOHY.

Karouoei caosa: npoyecyanrvna ananoeis, npaso Ha anensyiiiHe 0CKapICeHHs.,
piuents caiduoeo cy0di, npagosi 6UCHOBKU KacayiiliHo2o cyoy.

Drozdovych Nadiia. Practical aspects of using procedural analogy in criminal
proceedings: today’s practice of the Criminal Cassation Court of the Supreme
Court

This article deals with the use of procedural analogy as the most optimal method
of resolving legal situations in criminal proceedings, which are not directly regulated
by criminal procedural legislation. This matter was reviewed from the practical
point of view by citing examples of using procedural analogy in court judgments.
Specifically, this article offers an analysis of judicial practice of the Criminal
Cassation Court of the Supreme Court as regards the use of procedural analogy.
This article provides reasoning for the trends in the application of procedural
analogy which already exist in judicial practice, because it is corroborated by the
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law interpretation practice of the Constitutional Court of Ukraine. In particular, the
article cites the principled judgments of this court finding certain provisions of
criminal procedural legislation to be unconstitutional, the gaps in application of
which were bridged in the past in the cassation court’s judicial practice by referring
to procedural analogy. Therefore, the article describes the results of an overview
and systemization of the cassation court’s extensive judicial practice for the purpose
of improving the understanding of legal situations not directly regulated by criminal
procedural legislation.

Key words: procedural analogy, right to appeal, decisions of the judicial
investigator, legal findings of the cassation court.

ITutaHHs TocKOHANOCTi Ta €(heKTUBHOCTI 3aKOHOJAaBCTBA 3aBXIU
OyJM B LIEHTPi yBard HayKM KpMMiHAJIbHOIO CYJOYMHCTBA, a HAATO
npobyieMaTruKa 3aCTOCYBaHHS IpollecyalbHOI aHaJoril y KpuMi-
HaJIbHOMY MPOBAIXKEHHI 3 OIVISIAY Ha 3[iiiCHEHHSI BIiepliie 11 3aKOHO-
JlaBYoi perjaameHTalii y KpumiHaabHOMY OpoliecyalbHOMY KOAEKCi
Ykpainu 2012 poxy (mani — KITK).

3BepHEHHS A0 IIpolecyaJabHOI aHaJorili Ha JTOKTPUHAJIbHOMY
PiBHi Ma€ CBOIM pe3yJIbTaTOM UMMAaJIo PO3PO0OK SIK CydaCHMUX yue-
HUX, TaK i KopudeiB KpUMiHaJIbHOIO Mpolecy. 30KpeMa, 3a3HaueHe
nuTaHHs OyJio TpeaMeToM HayKoBux moiuykiB M.C. CtporoBuya,
M.M. Iponszuncekoro, PJI. PaxynoBa, JI.b. 3ychk, a B momanblio-
My i BxXe Ha cyyacHoMy eTari — B. O. benoHocoBa, M. O. Ipomo-
Ba, B.B. Jlazapena, /I. }O. Cinbuenko, O.B. Kaminoi, M.I. baxa-
HoBa, FO.M. Ipoumesoro, B.M. Casuupbkoro, B.K. CnyyeBcbkoro
Ta iHmwMx. Ilompu Le ybayaeTbcsl HEAOCTaTHIM piBeHb BUBYEHHS
Cy4acHOI CyJd0BOI MPaKTUKU 3aCTOCYBaHHS MpoOlieCyalibHOI aHaJlo-
ril y KpMiHaJbHOMY CYJIOYMHCTBI, 1110 TTOSICHIOETHCS, B TOMY YHCII,
00’€KTMBHUMU TMPUYMHAMM — HETPMBAJMUK 1O LIOrO 4yacy mepion
(¢ yHKILIIOHYBaHHS TIpoliecyalbHOI aHAJIOTii B SIKOCTIi HOPMM TIpaBa,
nependadyeHoi yMHHUM KIIK. [IuM 0OyYMOBIIOETHCSI aKTyaldbHiCTh
PO3MJISIAYBAHOIO y JaHil cTaTTi nuTaHHs. [1pu 1boMy MeTa i 3aBaaH-
HSl JaHOI CTATTi MOJSITalOTh Y PO3LJISIAi Cy4acHOI CyI0BOI MPaKTUKU
KacaliliHOro Cyay, SIKMii Ma€ OJIHI€I0 i3 CBOIX (DYHKIIiil BUILOI CYyI0-
BOI iHCTaHILii — 3a0e3meuyeHHsI €AHOCTiI CyJOBOI NMPaKTUKM, 3aiJjs
BU3HAYEHHS TEHIEHIIii1 ONMTUMAaJIbHOTO 3aCTOCYBAHHS HOPM TIpOLIe-
CyaJIbHOI aHaJIorii y KpMMiHaJIbHOMY TIPOBaIKEHHi, a TaKOX BCTa-
HOBJICHHI TOro, 4n e(peKTUBHUI TaKU CIIOCIO MoJalaHHS IPOrajlnuH
KPUMiHAJIBLHOTO MPOLIECYaTbHOIO 3aKOHY.
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3a nepioa podotu KacauiitHoro kpuMiHajibHOro cyay BepxoBHo-
ro Cyny (mani — KKC BC) 3actocyBaHHS y MO0 CyIOBili IIpaKTHIL
nosioxeHb 4. 6 ¢T. 9 KITK npoctexyerbest 6im3bpko y 200 cymoBux
pillIEHHSIX, cepell SIKMX MOXJIMBO BUIUIMTU OKpeMi HampsMM BTi-
JIGHH$ Ha MPaKTULIi MpolecyaIbHUX HOPM 1010 aHaIorii. 30KpeMa,
npolecyajibHa aHaJIoTisl Yy KpMMiHaJAbHOMY MPOBAIXKEHHI Ma€ MpPosiB
y nnoctaHoBax KKC BC nnst o0rpyHTyBaHHS IpaBa Ha amnessiiiliHe
OCKap>XeHHsI, a caMe:

— IIOJ0 MpeaMeTa anesiiiiHOro OCKap>KeHHs;

— I10J0 KOJia OCi0, HaliIeHUX 1ie MpaBo peasli3yBaTHu.

ITpu LbOMY aHaJli3 MOCTAHOB KacalliliHOro Cyay 11010 MpeaMeTa
aneysIiiHOrO OCKap>KeHHS 3aCBiTYMB MOXJIMBICTh BUOKPEMJICHHS
HM3KU BEeKTOPiB BUKOpUcTaHHs 4. 6 ¢T. 9 KITK nmj1s1 BuU3HaYeHHS THX
KaTeropiil cygoBUX pillleHb, sIKi, MOIPU IX BiICYTHICTb y TepeiKy
OCKap:KyBaHUX, MEPETJIsIaloThCs CYIOM L€l iHCTaHILIil.

Tak, cynoBa mpakTvKa BUIOI CyA0BOI iHCTaH1Ii1 BUpOoOUIa MOCi-
JIOBHi Ta ycTaJieHi MpaBOBi BUCHOBKHU MPO MOXJIMBICTb alesLiiiHO-
ro OCKap>KeHHS CYIOBHUX pillleHb, IPUNHATTA SIKMX He Tepeadaude-
Ho KIIK. HaiiGinblny rpymny cepea HUX CTaHOBJISITh CYIOBI pillieHsI
CHiAYMX CYAIiB MPO HadaHHS J03BOJIiB HA MPOBEICHHS Mo3aIljlaHO-
BUX TIEPEBIpPOK y pi3HMUX cdepax XKUTTEMIATBHOCTI. I3 1Iboro Tmpu-
Bony Benuka ITanata BepxoBHoro Cyny B mocTaHOBI Big 23 TpaBHS
2018 poky y crpaBi 3a KacalliilHOIO CKaprow IMpeacTaBHUKA Opu-
JIUYHOI ocoOM Ha yxBany AnessuifiHoro cyay JloHelbkoi oGaacTi
Bin 30 cepmnHst 2017 poky mpo BiAMOBY Yy BiIKpUTTi MPOBaIXKEHHS
3a anessiiiHOI0 CKaprol Ha yXBally CJiT4oro Cy/uli Mpo HaJaHHS
JIO3BOJIy Ha TPOBEIEHHS KOMILJIEKCHOI I103aIlJIaHOBOI MEPEeBipKMU
1100 3aKOHHOCTI Ta LiJIbOBOIO BUKOPUCTAHHS 3eMeJIbHOI AUTSTHKU
nocagoBMMHU ocobaMu Ccy0’eKTa roCIioJaproBaHHS Hajaajla HACTYIHi
OPIEHTUPU CYJ anesaUiiiHOol IHCTaHLIil MiJ yac BUPIlLIEHHS! MUTAHHS
PO BIAKPUTTS MPOBAIXKEHHS 3a aleIsILiiiHOI0 CKaproio Ha pillleH-
HS CJTIAYOTO CyIi MPO HalIaHHS J03BOJY Ha MPOBEAEHHS Mo3aruia-
HOBHUX IepeBipoK, ske He mepegdadeHo KIIK, moBuHeH KepyBa-
thcs npumucamu 4. 6 ct. 9 KITK 11010 3actocyBaHHS 3arajibHUX
3acajl KpMMiHAIBLHOTO MPOBaIXeHHs, Bu3HaueHux 4. 1 ct. 7 KIIK,
JI0 SIKMX, 30Kpema, BiIHECEHO 3a0e3IeueHHs MpaBa Ha OCKapXKeH-
HSI OpoleCyallbHUX pillleHb, Ail uyu 6e3disibHOCTI (11. 17 4. 1 cT. 7,
cT. 24 KIIK) [1]. TakuM 4YMHOM, 3riHO 3 BUCHOBKOM, BUKJIAJIEHUM Y
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3ragaHiit mocraHosi Benukoi ITanatu BepxoBHoro Cyny, anesuiiHi
cyau 3000B’s13aHi BiTKpUBaTHU arelisililiHe MPOBaIXKEeHHS 3a CKapra-
MM Ha YXBaJIM CIiIYMX CYAIiB PO HATAHHS JO3BOJIY Ha TIPOBEICHHS
M03aruIaHOBUX MEPEBipPOK.

OkpiM HaBeJAEHOro, Hapa3i MaEMO B CYIOBili TTpaKkTUlli chopMy-
JIbOBaHi MTpaBOBi BUCHOBKM 1110/10 MOXKJIMBOCTI alleJIsiLiiiHOro ocKap-
JKEHHSI TaKi TPYIM CyIOBUX pillleHb, MPUIHSTTS IKMX HE nepeadaye-
Ho KIIK:

— 3aTBEPIKEHHS MiCLIEBUM CyJIOM yroiu Mpo BU3HAHHS BUHYBA-
TOCTI i 3BiJIbHEHHS BiJl KpMMiHaJIbHOI BilMoBigaabHOCTI [2];

— IIOBEPHEHHS MPOKYPOPY KJIOMOTAHHS MPO apellT TUMYaCcOBO
BUJIyUYeHOro MaiiHa y mopsiaky 4. 3 ct. 172 KITK][3];

— HaJlaHHS J103BOJIy Ha MPUMYCOBE BiliOpaHHs 3pa3KiB MOTPy/I-
HUX 300paxeHb (¢OoTO) Ml MIPOBEACHHS CYyI0BO-MOPTPETHOI €KC-
neptusu [4];

— CKaCyBaHHSI TTOCTAHOBU MPO OTOJIOLIEHHS B PO3IIYK [5];

— Iepellaya MaiiHa Ha BiAMoBigaJibHe 30epiraHHsI Ta B orepaTuB-
He yrpaBJiiHHg [6];

— HaJaHHSI O03BOJY Ha IHCHEKIIiliHe BiIBiAyBaHHS TIif-
npuemcTna [7];

— CKacyBaHHSI 3aCTOCOBAHOTIO apellTy MaiiHa i iforo repesnava [8];

— 3aJ0BOJIEHHSI CKapru Ha Oe3misIbHICTh MPOKypopa, CKacy-
BaHHS TTOCTAHOBM TIPO 3aKPUTTS KPUMiIHAIBHOTO TIPOBAIKEHHS i
3000B’sSI3aHHSI MOTO BUMHUTHU MEBHI aii [9].

Hapegeni npuxiianu cymgoBoi IIpakKTUKM KacalliiiHOTO cydy
3aCBIAYMIIN, 1110 MOJIOXKeHH 4. 6 ¢T. 9 KITK 1mu1poko BUKOPHUCTOBY-
IOThCS SIK TapaHTisl 3a0e3neueHHs] peatizallil IpaBa Ha anesiiiiiHe
OCKapXXEHHS TUX BUAIB CYJOBMX PillIeHb CJiIYOTO CYI/li, OCKAPKEH-
H$ SIKMX 0e31ocepeIHbo Y BilnoBigHuX (crneuianbHux) riaaBax KITK
He nepeadayeHo, ogHak 3agekjapoBaHo y cT. 24 KIIK Ta iHmmx
3arajbHUX HOpMax. BumpaBaaHicTh TaKOro BEKTOpa CyA0BOi Mpak-
TMKH, 30KpeMa 11010 peallizallil paBa Ha aresisiiiiHe oCKapXXeHHs
OKpeMUX BUAIB pillleHb CHIIUUX CYAiB, MiATBEPIKYEThCS MPAKTH-
ko KoHcrutyuitHoro Cyny YkpaiHM B MOAAJbLIOMY, OCOOJMBO
CTOCOBHO OCTaHHbBOI'O BUAY CYJAOBUMX pillleHb Y BUIIICHABEACHII Kila-
cudikanii. A caame: 17 yepBHa 2020 poky Oy10 MPUITHATO pillleH-
H Ne 4-p (I1)/2020, 9kuM BU3HAHO TAaKWMMH, 110 HE BiIITOBIZAIOThH
Konctutyuii YkpaiHu (€ HEKOHCTUTYLiHHMMM), TIOJIOXEHHS 4. 3
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ct. 307 KIIK 1moa0 3a00poHU OCKapKeHHST yXBalu CJIiIUOro Cymmdi
3a pes3yJibTaTaMM PO3IJIsSiAY CKapru Ha 0e3[isIbHICTh CIiauoro, mpo-
Kypopa, sIKa MoJISITa€ y HEBHECEHHi BiTOMOCTEI Mpo KpUMiHaJIbHE
MpaBOMNOPYLIEHHS 10 €IMHOTO PEeCTpy NOCYIOBMX PO3CIiTyBaHb
Mic/Is OTPUMAHHS 3as1BU, MOBITOMJIEHHS PO KPUMiHaJIbHE MPaBO-
nopyueHHst [10]. BigToni cynosa npakTukKa CyAiB 3arajibHO1 IOpUC-
IUKIii, OKpiM 3aCTOCYBaHHS IpoliecyajabHOI aHaIorii, Ma€e AoaaT-
KOBMIT apTyMEeHT — IMOCUIaHHs Ha pimeHHs KoncruryuiitHoro Cymy
Vkpainu. He 3aiiBuM Oyjie BiI3HAYMUTH, 1110 TaKa TEHACHIISI y CYI0Bil
MpakTulli po3noyvanacs ue B 2019 poiti, 3 MpUAHATTS UM XKe CyI0M
pimeHHs1 Ne 4-p/2019 y cnpaBi 3a KOHCTUTYLIiiiHOIO cKaproto [ty-
meHka B.M. mono BinnosinHocTi KoHcTUTyil YKpaiHu (KOHCTUTY-
HifiHOCTI) moJjioxkeHsb 4. 2 cT. 392 KITK. ¥ HboMy BU3HAHO TaKUM, 1110
He Bignosigae Koncrutyuii Ykpainu (€ HEKOHCTUTYLIIHHUM), TIOJIO-
KeHHs 4. 2 ¢T. 392 KIIK 111010 yHEMOXIUBIECHHSI OKPEMOTO anesi-
LIITHOTO OCKAp>KEeHHS YXBaJIM CYAy PO MPOJOBXKEHHS CTPOKY TPU-
MaHHSI i BapTOlO, MOCTAHOBJICHOI ITiJl Yac CYA0BOIO MPOBAIKEHHSI
B CyJi Meplloi iHCTaHLIl 10 yXBaJeHHS CyJI0OBOrO PillleHHS IO CYTi
[11]. CynoBa mpakThKa CyAiB 3arajJbHOi IOPUCIMKIIiI BiIMOBiZHO
opa3y BTiIWJA Ie¢ TAYMadyeHHS KPUMiHAJbHOTO IPOIIECyaIbHOTO
3aKOHY, HaTrpuKkJjaz, y moctaHosi Bix 21 ciuns 2020 poky [12], onHak
TmocuaHHs Ha TTojoxkeHHs 4. 6 cT. 9 KITK 36epiraetbcs.

IIo X cToCy€eTbCS TAKOTO HAIpsIMy 3a0e3IMeueHHs ImpaBa aresis-
LIIAHOT'O OCKApKEeHHSI, K IMPaBO «iHIINUX 0Ci0», IHTEPECiB IKMUX CTO-
CYETBCS CYA0BE PillIeHHS, 1110 CTaB MOXXJIMBUM Y 3B’SI3KY i3 3acTOCY-
BaHHSIM 3arajibHMX 3acaj KpUMiHAJIbHOTO MPOBAIKEHHSI, TO OCHOBHi
JIOBOIM MPU 3acTOCyBaHHi 4. 6 cT. 9 KITK 3BoasThCSI 10 TaKOTO.

Buxonstum 3i 3micty monoxkeHb Konctutyii Ykpainu, crareit 7, 24
Ta 394 KITK y ix B3aeM03B’s13KY, 0c00a, sika He 0yj1a Yd9aCHUKOM KpU-
MiHaJIbHOTO MPOBAIXKEHHS, MA€ TPAaBO Ha amnessliiiHe ocKap>KeHHsI
CYJIIOBOIO pillIeHHS 32 YMOBH, 1110 BOHO CTOCYEThCH ii IpaB, CBOOO
Ta iHTepeciB. Llei miaxia miaTBepAXKeHU MocTaHOBOK BepxoBHOTO
Cyny Ykpainu Big 03 6epesnst 2016 poxy (cripaBa Ne 5-347kc15) [13],
Ile 3a3HaYCHO, 110 BiICYTHICTh «iHIIMX OCi0» Yy BUUEPITHOMY IepeJli-
Ky cy0’€KTiB ocKapxKeHHsI, nepeadauyeHoMy cT. 394 KITK, 3a ymoBu,
IO CYJ0BE PIllIEHHS CTOCYEThCS 1X MpaB, CBOOO/ Ta iHTEPECiB, HE €
MEPELIKOI0I0 Y JOCTYII 10 IIPABOCY/LIs Ta 3BEPHEHHS 10 CYy/ly BUILIOI
iHCTaHLi, 110 nepeadayeHo 4. 2 cT. 24 nporo Kogekcy.
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IToxiGHi mpaBoBi BUCHOBKM MICTSIThCsl Y HM3LI TTocTaHOB KKC
BC.

3Beprae yBary Ha cebe it moctaHoBa KKC BC Big 18 rpynHsa
2018 poky [14], mpaBOBMI1 BUCHOBOK SIKOI TAKOX HaJIEKUTH 0 I1Ii€l
rpynu 3actocyBaHHs 4. 6 cT. 9 KITK, xoua BiH i cTOCyeThCS TIpaBa
«iHIIMX 0Ci0», IHTEPEeCiB SIKUX CTOCYEThCSI CYAOBE PillleHHSI, OMHAK
He areJsIliiiHOro, a KacaliilHOro ockapxeHHs. 30KpemMa, o0IrpyH-
TOBYETBCS, 1110 X04a nepeik 4. 3 cT. 424 KITK He nependauvae mpaBa
Ha KacalliliHe ocKapXeHHSsI BUPOKY Ha IiICTaBi yroau iHIIUMU OCO-
0amu, MpoTe, HAa MEepeKOHAHHSI KOJerili CyaiB, BUXOASUM i3 OCHO-
BOMOJIOXKHUX MPUHLMUIIB, TapaHToBaHUX KoHcTuTyliero YkpaiHu,
a TaKOX 3arajbHUX 3acaj KPUMiHAJIBHOTO TIPOBAIKEHHS, TaKOTO
npaBa He MOXYTb OyTU Mo30aBJieHHI 0coOu, TpaB, cBOOO/ Ta iHTe-
peciB SIKMX CTOCYEThCS cyaoBe pilieHHs1. Tak, 3rinHo . 17 4. 1 cT. 7,
cT. 24 KIIK koXHOMY rapaHTYETbCSl TIPpaBO Ha OCKapXKEHHsS MpPo-
LieCyaJIbHUX pillleHb, JiM 4M Oe3disNIbHOCTI Cyay, CJiI4oro Cyui,
MPOKypopa, CAiAYOro B MOPSAKY, nepeandayeHomy uMm Koaexkcom.
Takox rapaHTyeTbCs TIPABO Ha MEPErysia BUPOKY, YXBAJIU Cydy, 1110
CTOCYEThCS TIpaB, CBOOOJ, UM iHTepeCiB 0COOM, CyJIOM BUILIOTO PiBHS
B ITOPSIAKY, TiepeadadeHoMy uM KopekcoM, He3anesKHOo BiJl TOro, 41
OpaJjia Taka ocoba yJyacTb y CyJIOBOMY PO3IJISII.

BonHouac Ha mincTaBi aHamizy IpakKTUKM 3aCTOCYBaHHS I0JIO-
keHb 4. 6 ct. 9 KIIK KacaliiiHuMm cyaoM BapTO OKPEeMO 3a3HAYUTU
PO 3aCTOCYBaHHS IPoLiecyajbHOI aHAJIOrii B IIpoLeci TyMadyeHHsI
neBHuX HopM KITK sik ouH i3 croco6iB MoaoaHHs iCHYIOUUX TTPO-
TJIMH Y KPpUMiHaJIbHOMY MPOLIECYaIbHOMY PETrYJIIOBAHHI.

Tak, mpu 3acTocyBaHHI HOPM ITpaBa MPaBO3aCTOCOBHMK Yac Bif
yacy CTUKAEThCS 3 TIPOTaIMHAMM B 3aKOHOJABCTBI, TOOTO 3 TTOBHOIO
YK YaCTKOBOIO BiJICYTHICTIO HOPM, $SIKi PeTyJIIOIOTh MEeBHI CYyCMiJbHI
BimHOCHMHU. Y 3B’SI3KY 3 UMM B IOpUCHPYIEHLIil OMHUM i3 croco0iB
3alOBHEHHSI MPOTrajvH B TMPOLIECi 3aCTOCYBaHHSI 3aKOHY BBaXXAlOTh
TMpoliecyajJbHy aHaJIoTii0. 3BiCHO, HEMPUITYCTUMUM € OTOTOXHEHHS
Mpoueaypy 3aCTOCYBaHHSI aHAJIOTIl i3 3aKOHOIABYOIO AiSUIbHICTIO,
TOMY 1I€ JIM1Ie TUMYACOBUIA, JOMOMIXKHUI cMOCIO YCYHEHHs Tpora-
JINH, OCHOBHMM K€ CITOCOOOM YCYHEHHSI TPOTaivH y IpaBoBiii cepi
€ MpaBOTBOPYICTH [15].

3okpema, y crpasi Ne 483/1186/16-k KKC BC ckacyBaB yxBaiy
aneJssiuiiiHOro cyay Ta MpU3HAYMB HOBUI PO3IJISIA Y CY/i anesuiiiHOl
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iHCTaHLii, IKU JOMYCTUB HEMPaBUJIbHE BCTAHOBJIEHHS 3MIiCTy IMC-
no3uii crareit 177, 178, 194, 196 KITK 111010 MOHATH «3aCTOCYBaHHS
3aM00iXKHOTO 3aX01y» Ta «00paHHS 3aM00iXKHOTO 3ax0ay». A came, y
roctaHoBi Bix 13 rpynasa 2018 poky KacauiitHuit ¢y BOAaBCs 10 TIIy-
MayeHHS BKa3aHUX TEPMiHiB, BU3HAUYMBILHU, 110 Y 3MiCTi KPpUMiHaIb-
HOTO MPOLECYAIbHOTO 3aKOHY BOHM BUKOPHUCTOBYIOTHCS SIK CMHO-
HiMiuHi (TOTOXHi 32 CBOIM IpaoJBUBM 3HauyeHHIM). CBO€E pillleHHS
KKC BC ob6rpyHtyBaB TuM, 110 y ¢T. 177 KIIK #igeTbcs ipo Mety it
MiZicTaBX 3aCTOCYBaHHSI 3a00ixkHOTro 3axomy, ay cT. 178 KITK — npo
00CTaBUHMU, 1110 BPaxOBYIOTHCSI MPU OOpaHHI 3amo0i>KHOTO 3aXOy.
AHaJIi3yI0u1 TaKoX IooxkeHHs crateid 194, 196 KIIK, cyn koHcTa-
TyBaB, 110 YiTKOTO PO3MEXYBaHHS MiX MOHATTSIMU «3aCTOCYBaHHS
3aM00iXKHOTO 3aX0Ay» Ta «0O0paHHS 3aIMO00IXKHOTO 3aX01y», SIKU Ou
MaB Pi3Hi MpolecyalibHi HACTIAKKU, KPpUMiHAaJAbHUN TTpolLieCcyalbHUMI
3akoH He MicTuTh. Kpim Toro, y KITK He nepeadaveHo iHIoro mpo-
liecyaJlbHOTO JTOKYMEHTA, KpiM yXBaJli PO 3aCTOCYBaHHS 3amo0ixK-
Horo 3axoay (ct. 196 KITK) npu BUpillleHHI MUTaHb, MOB’I3aHUX i3
TaKMMM 3aXolaMu. 3a TaKMX OOCTaBMH KacalliiHU cya BU3HAB, 110
MPU TTOCTAHOBJIEHHI YXBaJU PO BiAMOBY Y BiIKPUTTI MPOBAIKEHHS
Ta MPO MOBEPHEHHS alleIsILiiiHOI CKapTy M03a YBarolo 3ajIMIlIeHO i
Bumory 4. 6 c¢tT. 9 KITK, 1110 € icTOTHMM MOpYIICHHSIM BUMOT KPUMi-
HaJIbHOTO MPOLECYaIbHOTO 3aKOHY Ta BiMOBIAHO A0 MOJIOXKEHb I1. 1
4. 1 cT. 438 KIIK € miacraBoo 115l cKaCyBaHHSI OCKapKeHO1 yXBaJlk
[16].

Tak caMo Mae Micle TJyMayeHHsI OKPEeMUX HOPM KpUMiHasb-
Horo npouecyaabHoro 3akoHy B moctaHosi KKC BC Bin 06 yepBHs
2019 poky [17], B sKiii, xo4a i 6e3 rmocwiaHHsg Ha 4. 6 cT. 9 KIIK,
MpoTe BUIA CYyAOBa iHCTAHIIS 3MiliCHWIA TAyMadeHHs ryaBu 34
KIIK g5 BUpilneHHSI MATaHHS, SIKi CYIOBi PillIEHHSI MOXYTb OyTU
MpeaMeTOM Teperisiay 3a HOBOBUSIBICHUMM OOCTaBMHAMU, a TOMY
3BepHYyJacs [0 3arajJbHUX 3acajl KPUMiHAJIbHOTO IMPOBAIKEHHSI.
30KpeMa, MOTHMBH KacallifHOTO CyAy 3BOISTLCS 10 Takoro. CucreM-
He TaymadyeHHs miaBu 34 KITK npuBoauTh 10 BUCHOBKY, 1110 TIeper-
JISIA 32 HOBOBUSIBJIGHMMU OOCTaBMHAMM € HaA3BMYaHUM (€KCTpa-
OpAUHAPHUM) TEPersiAOM CYIOBHUX pillleHb Y BUHSTKOBUX BUMAI-
Kax, KOJIM TIiCJs1 3aBEplLIeHHs pO3MIsily KpUMiHaJIbHOI CIipaBU B
3BMYAHOMY TIOPSIAKY (B cydax IMepluoi, aneisiiiiHol i KacauiiiHoi
iHCTaHIIii) BUSBJIEHI OOCTaBMHU, 1110 MOTJIM CYTTEBO BIUIMHYTU Ha
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MPUMHATI CyOOBi pillleHHSs, i BHACIAOK 3aBeplIeHHS KpUMiHalb-
HOTO MPOBAIKEHHS, PO3IJISII LMX OOCTaBUH Y 3BUYATHOMY MOPSIAKY
KPUMiHAJILHOTO TPOBaIKEeHHS cTaB HemocTynHuM. Lleit BUCHOBOK
MiATBEPIKYETHCSA, KPiM iHIIOTO, caMuM TekcToM ctatTi 459 KIIK,
a TOMY HOBOBMSIBJIEHI OOCTaBUHU MalOTh CTOCYBATUCS JIUIIIE BUPOKY
a0o cydoBMX pillleHb, 110 MOCTAHOBJIEHI 100 LIbOTO BUPOKY, TOOTO
CYJIOBOTO pillIeHHS 10 CYTi KPMMiHAJbHOTO OOBMHYBAUYE€HHSI.

3i3micty rimaBu 34 KITK Ta 3aragbHMX 3acaa KpMMiHaJIBHOIO IIPO-
BaIl>)KEHHSI BOAYAETHCS, 1110 KPUMiHAJIbHE TPOBAIKEHHS 32 HOBOBU-
SIBJIEHMMU OO0CTaBUHAMMU € (POPMOIO Teperisiay pillieHb CYAIiB, sIKi
HaOpaJIv 3aKOHHOI CUJIM. 3a CBOIM 3MiCTOM LISl CTalisl KpMMiHAJIbHO-
ro IpoleCy BUCTYIIAE SIK MEXaHi3M, 110 JOIOBHIOE 3BUYaiHi 3aX0-
M 3a0e3MeUYeHHsI TTPaBOCYIHOCTI CyIOBUX PillleHb Y KpUMiHAJIbHUX
npoBamkeHHsx. Lleit BUA mMpoBaIKeHHsS Ma€ pe3epBHE 3HAUEHHS
Ta BUKOPUCTOBYETHCS JIMIIE Y BUMAAKaX, KOJIM BUYEpMaHi BCi iHIIi
JIOITYyCTUMIi 3aCO0MU IIpOlLieCyalbHO-IIPABOBOIO 3aXUCTY.

He MeH1 ikaBuMM, 1110 3aCJIyTOBYIOTh Ha yBary, € iHIli crocoou
3acrocyBaHHs 4. 6 cT. 9 KITK y cynosiit mpakruii KKC BC.

Tak, mpouecyanbHa aHaIOrisd y KPUMIHAIBHOMY MPOBAIKEHHI
BUKOPUCTOBYETHCS TPU BUPILIEHHI TMUTaHHS TIPO MOBHOBaXKEHHS
anessuiiHOro Cyay II0I0 JOCIHiIXKEeHHs J0Ka3iB 3a BJIACHOM iHi-
uiatuBoto [18]. [logo upboro KacauiiHWi Cyd 3a3HA4yMB, IO TOM
¢akT, 1110 KOAHA 3i CTOPiH He 3asBjsaa KJIOMOTaHHS PO MOBTOP-
He JOCJiIXXEHHS J0Ka3iB, He BUKJIOUAJIO TIpaBa areisiiiiHOro cyay
Oe3nocepeHbO JOCTIAUTU AOKA3U, KEPYIOUUCh 3arajibHUMU 3aca-
JaMM KpUMiHaJIbHOro npoBamxkeHHs. Tak, 3rinHo i3 4. 6 ct. 9 KITK
y BUMNAAKaxX, KOJU TMoJoXeHHs 1boro Komekcy He perymioTh ado
HEOJHO3HAYHO PETYIIOI0Th MUTAaHHS KPUMiHAJIBHOTO IMTPOBAIKEHHS,
3aCTOCOBYIOTbCSl 3arajibHi 3acaiv KPUMiHAJIbHOIO IPOBAIKEHHS,
Bu3HaueHi y 4. 1 cT. 7 uporo Koxgekcy. ToOTo, sIKIO aneasuiiiHuit
CyI MpU Meperssai KpUuMiHaJIbHOTO MPOBAIXKEHHS YOauae MOXIIUBY
HEIOBeJeHICTh BUHYBATOCTI 0COOU, BiH MIOBUHEH 3a BJIACHOIO iHillia-
TUBOIO 320€3IeYUTH MMOBHOTY JOCIIKEHHS JOKa3iB, alxke 40 1bOTO
CMOHYKAIOTh 3aBJAHHS KPUMiHAJbHOIO TPOBAIXEHHS, BKa3aHi y
cT. 2 KIIK, Ta HeoOXiaAHICTh TOTPUMAaHHS iHILIMX HOTro 3acaj, 30Kpe-
Ma BEpXOBEHCTBA IpaBa, Mpe3yMIILlil HEBUHYBATOCTI Ta 3a0e3meueH-
H$I IOBEJAEHOCTI BUHMU, i 1I¢ HE CYIepeunTh TaKiil 3acali KpuMiHaIb-
HOTO MPOBAIKEHHS, SIK AUCTO3UTUBHICTb.
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A TakoxX mpoluecyaibHa aHAJIOTisl KacalliiHUM CyA0M BUKOPHUCTA-
Ha I1110/10 MOBHOBAaXXEHb LILOTO Cy1y 3MiHUTH CYIOBi PilleHHS IS -
XOM 30iTBIIEHHS PO3Mipy MOpaJIbHOI IITKoIn [19].

Otxe, ciil MiaAKpeCcJAUTU BaromicTh MpolecyalbHOI aHAJOTil Y
KPUMiHAJIbHOMY CYJIOUMHCTBI Ta KOHCTAaTyBaTU €(eKTUBHICTb ii
3aCTOCYBaHHS 0€3 CylepeyHOCTel Ta KOJi3ili 3 iHIIIMM MOJIOXEHHS -
MM KPUMiHAJbHOTO MPOLECYyaIbHOIO 3aKOoHy. HaBeneHi Ta mpoaHa-
JIi30BaHi MPUKIAAU CYJ0BOI MPAaKTUKU CBig4aTh, 10 3aCTOCYBAHHS
npolecyajlbHOI aHaJlorii € He 1AabJOHHUM, a (paKTUYHO TBOPUYUM
MPOLIECOM, 1110 OOYMOBJIEHE MOILIYKAMU ONTUMAJIBHUX CIIOCOOIB Ta
IsixiB BTUIeHHS 4. 6 ¢ 9 KITK. YHiKaabHICTh KOXHOTO KpUMi-
HaJIbHOTO MPOBAIKEHHSI € MiACTBOIO 111 aHOHCYBAHHSI MOSIBU iHILIMX
BapiaHTIB 3aCTOCYBaHHSI MPOLECYalbHOI aHAJIOTII Y KpUMiHAJbHOMY
CYIOUMHCTBI, a BiTaK Y0Aya€TbCs MOXJIMBICTh CTBEPXKYBATU MpPO
MEePCIeKTUBHICTb HAYKOBUX NOCJiXKEHb 3a3HAYEHOTO MMUTaHHSI.
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Drozdovych Nadiia. Practical aspects of using procedural analogy in criminal
proceedings: today’s practice of the Criminal Cassation Court of the Supreme
Court

This article deals with the use of procedural analogy as the most optimal
method of resolving legal situations in criminal proceedings, which are not
directly regulated by criminal procedural legislation. This matter was reviewed
from the practical point of view by citing examples of using procedural analogy
in court judgments. Specifically, this article offers an analysis of judicial practice
of the Criminal Cassation Court of the Supreme Court as regards the use of
procedural analogy. According to law, this particular higher judicial body is
responsible for ensuring uniformity of judicial practice, and therefore, legal
opinions stated in the cassation court’s judgments are important for the purpose
of setting benchmarks in the practical implementation of procedural analogy.
Considering the foregoing, this article analyzes today’s practice of the Criminal
Cassation Court of the Supreme Court and, based on the findings of this
analysis, highlights typical areas of using procedural analogy by the court of this
instance. At the same time, all these areas are classified based on the criteria for
the rights and freedoms where they are implemented, and they concern: the
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subject of appeal; the circle of persons empowered to exercise this right;
interpretation of certain provisions of CCP.

In addition, this article contains references to almost 20 particular judgments
of the cassation court, which became examples of application of Article 9 (6) of
the Code of Criminal Procedure of Ukraine (CCP).

At the same time, this article provides reasoning for the trends in the
application of procedural analogy which already exist in judicial practice,
because it is corroborated by the law interpretation practice of the Constitutional
Court of Ukraine. In particular, the article cites the principled judgments of this
court finding certain provisions of criminal procedural legislation to be
unconstitutional, the gaps in application of which were bridged in the past in
the cassation court’s judicial practice by referring to procedural analogy.

Therefore, the article describes the results of an overview and systemization
of the cassation court’s extensive judicial practice for the purpose of improving
the understanding of legal situations not directly regulated by criminal
procedural legislation.

In the end, the article emphasized the significance of procedural analogy in
criminal proceedings, and pointed out the effectiveness of its application
without contradicting and conflicting with other provisions of criminal
procedural legislation. And also, it announced the advent of other options for
use of procedural analogy in criminal proceedings in view of the variability of
legal relationships and the universality of provisions set forth in Article 9 (6) of
CCP.

Key words: procedural analogy, right to appeal, decisions of the judicial
investigator, legal findings of the cassation court.



