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Poszeasoaromecs numarnus nodiny cninbHo2o MailHa NOOPYICHCL, A MAKONC
chinbHux dirouux bopeogux 30008 ’13anb Ha Maioymue. 3’asco8yemucs 3micm npa-
8060i Kameeopii <«MaiiHo» 6 acnekmi GKANYeHH MAlHOBUX 30008 3aHb.
Ananizyemocs cydoea npakmuka 6 cnpasax npo noodin Mixc noOpyucHcIm bopeo-
8ux 30006 ’3aHb. Buznauaromocs cnocodu nodiny 6opeosux 30006 ’a3amb, SKi 0yau
noeauieHi 0OHUM I3 ROOPYICIHCS, MA APSYMEHMYEMbCA, W0 8 UbOMY UNAOKY NO3U-
844 MA€ NPABo HA 360POMHY BUMO2Y 00 IHUL020 3 NOOPYICHCS NPO GIOUKOOYBAHHS
NOA0GUHU CHAQYEHUX 3a KpeOumHuUM 002080pomM Kouimia. QOTpyHmMoGyEmMbCs, Uo
0itoui 6opeosi 30606 93aHHS NOOPYIHCIHCS, OPOPMACHT Ha 00HO20 3 HUX, NPU NOOii
MaiiHa noopycics meyc nioaseaioms nodiny, npuyomy 6e3 3200u Kpeoumopa,
OCKinbKU nodin Matina 30iHCHIOEMbCS 32I0HO 3 3AKOHOM, 4 CKAAO NOOPYIHCHCS K
CONIOAPHUX DOPICHUKIB 3ANUUAEMbCS HE3MIHHUM.

Karouoei caosa: cymicha eaachicmv nodpyscoucs, nodin CRIAbHO20 MAaiiHa
nodpyxcxcsi, nodin 60peie noopyicics, NO3UKa, Kpeoum, 30008’33aHHS, 00208ip
nozuku (kpeoumy), coaioapHi 60piucHUKlU, 3200a Kpedumopa, cyo.

Koroied Serhii. Division of joint debt (credit) obligations of spouses in court

The issues of division of joint property of spouses, as well as division of their
Jjoint current debt obligations for the future are considered. The content of the legal
category “property” in terms of the inclusion of property obligations is clarified.
Judicial practice on the division of debts between spouses is analyzed. The methods
of division of debt obligations that were repaid by one of the spouses are determined
and it is argued that in this case the plaintiff is entitled to a claim against the other

© KOPOE] Cepeiit Onexcanoposuy — NOKTOP IOPUANIHUX HAYK, JTOLICHT;
ORCID: 0000-0001-7899-957X; e-mail: koroed_sergey@ukr.net



64 Uepxucasa i npaso e Bunyck 88

spouse for reimbursement of half of the funds paid under the loan agreement. It is
substantiated that the current debt obligations of the spouses, arranged to one of
them, in the division of property of the spouses are also subject to distribution,
without the consent of the creditor, as the division of property is carried out in
accordance with the law, and the composition of the spouses as joint debtors
remains unchanged.

Key words: joint property of spouses, division of joint property of spouses,
division of debts of spouses, loan, credit, obligations, loan agreement (credit), joint
debtors, consent of creditor, court.

Po3risig i BUpilleHHS CyJaMy LIMBUILHUX CIpaB IOAO0 TOILTY
CHiJILHOTO MaifHa MOAPYXOKS 3aBXKAW CIPUYMHSIIM TPYAHOLLI B CYA0-
Bili MpaKTULIi He JMIlIe B YaCTUHI JOBEACHHS CYKYIMHOCTi OOCTaBMH,
SIKi IO3BOJISIFOTh HAaTU CIIIPHOMY MaiHY CTaTyC CIiJIbHOI CyMiCHOI
BJIACHOCTI MOAPYXCKS (30KpeMa, yacy HaOyTTsI TAaKOTo MaliHa; JxKe-
peJi i cniIbHOCTI KOIITIB MOT0 MpUAOAHHS; METU MPUAOAHHS TOILIO),
a W B3arajli MpaBWJIBHOCTI TJIyMauy€HHS BiAMOBIAHUX MOJOXEHb
CimMmeliHoro Koaekcy YKpaiHu, siKi BU3HAUalOTh MpeaMeT JOKa3yBaH-
HsI Ta MiAJISIraloTh 3aCTOCYBAHHIO 10 CHiIPHUX MPAaBOBIAHOCUH CTOPiH
y TaKMX CITOpax.

YcKiIanHIOI0THCS TaKi CIIpaBy B OKPEMUX BUITaIKaX 10JaTKOBUMU
BUMOTaMM 3[AiCHUTH IO/ HE JIMIIIE CHiJIbHOTO MaiiHa SIK aKTHUBIB —
pedeii, MalfHOBUX TIpaB, a it 3000B’s13aHb TMTOBEPHYTH OOPT — KOIITH,
SKi OTpUMAaHi B MO3UKY (KPEIUT) OAHUM i3 MOAPYXKS 3a 3roJ0M0
IHILIOrO TIOJPYK3KSI Ta BUKOPUCTAHI B iHTepecax ciM’i Ha TTpua0aHHs
CHIJIbBHUX peueid, sIKi MiaIsiraloTh moAiay, a00 BUKOPUCTAHI Ha iHIIIi
i (Ha peMOHT, JIiIKyBaHHSI, HABYaHHSI, BiAIIOYMHOK TOILIO). AIXe
MPUHLXN HEeBiAAIIbHOCTI macuBiB (OOpriB, iHIIMX 3000B’s3aHb)
BiJl aKTUBIB (pedeil, MalflHOBMX TpaB) BMMAara€ BpaxyBaHHsS TaKUX
MacKBIB MPHU MOAII MiXX CTOPOHAMHU aKTHUBIB SIK TOJIOBHE IPaBUJIO
YHIBEPCAJIBHOTO MPAaBOHACTYMHUUTBA. [HIIMMU CJIOBaAaMM, IiITATU
Ooprosi 3000B’s13aHHS (3000B’SI3aHHSI 3 TOBEPHEHHSI MO3UKU YU
KpeauTy) 0e3 Mojisly iHILIOTo MaiiHa (pedeii, MailHOBUX ITpaB), TOOTO
aKTHUBIB, Ha Hallle MepPeKOHaHHs, He MoxHa. Jlo pedi, B oKpeMux
CYIOBUX PillIEHHSX TEX 3ayBaxKy€ThCs, 1110 OOProBi 3000B’sA3aHHS
OKpeMOMY IOy HE MiAJsIraTb, a MOXYTb OYTU BpaxoBaHi JMIIIE
npu O6e3nocepeAHbOMY MO MaliHa, HasIBHOTO B HaTypi (Hampu-
KJ1aJ, yxBaJia anesiiiiHoro cyay JlyraHcbkoi oosacTi Big 29.04.2013
B crpaBi Ne 428/729/13-11). TobTo moniny mimjisrae Bce MailHO
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MOAPYXKSI, Y TOMY YKCHi iX OOprosi 3000B’sI3aHHSI, a HE OKpema
ioro yactuHa (moctaHoBa BepxosHoro Cynay Big 11.07.2018 B cipasi
Ne 717/1140/15-1).

IToxin Mixk moapy>:KsiM 00proBux 3000B’s13aHb (TOYHIllIE, IX Bpa-
XyBaHHS), SIKi HA MOMEHT BUPILLIEHHS CYIOM CIIOPY MPO MOIiM CHiIb-
HOro MaiiHa Oy/au moraumieHi (CrjiayeHi) OJHUM i3 TOAPYXKS (SIK
Oe3nocepeaHiM MO3MYaTbHUKOM 3a IOTOBOPOM ITO3UKHU Y1 KPEITUTY ),
He BUKJIMKAE TPYIHOIIIB, aIXe B LIbOMY BUITAAKY MU MAEMO CyMYy
KOINTIB, CIUIAYCHMX OIHMM i3 IOAPYXCKsI, B PaXyHOK ITOTallleHHs
MO3UKM (KpeauTy) 3a “000x”, a TOMY MOJIOBMHA CIUIAY€HUX KOIITIiB
MijJisirae BpaxXyBaHHIO NP TOJiIi CIUJIbHOTO MaiiHa MOAPYXXKsl a00
CTSITHEHHI 3 iHILIOTO MOAPYK3Ks. B Takux BUIlagKax cyma 0opry, IKuit
0yJ10 CIUIaY€HO OJTHUM i3 TTIOJAPYKKS, € UiITKO BU3HAYEHOIO0, | HE BUHM -
Ka€e mpobJieM 3 ii TMOJIIOM LIJISIXOM NPUCYIKEHHSI TAKOMY MOAPYK-
K10 OiJIbIIIOT YaCTMHY MaitHa (3 ypaXyBaHHSIM MOJOBUHU CYMU CILIa-
YEHOro HUM Oopry) abo NIUISIXOM CTSTHEHHS 3 iHILIOTO MOAPYKIKS
MOJIOBUHM BapTOCTi BXe cIlJlaueHoro 0opry. Amxe BHACTIAOK yKja-
JEHHSI KPEJUTHOTO IOTOBOPY B TMOIPYX Kl BUHMKAE 3000B’sI3aH-
HS B iHTepecax ciM’1 y BUIJISIAI MOBEPHEHHSI KPEeAUTHMUX KOIITIB,
BUKOHAHHS SIKOTO TIOAPYXKSI 3MIACHIOE SIK COJilapHi OOpPXKHUKU
(Taka TIpaBOBa MO3MIlisg BUKIaneHa y nmoctaHoBi BepxoBHoro Cymy
Vkpainu Big 27.04.2016 y cripaBi Ne 6-48611c16, a TaKOX MOCTAaHOBI
BepxosHoro Cyny Bin 13.05.2019 y cipasi Ne 638/1962/17), a Tomy
TOM 13 MMOJAPYXKKSI, SIKUI BUKOHAB 3000B’s13aHHSI (CIJIATUBIIM CaMO-
CTilfHO OOPpT), IO BUHUKIIO 3 KPEIUTHOTO IIOrOBOPY a00 JOTOBOPY
MMO3UKU, B cuty cT. 544 11K Ykpainu Mae 1ipaBo Ha 3BOPOTHY BUMOTY
IO iHIIIOTO 3 TIOAPYCKS IIPO BiMIIIKOMYBAaHHS YaCTUHU (3 ypaxyBaH-
HSIM TIPUCYIXKEHO1 YaCTKM) CIUIAU€HUX 3a TAKUM JIOTOBOPOM KOIITIB
(Taka MOXJIMBICTb BU3HAETHCS i CyTOBOIO MIPAKTUKOIO, HATIPUKIIA
B yXBaJli aneJsIiifHoro cyny MukoaiBebKoi o6acTi Bix 19.05.2016
B cripaBi Ne 490/5405/13-11).

Tax, y cipaBi Ne 490/6024/16-11 mo3uBay (SIKUii miciist po3ipBaHHS
1LTI00y CaMOCTiHHO BUKOHYBAB 3000B’13aHHS 32 KPEAUTHUM JIOT0-
BOPOM Ta MOBHICTIO MOTaCUB KPeJAUT) MPOCUB CTSITHYTH 3 BiAIOBiAa-
Yya Ha 10T0 KOPUCTh YACTUHY ITOTAIIEHUX ITiCJIsI pO3ipBaHHS IIIIIO0Y
KpeIUTHUX 3000B’3aHb Mepea 0aHKOM 3a KPEIUTHUM JOTOBOPOM B
po3wmipi 30 tuc. nonapis CIIIA. BepxoBHuii Cyn y cBOili ITOCTaHOBI
Bix 13.03.2019 p. 3poOUB BMCHOBOK, 1110 MPU IO MaliHa Bpaxo-
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BYIOTBCSI TaKOX OOPTU TOJAPYXKKSI Ta MPaBOBITHOCUMHU 3a 3000B’s-
3aHHSIMU, 110 BUHUKIU B iHTepecax ciMm’i. IIpu 1iboMy, BHaCTigoK
YKJIaJieHHSI KPEAUTHOTO JOTOBOpPY, B MOAPYKSI BUHUKAE 3000B’sI-
3aHHS B iHTepecax CiM’1 y BUIJISIAI TIOBePHEHHS KPEAUTHUX KOIITIB,
BUKOHAHHS SIKOTO TIOAPYXCKST 3AIMCHIOE SIK COJIiTapHi OOPXKHUKM.
A OCKiJIbKM TTI03MBaueM y Tepioj repedyBaHHS y 11LT001 3 BiAnoBiga-
YyeM YKJIaJeHO KPpeAUTHUI JOTOBIp AJ1s1 TpUAOaHHS KBapTUPH, TIPABO
BJIACHOCTI Ha YaCTUHY SIKOI BUBHAHO 3a BiANOBigaYeM, Ta MicJs po3i-
pPBaHHS 1IUTI00Y HUM IOralieHo BKa3aHU KPeAUT, TOMY CYIM Tiii-
JIM IPaBUJIbHOI'O BUCHOBKY IPO HASIBHICTb MiACTaB AJIsl MOAiLy Oop-
rOBOI0 3000B’s13aHHS MTOPIiBHY MiXX KOJUIIHIM MOAPYHKSIM.

B inmiit cripasi Ne 183/3265/14-11 npo moaisl MaiiHa MOOPYXK-
Ks TIO3MBay 3a 3yCTPIYHUM MO30BOM IPOCUB CTITHYTU 3 iHILIOTO
MOJAPYKKSI YACTUHY CILIaYeHUX OOProBUX 3000B’s13aHb MOAPYKKS 3
TUX TiACTaB, 11O MicJIs MPUMTMHEHHS HITI0OOHMX BiTHOCUH BiH camMo-
CTiiHO CIJIaTUB TPOILIOBI KOWITU y PaxyHOK IOTallIEeHHSI OCHOBHOI
3a00proBaHOCTI 32 KpeAUTHUM AoroBopoM. BepxoBHuit Cyn y cBoiit
noctaHoBi Big 17.07.2019 p. moroauBcs i3 pillIeHHSIM CYAy TepLioi
IHCTaHLii, IKWU CTATHYB 3 1HIIOIO TMOJAPYXKS KOIITU Y PaxXyHOK
CIUTaYeHUX OOPTrOBUX 3000B’sI3aHb MMOAPYKKSI.

ITpruoMy, He3BakarOUM Ha Te, 1110 OOPTU MOAPYXKKS Ta MPABOBII -
HOCHHMU 3a 3000B’sI3aHHSIMU, 1110 BUHUKIIU B iHTepecax ciM’i, MaloThb
BpaXxoByBaTUCS MpU Monaiji MatiHa (myHKTH 23, 24 noctaHoBu [lne-
Hymy BepxoBnoro Cyny Ykpainu Big 21.12.2007 p. Ne 11 “ITpo mpaxk-
TUKY 3aCTOCYBaHHS CyAaMM 3aKOHOIABCTBA MPU PO3IJIsIi CIIpaB Mpo
MpaBo Ha LLJII00, pO3ipBaHHS LILI00Y, BU3HAHHS MOro HEAIMCHUM Ta
MOJiJ CHiJIbHOro MaltHa Moapy»:Ksi”~, moctaHoBa BepxoBHoro Cymy
Big 28.03.2018 p. B cipasi Ne 750/9693/15-11), cyznoBa npakTUKa IIpH
pO3IJIsii CIpaB MpOo MOMIM MiXK MOAPYXOKSIM HEPYXOMOIo MaliHa,
NpUAOAHOIO 3a PaXyHOK KpeauTy, opopMJIEeHOro Ha iM’sl OJHOTrO
3 TOAPYXCKS, SIKUI CcaMOCTiiHO ToracuB BcCi cymy (abo ii yactu-
Hy) 3a00pTroBaHOCTI IO HbOMY OCOOMCTUMU KOIINTAMM, ¥ae TaKUM
YUHOM, 1110 CAMOCTiliHa CIUIaTa OAHUM i3 MOAPYKKSI KPEAUTY OCO-
OMCTUMU KOLITaMMU TTiCJIsl PO3ipBaHHS LILJII00Y HE BIJIMBAE HA PO3Mip
4yacTKM (MMOJIOBMHU) HEPYXOMOTO MaliHa, MpuI0aHOro B LLII00I 3a
paxyHOK KpeIUTHUX KOIITiB. OMHOUYACHO CyJaMU 3a3HAYA€THC, 110
MPaBO HA YACTUHY HEPYXOMOIO MaifHa y IHIIOTO MOAPYKKS BUHUK-
JIO B MOMEHT MpUIO0aHHSI TAKOro MaiiHa B mepion 1LIo0y, i cT. 70



Yacmuna 1 e IOpuoduuni nayku 67

CK VkpaiHu He mepeadayae Takoi MiACTaBU ISl 3MiHUW 4YacTKU Y
CHiJIbHIM CYMiCHII BIACHOCTI MOAPYXKSI, SIK HACTYIHA Y4acTb KOXK-
HOTO 3 HUX y IoramreHHi kpeauty. KpiMm Toro, 3MiHa piBHUX 4acTOK
MTOAPYAOKS 3aJIesKHO Bifl iX BHECKY B TOTAllleHHSI KPEOuTy CyIepe-
yuTh npaswiam cT. 65 CK Ykpainu npo piBHI 000B’SI3KM MOIPYXK-
Ks1 3a IOTOBOpaMM, YKJIaJAeHUMMU B iHTepecax ciM’i, B TOMY 4YMCJIi
micias po3ipBaHHs 1LTI00Y. [1paBoBa mo3uilisi, 3rifHO 3 SIKOIO MaliHO,
npuadaHe NOAPYXKKAM Y KPEIUT, € CIUJIbHOK CYMICHOIO BJIACHICTIO
YOJIOBiKa Ta APY>KUHU 1 IX YACTKU € PiBHUMU HE3aJIEXKHO BiJ BHECKY
B IIOTAIllEHHsSI KPeAWTy, HEOTHOPA30BO BUCJIOBIIOBajacs Bepxos-
HuM Cynom Ykpainu y noctaHoBax Bif 19 TpaBHs 2010 poky (cpaBa
Ne 6-17630cB09), Big 20 ciuns 2010 poky (crpaBa Ne 6-8860cB09)
Tolro. BogHoOYac BUKOHAHHST KPEIUTHUX 3000B’513aHb, SIKi BUHUKJIU
B 000X i3 MOJAPYXKKSI, 32 PaXyHOK KOILTiB OJHOIO 3 HUX (Y TOMY YMUCJi
YaCcTKOBO) MO OYTH ITiICTaBOIO [JIsI BUMOT HO iHIIOIO TMOAPYXK-
XsI, B TOMY YMCIi 3a mpaBuiamu cT. 544 11K Ykpainu (Taka rmpaBo-
Ba MO3Ullisl BUCJIOBJIEHA, 30KpeMa, B yxBaJji Buloro crieuiaiizoBa-
HOro cyay YKpaiHM 3 po3MIsiAy LUBIIBHUX i KpUMiHAJbHUX CITpaB
Bigm 06.10.2016 Ta pimeHHI anejasuiiHoOro cymy MUKOIaiBChKOI
o6uacri Bix 27.05.2016 y cipasi Ne 490/205/16-11).

Otxe, y BUNAAKy MOMAiNY CIJILHOTO MaliHa (peueit), sike OyJ10
MNpUAOAHO 32 KOLITU KPEAUTY, MOBHICTIO (200 YaCTKOBO) MOralleHoro
OMHUM i3 MOAPYKKs (MO3UBaueM), EAMHUM BapiaHTOM “BpaxyBaH-
Hs” TaKoi 3a00pPTOBAHOCTI MOXe OyTH BUMOTA OTHOTO i3 TTOAPYXIKS
(sIK coJligapHOro OOp>KHUKA, IKWH TMTOBHICTIO a00 YaCTKOBO BUKOHAB
nepea KpeauTopoM colilapHe 3000B’sI3aHHSI TOIPYXKKSI) IO iHIIO-
ro 3 TMOAPYXKKS (SIKe TeX € CoJlifapHUM OOP>KHUKOM 32 KPEAUTHUM
3000B’s13aHHAM) y TTOpsiaKy cT. 544 11K Ykpainu npo BimmkomyBaH-
HSI YaCTUHU (TTOJIOBMHM) CTUTAY€HUX 32 TAKUM TOTOBOPOM KOIITiB.

ITpote Taki BUMagKu HaBPsII UM MOXKHA Ha3BaTU “TIOALIOM OOp-
roBUX 3000B’s13aHb MOJAPYKKS”, OCKiIbKKA OOpProBe 3000B’sS3aHHS
rnepea KpeauTopoM Ha MOMEHT BUPILIEHHSI CIOPY MiX MOAPYXKIKIM
BXX€ € MPUITMHEHNM BHACJIiIOK 1OTO TTOBHOTO BUKOHAHHS OMHUM i3
noapyxks1 (Ha sIKoro Oyyno o(opMJIEHO JOTOBip MO3UKMU abo Kpe-
JUTHUI [OTOBIp), TOOTO “OOpry MOApyxKsi” BxXKe He iCHYE, TOMY
(GaKTUYHO CyAOM BUPIIIYETHCS MUTAHHS BiNIIIKOAYBAaHHS OTHOMY
i3 MOAPYX KT TTOJOBMHU (200 YaCTKHU iHILOTO pO3Mipy) CILJIaueHUX
Ha BUKOHAHHS OOProBOro 3000B’s13aHHS KOIITIiB. A BiTaK 10 TaKUX
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BUITIA[IKiB, HA HAllle EPEeKOHAHHS, HEMOXKJIMBO 3aCTOCYBaTH MpaBU-
J10, 3TiAHO 3 IKUM OOPIU MOAPYKKS Ta MPAaBOBIAHOCUHU 32 3000B’s1-
3aHHSIMM, 1110 BUHMKJIM B iHTepecax ciM’i, MaloTh “BpaxoByBaTUCs”
npu monii MaiiHa (TyHKT 24 moctaHoBu I[lnenymy BepxoBHOTO
Cyny Yxpaianm Bim 21.12.2007 Ne 11 “IIpo TIpaKTUKY 3aCTOCYBaHHS
cylaMu 3aKOHOJABCTBA MpPHY PO3IJIsi CIIpaB Mpo MpaBO Ha LLIIO0,
pozipBaHHS LILTI00Y, BUBHAHHS Oro HEAiCHUM Ta MOJAiJ CHiJIbHOTO
MaitHa OIPYXKs”).

IHIIMM 4YWMHOM BUIJISIAAE CUTYyallisl, KOJM Ha MOMEHT IIOMdi-
JIy CHiIbHOrO MaiiHa TOAPYXOKS Y HUX 3aJIMIIAETHCSI HEBUKOHAHE
(miroue) 6oprose 3000B’s13aHHSI, 0O(DOPMIIEHE Ha OHOTO 3 MOAPYKKS
(moroBip MO3MKM, KPEAUTHUI TOTOBIp), SAKE MiIIITa€ BUKOHAHHIO
nepe no3uKoaaBLeM (KpeIUTOPOM) Y MaiiOyTHbOMY.

Cratryc cOiJIbHOTO CyMiCHOTO OOProBOro 3000B’sI3aHHS MOAPYK-
KsI BUILIMBAE 3 MMoJIoXKeHb cTaTTi 65 CK YKpainu, sikoro rependaye-
HO, 110 JOTOBip, YKIaAeHU! OOHUM i3 MOAPYKKS B iHTEpecax ciM’i,
CTBOPIOE OOOB’SI3KM TSI APYTOro 3 MOAPYXOKSI, SIKIIO MallHO, ofep-
JKaHe 3a JOroBOPOM, BUKOpUCTaHe B iHTepecax ciM’i. Ile o3Hauae,
1110 APY>KMHA Ta YOJOBiK He3aJaeKHO Bifl TPUITMHEHHS 1IUTI00Y MalOTh
piBHI TTpaBa Ta 000B’SI3KM 11010 CITIIBHO HAXKUTOTO Y LIIJTI001 MaliHa,
OCKIiJIbLKY pO3ipBaHHS LILJIIO0Y HE 3BiJIbHSIE MOAPYXKS Bif 3000B’sI-
3aHb 32 KPEIUTOM.

Otxe, OOproBi (KpeauTHi) 3000B’sI3aHHS Tiepe MO3UKOAABLEM
(6baHKOM) HECYTh K YOJIOBIK, TaK I IpyXMHA, a HE JINIIE TOU, XTO
mianucaB KpeIUTHUM JOroBip (Taka IpaBoOBa MO3UILisl BUCIOBJIE-
Ha 30Kpema B yxBaili BepxoBHoro Cyny Ykpainu Bim 19.05.2010 p.
y crpaBi Ne 6-17630c¢B09). Amke, SIKIIIO TPOIIOBI KOIITH OTPUMAaHI
B KpEIUT y IIUTI00i Ta B iHTepecax ciM’i, TO BOHU € CITIJIBHOIO CyMiC-
HOIO BJIACHICTIO, SIK i 3000B’s13aHHS 3 IX MOBEPHEHHSI. TAKUM YMHOM,
He3aJiexkKHO Bil Toro, Ha Koro Oyno odopmieHO (3apeeCTPOBAHO)
MpaBo, HAMIPUKJIAJ, Ha KBApTUPY, aBTOMOOILb Ta KpeaAUTHi (0Oprosi)
3000B’s13aHHS, 3a3HauyeHe MailHO i MaiiHOBI 3000B’SI3aHHSI BUHUK-
JIM Y CTOpiH y mepiof 1UTo0yY 3a iX 3roJ00 Ta B iHTepecax iXHbOi
¢iM’1, TOMy BKa3aHe MaiiHO i 3000B’sI3aHHSI BBaXKalOTbCSI JJIsI CTOPiH
CHiTBHUMM (HaJEXHUMU IM Ha MpaBi CIJIbHOI CyMiCHOI BIACHOCTI,
OCKIJIbKM iHIIIe HEe BCTAHOBJIEHO 3aKOHOM YM JOTOBOPOM). 3TiIHO i3
BucyoBieHow BepxoBHum Cynom YKpaiHM MpaBOBOIO TTO3UIIIEI0 B
OJIHI crpaBi 3 MOCHMJIAaHHAM Ha cTtaTTi 61, 65 CK Ykpainm, ocKilb-
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KU KpeauT OTPUMAHO, a OyIMHOK Ha KPEAWTHi KOILITU MPUAOAHO B
iHTepecax ¢iM’i, TO YOJIOBIK i Apy:KMHA HEe3aJeKHO Bil pO3ipBaHHS
1100y MalTh PiBHI MpaBa i 000B’SI3KU LIOAO CIJIBHO HAXXUTOTO
B 1ILTI001 MaliHa, 1o3a sIK po3ipBaHHS LLJII00Y HE 3BiJIbHSIE MOAPYXK-
K1 Bif 3000B’s13aHb 10 KpeauTy (yxBaja BepxoBHoro Cyny YkpaiHu
Big 19.05.2010 p. y crpaBi Ne 6-17630¢B09).

To6TO, SKIO KPEeAUTHUI MOroBip odopmieHMIT Ha OIHOTO 3
MOAPYAOKS Ta YKIAOEHWI HUM B iHTepecax ciM’i (a KOIITH BUKO-
pucTaHi B iHTepecax ciM’i a00 Ha NMpuAOAHHS CHIJIBHUX peveit), To
LIMBiJIbHI MpaBa Ta 000B’I3KU 32 TAKUM JOTOBOPOM BMHUKJIIU B 000X
i3 TMoApY»CKsl (Takuii MpaBOBMiII BUCHOBOK BMKJIAIEeHO, 30KpeMa, B
rocraHoBi Bepxosnoro Cymy VYkpainn Bim 14.09.2016 p. y crpasi
Ne 6-53911c16).

IIporte, 3 ornsigy Ha po3’SICHEHHsI, HaBeleHi B MyHKTi 24 mocTa-
HoBu Ilnenymy BepxoBHoro Cymy VYkpainu Bim 21.12.2007 No 11
«[Tpo mpakTUKy 3aCTOCYBaHHS CydaMM 3aKOHOJABCTBA MPU PO3TJISI-
JIi CIpaB Tpo TMpaBo Ha 100, po3ipBaHHS 1LTI00Y, BUSHAHHS MOT0
HeAiliCHMM Ta MOJiJ CIiJIbHOTO MalitHa MOAPYXKsI», OOPTY MOAPYK-
JKs1 Ta TIPaBOBIAHOCUHM 3a 3000B’SI3aHHSIMMU, 1110 BUHUKJIU B iHTepe-
cax ciM’i, MaloTb BpaXOBYBaTUCS MPU MOIiJIi MaliHa. BigmosigHo 1o
npaBoBoi no3utii BepxoBHoro Cyny YkpaiHu, BUKJIaIeHOI y MOCTa-
HoBi Bix 27 kBitHg 2016 poky B crpaBi No 6-4861cl6, mpu momiii
MaliHa BpaXOBYIOTbCSI TAKOX OOpPru MOAPYXKS Ta MPABOBiAHOCUHU
3a 3000B’s13aHHSIMM, 1110 BUHUKJIA B iIHTEpecax ciMi.

ToOTo cynoBa MpakTUKa BUIIMX CYIOBUX iHCTAHIIM AOTpUMY-
€ThCS TIO3ULII CTOCOBHO MOXJIMBOCTI IOy jJuile MaiiHa (TOOTO
caMme peuyeii), a He 60priB; OOpru MOAPYAKSI MalOTh BPaXOBYBaTUCS
Mpu Mo MaitHa. Taka mo3uist pakTUYHO 3arepedye MOXIMBICTh
Noaiay (MPUCYIKEHHS 10 BUKOHAHHST KOXXHOMY i3 MOAPYXOKS TEB-
HO1 YaCTUHM) OOproBux 3000B’s13aHb OJHOYACHO i3 MOiJIOM MaiiHa
(peueii).

Bonnouac B omniit i3 moctaHoB BepxoBuuit Cyn BU3HAB TaKh-
MM, 110 HE 3aCIYTOBYIOTh Ha yBary, 1OBOIM KacaliiiHOi CKapru Mpo
Te, 1110 OOProBi 3000B’A3aHHS HEe MiIISAITalOTh MTOMITY, OCKIIBKM MPU
MO MaiiHa BPaXOBYIOThCS TAKOX OOPIU MOAPYXKIKS Ta TMPaBOBiI-
HOCWHU 3a 3000B’I3aHHSIMU, 1110 BUHUKIM B iHTepecax cim’i. I1pu
1IbOMY, BCTAHOBUBILIU, 1110 KPEAUTHi TOrOBOPU YKJIAdaJIUCs B iHTe-
pecax ciM’i, cya amnensililiHol iHCTaHLil AiliIlI0B BUCHOBKY, 1110 O0p-
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roBi 3000B’s13aHHSI MiAISITalOTh MOy MiX CTOpOHaMU (MTOCTaHOBA
Bepxosroro Cyny Bin 28.03.2018 p. y cipasi Ne 750/9693/15-11). Ane
o/ipa3y 3ayBakKMMO, 1110 B ILiii cripaBi MIILIOCS TPO TMOAiT OOProBUX
3000B’s13aHb, SKi BXKe OYyJI1 ToralieHi OMHUM i3 TTIOAPYACKS, IIIJISIXOM
MPUCYIKEHHS iX YACTMHM iHILIOMY 3 IOAPY>KKSI, @ HE LILJISIXOM MOALTY
MiX DOAPYKKSIM iCHYI0UOr0 O0OProBOro 3000B’sI3aHHSI Ha MaliOyTHE.

AK MOXHA IEPEKOHATUC 31 3MICTY CY/IOBUX PillieHb, B SIKUX 3alle-
PEUYETHCST MOKIIUBICTD MOUTY MiX MOAPYAOKSIM OOproBrX 3000B’s1-
3aHb, O(POPMJIEHUX HA OJHOTO 3 HUX, Ta B SIKMX 3a3HAYAETHCH, IO
«IIPU MO CIIJIbHOI CYyMiCHOI BJTACHOCTi 3000B’SI3aHHSI MizK TOAPY K-
JKSIM He pO3MOIiNISIIOThCS, a BpaXOBYIOThCSI» (HAIPUKIIA, MOCTAaHOBA
BepxosHoro Cyny Bin 13.05.2019 p. y cipasi Ne 638/1962/17), cynu
He poOJISITh MOCUJIAHHST HA KOHKPETHY HOPMY MaTepialibHOTO IpaBa,
gKa 0 mpsIMo Tiepeadadaia Take «BpaxyBaHHSI». 3a3HaueHe MTPaBUIIO
(TouHile, po3’siICHeHHs) 3’SIBUJIOCH B a03alli MmepiioMy MyHKTY 24
nocranoBu [lnenymy BepxosHoro Cymy Ykpainum Big 21.12.2007
No 11 «IIpo mpakTuKy 3aCTOCYBaHHSI CyIaMM 3aKOHOMaBCTBa IIpHU
PO3IJIsSIIi CIIpaB PO MPaBo Ha LILTI00, po3ipBaHHS 1ILTI00Y, BU3HAHHS
MOro HeliiCHUM Ta MOAT CHIJIBHOTO MaliHa MOAPYXIKSI»: «ITPU TTOIi-
JIi MaiiHa BpaXOBYIOTbCSI TaKOX OOPry MOAPYKKS Ta MPaBOBIIHOCH-
HU 3a 3000B’s13aHHSIMU, 110 BUHUKIIM B iHTepecax ciM’l (4. 4 cT. 65
CK)». Xouya 6e3nocepentbo y cratti 65 CK Ykpainu takoi HopMu
Mpo «BpaxXyBaHHsSI» OOProBUX 3000B’SI3aHb MOAPYICKS TPU MOMdi-
Ji MaiiHa He mependaudeHo. IIpore BkazaHe po3’scHeHHs [lmeHymy
0yJ10 B ITOJAJIbIIIOMY BiITBOPEHO Y HU3LIi CYI0BUX pillleHb KacalliliHO1
iHCTaHILIii Ta YCITIIHO BUKOPUCTOBYEThCS CyIaMU HUXKUMX iIHCTaHLIii1
IS OOIPYHTYBAHHSI HEMOXKJIMBOCTI MOAiTYy OOProBUX 3000B’sI3aHb
MOJPYXKKSI, TaK O MOBUTHU, «B HATYPi».

BogHouac B rOpuIMYHi JliTepaTypi BU3HAETHCS MOXKJIMBICTb
MoaiNy Aitounx OOProBUX 3000B’s13aHb HA MaliOYTHE LIIJISIXOM MOKJa-
JIeHHST 000B’sI3KiB MO MOBEPHEHHIO OOPry Ha 000X 3 MOIPYXKKS B
pPIBHMX YacTKax ILISIXOM BHECEHHS BilMOBIIHMUX 3MiH 10 JOTOBO-
py No3uKM (KpeAUTHUM AOTOBip), aje 3a MeBHUX YMOB. Tak, SIKIIO
MO3MKOJABELb 3aMlepevye MPOTU MOIiTY MO3UKW MiX CITiBBJIJaCHUKA-
MM, TO CyJ He BITpaBi MPOBOAUTHU MOLJ MO3UKU, akKe TTepeBeIeHHS
Oopry 3 OOpKHMKA Ha iHITY 0cO0y MOKe MaTU Miclie JIMIIE 3i 3T0An
kpeautopa. Cya MoOXe MOAIMUTU MiX CHiBBJaCHUKaAMHU 3aJUIIOK
3a00ProBaHOCTI 10 TTO3ULli Y BUTAAKY MOAiTY OYAMHKY JIUILIE 3i 3rOaAu
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no3ukoaaBus. [Ipu BupillleHHi criopy Mpo MpaBo MpUBaTHOI Bjac-
HOCTi Ha OyAMHOK 00OB’SI30K MOTaCUTU 3a00PTOBAHICTh I10 MO3ULII 3i
3rofu MO3MKOAABIISI MOXe OyTH MOKJIaJeHO Ha iHIIMX CITiBBJaCHU-
KiB — yJaCHMKIiB OyIiBHUIITBA. 3a BiICYTHOCTI TaKOi 3ro1 000B 130K
roraiieHHs MO3UKHU JIEKUTh Ha 0co0i, sika 1i oTpuMaia. Y BUIMAAKY
MoJiay OYAMHKY CYI Ma€ 3alUTaTH MO3MKOAABLIS 1100 MOXJIMBOCTI
MOKJIaAeHHS 000B’SI3Ky MOTaCUTU 3a00PTrOBaHICThb MO MO3ULLi, TOPSII
i3 BiIMOBiAauyKOI0, TAKOX i HAa mo3uBaya [1].

V cynoBiil mpakTUlli 3yCTpivaloThCsl CIpaBU, B SIKUX B MOPSIAKY
Mojily MaliHa MOAPYXCKsI To3uBay (OJMH i3 MOAPYKKsI), HA SIKOTO
Oys10 oopMIeHO KpenuT, OTpUMaHUIl B iHTepecax ciM’i, aje He
ToralieHnii 3a yac CIiJIbHOTO MPOXMBAHHS, HaMaraBcsl IPUCYIUTH
BinmoBimauy (iHILIOMY 3 MOAPYXKsI) OOOB’SI30K BUKOHAHHS 4acTH-
HU (IMOJIOBUHM) TaKOTO OOProBOro 3000B’sI3aHHS Tiepe] OaHKOM Ha
MaioyTHe. Tak, B OfHil1 i3 TaKUX CIpaB, y sIKiii mo3uBayeM (haKTU4d-
HO 3asIBJIEHi BUMOTH PO 3MiHY YMOB KPEAUTHOTO JOIOBODPY, YKJIa1e-
HOTro MiX 6aHKOM Ta To3uBaueM, y YaCTHUHI OopxKHUKaA (1110 3 OTJISIAY
Ha niojioxkeHHs cT. 520 IIK Ykpainu, Ha 1yMKY Cydy, MOXKJIUBO JUILIE
3 103BOJIy KpeaUTopa), Y CyIOBOMY 3acilaHHi MpeACTaBHUK OaHKY
3arepevyyBaB MPOTU MOKJIaJaHHS BUKOHAHHS 3000B’I3aHHS 3a Kpe-
JUTHUM JOTOBOPOM B YaCTUHi Ha BiAmoBigaya (iHILOTO 3 MOAPYX-
K1), 3a3HA4Yaryu, 1110 KPeAUTHUM JOrOBip YKIaAeHU MixX OaHKOM
Ta Mo3MBayveM, sIKa i MMOBUMHHA SIK MO3UYaJbHUK HOro BUKOHYBATH.
IIpencraBHMK OaHKy BBaxKaB, 110 3aMiHa OOpPKHUKA YCKIAIHUTh
iioro BUKOHaHHs. KpiM Toro, mpeactaBHUMK OaHKY 3a3HA4MB, 11O B
3a0e3MeYeHHs] BUKOHAHHS 3000B’SI3aHHS 32 KPEAUTHUM JOTOBOPOM
MiX OaHKOM Ta IO3MBavyeM YKJIaIeHO AOTOBIp ilMOTeKU, MPeAMETOM
SKOTO € XXUTJIOBUI OyIMHOK. 3a3HauyeHe CBiIUUTh IIPO Te, 110 OaHK
3arepeyye MpoTH BU3HAHHS 32 CTOPOHAMU B PiBHMX YaCTKax BUKO-
HaHHSI 000B’SI3KiB 32 KPEIUTHUM JOTOBOPOM, TOOTO MPOTU 3MiHU
OopxXHMKa Yy 3000B’s13aHHi (yxBaja amnensiifiHoro cymny JlyraH-
cbKoi obmacTi Bim 29.04.2013 B umBinbHii cripaBi No 428 /729/13-11).
B iHwIii cxoxiii cripaBi, Ha IyMKY Cyay KacalliifHO1 iHCTaH1Iii, BCTa-
HOBJIIOIOUM 32 CTOPOHAMU B PiBHUX YaCTKaX BUKOHAHHS 00OB’SI3KY
3a KpeJAUTHUM JOTOBOPOM, CYJ MeplIoi iHCTaHLii (PaKTUUHO BTPY-
TUBCSI B TOCMOIAPChKY JisIIbHICTh OaHKY Ta 3MiHUB YMOBM JI0TOBO-
PY, YKJIaAEHOTO MiXX HUM Ta Mo3uBauyeM (OJHUM i3 TToapyxxks). [Tpu
LIbOMY HE BpaxyBaB IMO3M1Iil0 caMoro 0aHKYy CTOCOBHO TaKOi 3MiHU i1
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Te, 10 BiAIOBiAay y 1iii cripaBi HaOyJia colimapHOTO 00OB’SI3KY Bijl-
MOBiAaTU 32 HEBUKOHAHHS MO3MBAaY€M YMOB KPEAUTHOTO JOrOBOPY B
MOBHOMY 00CsI3i Ha TiACTaBi 1OroBopy nmopyku (yxsajna Buiioro cre-
Liaji30BaHOro cyay YKpaiHu 3 pO3rJsily HUBUIbHUX i KpUMiHATBHUX
crpas Bixg 17.04.2013 p. y cripasi Ne 6-42500cB12).

BulleHaBeneHa Mo3uliisi CBiZYMTh MPO Te, IO MO OOProBUX
3000B’s13aHb MiXX MOAPYACKSIM Ha MalOYTHE MOXKJIMBUIA, aje SIKILO
MPOTHU LILOTO He 3arepeydye Mo3uKoaaBelb (KPEaAUTOP), OCKITBKY 11e
(hakTUUYHO TSTHE 3a CO000 3aMiHy OOpKHMKA B 3000B’sI3aHHi.

IIpore BincyTHicTh 3rongu Kpeautopa (0aHKY) Ha Tofdiia O6opro-
BOT0O 3000B’sI3aHHS (SKe 3aJIMIIMIOCS HeroraileHUM) MiX oboma
3 TIOAPYAOKS, TOOTO MOKJIAAEHHS Ha APYroro 3 TMOAPYKXKS (IKUi
He OyB CTOPOHOIO KPEIMTHOTO JIOrOBOpPY) OOOB’SI3KY CaMOCTiiHO
CIUIATUTH KPEAUTOPY CBOIO YACTUHY OOpry, CTBOPUThL CUTYallilo, 3a
SIKOI, HEe3BaXKarouu Ha MOJia MaiiHa (pedeit, HampuKJaa, KBapTUPHU)
TTOAPYCKS Ta MPUCYIKEHHS TTOJIOBUHM TAKOTO MaitHa (peueit) iHImo-
MY 3 HOIPYKKSI, Y MOAPYKKST — OOPXKHUMKA 3a KPEAUTHUM JOTOBOPOM
3aIUILIAETHCS OPUAUYHUI 000B’SI30K CAMOCTIHO CIIauyBaTy Mepe
KpeauTOpoM OOpT IO KPEIUTY, a y MEBHUX BUIaAKax — i BiICOTKU 3a
KOPUCTYBaHHS KpeAUTOM. | Xxoua B iHIIIOTO 3 TTOJAPYXKKS B CHJTY 3aKO-
Hy 1 BAHMKAE coJlijapHe 3000B’s13aHHSI 3 MOralleHHs Takoi 3a00pro-
BAHOCTi, MPOT€ BUKOHAHHS LIbOTO O0OB’SI3KY 3aJIEXKUTh Bill BAMOTHY
KpeauTopa, aipecoBaHOi came LIbOMY i3 TTIOAPYXKS SIK COTiTapHOMY
00opKHUKY. ToOTO TOI 3 MOAPYXKS, IKMI € CTOPOHOIO — OOP>KHMU-
KOM (TT03U4aIbHUKOM) KPEAUTHOTO JOTOBOPY, 30008’ sI3aHUI 11IOMi-
CSIYHO IIIYKATH KOIITH i CAMOCTii{HO moraiiaTy BClo cyMy 3a00prosa-
HOCTi T10 KPEIUTY, KOIITH IO IKOMY OYJIM OTpMMaHi ii BUKOPUCTaHi
B iHTepecax ciM’1 000X i3 moapyskks. | Tuiie micis Takoro moramieH-
H$I, IK MM BCTAHOBWJIM BMILIE, Y OAHOTO 3 MOAPYXkXKSI — OOp>KHUKA
BUHUKHE MpaBo Ha miacrasi cT. 544 11K Ykpainu 3asBUTH BUMOTY 10
iHIIOrO 3 MOAPYKKS MPO BiAIIKOAYBAHHSI YACTUHU CIUIAYEHUX HUM
3a KPEAUTHUM JOTOBOPOM KOIIITiB.

Ax 3a3zHauuB BepxoBHuit Cyn B ofHiit 3i cmpaB, OCHOBHUM
3aBIaHHSIM CYJy IIPpU BUPILIIEHHI CIIOPiB PO MOAiJ MaliHa MOAPYK-
Kl € BUpILLIEHHST KOHMJIIKTY MiXX MOAPYXOKIM, TOOTO 3MiiiICHEHHS
CYZIOM CBOEi TOJIOBHOT (DYHKIIii — yXBaJIeHHsI 000B’SI3KOBOTO PillleH-
Hsl, sIKe Oe3MocepeHbO MPUIMMUHSIE CIip, 4 HE BUBOAUTb MOro Ha
HOBUI piBeHb JISI CTOPiH, SIKi B OYIb-SIKOMY BUITAAKY HE MOXYTb MizK
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coboro nomoButUcs (roctaHoBa BepxoBHoro Cynay Bin 17.04.2020 p.
B cripaBi Ne 686/4314/15-11).

VYV HaBeneHiil cuTyallii KOHQIIKT MiX MOAPYXKIM Y BUIAAKY
MOJIiJTy CIJILHOTO MaifHa BUPpIillleHO He OyAe, OCKiJIbKM y CTOPiH B
MOJAbIIOMY BUHMKHE CHip LIOAO BilIIIKOAYBAHHS YaCTUHM CILUIa-
YEHUX KOLITIB Ha MOTAILLEHHST KPEIUTY.

Kpim Toro, B Takiii cuTyallii Ha OTHOTO 3 TTOAPYX K JISITAE BECh
¢iHaHCOBUIT TATap cCaMOCTIHO moramaTu 6opr (MOXJIMBO, HAaBiTh
3 BiICOTKaMM), KOIUTHU 3a SIKUM OyJIuM OTpUMaHi i BUKOPHUCTAHi B
iHTepecax ciM’i, 110 € HENPOIOPLiMHUM BTPYYaHHSIM B OTO ITPaBoO
BJIACHOCTI.

IlikaBuM y 1IbOMY IIJIaHI € 3aKOHOJIaBU€ PEryJlOBaHHS 3a3Haye-
Horo nutaHHg B P@, ciMeliHe 3aKOHOAABCTBO SIKOI MaiiKe ineHTuY -
He yKpaiHcbKoMy. Tak, yacTrHoo TpeThoto cTaTTi 39 CK P® mpsamo
rnepeadayeHo, 1110 CHiJbHI OOPIY MOAPYXKS MPU MO CIJIBHOTO
MaliHa TOAPYCKST PO3MOMUISIOTHCS MizK TTOAPYKSKSIM ITPOITOPLIIAHO
MPUCYIXEHUM X YacTKaM y MaiiHi [2].

Takuii migxia, HA HaL TIOTJISA, € CIIPaBEIJIUBUM, allKe peaizye
MPUHLIMI «OOPTU CIIIIYIOTh 32 MAWHOM».

Kpim TOTrO, Karteropist «MmaitHo», sike 3a CiMeiiHUM KOJEeKCOM
VKkpaiHu € npeamMeToMm TOAily, € CKJIaaHO, aaXe 3TigAHO 3i cTar-
teto 190 K YkpaiHu MaitHOM SIK 0COOJIMBUM 00’€KTOM BBaXKa€ThCS
OKpeMa pid, CYKYITHICTb peyeii, a TaKOX MalfHOBI MpaBa Ta 000B’sI3-
ku. ToOTO MaitHOBI 000OB’SI3KU TEX € CKJIaI0BOIO MaifHa.

B onHiii 3i cripaB ¢y KacaliiiHO1 iHCTaH1Iii 3p0OUB BUCHOBOK, 1110
00’€KTOM MpaBa CITJIbHOI CyMiCHOT BIACHOCTI MOJIPYXKXKS € SIK TIpe/I-
METU MaTepialbHOIO CBITY, TaK i MaifHOBI ITpaBa Ta 000B’I3KU (yXBa-
Jla Buloro creuianizoBaHoro cyay YKpaiHu 3 po3risiay UMBUIbHUX
i kpuMiHambHUX cripaB Big 01.03.2017 B cripasi Ne 524/10257/15-11).

Taka nmyMKa MiATpUMYETbCS U 3apyOi>KHUMM HayKOBLSIMU (Ha
MpuKiaai 3akoHogaBctBa P®D), ski Texx BBaXaloTh, IO IO CKJIA-
Iy MaliHa BXOMSITh peui i HajiexKHi oco0i MallHOBI IIpaBa, B TOMY
YUCIi 3000B’s3a/IbHI MpaBa BUMOTU (HaIlpuKJjaa, TpaBa BUMOIHU
BUILIaTU aBTOPCHKOIO TOHOpapy), SIKi CKIadaloTh aKTUB MaliHa, a
TaKkox O0pru JaHoi ocodu, sIKi cKJlagaloTh nmacuB MaiiHa [3]. TooTo
il CYMiCHUM MaiiHOM TIOJPYXKSI PO3YMIETHCS BCSI CYKYITHICTh SIK
iCHY10UOro (peuoBOro), Tak il 00proBoro MaiiHa, HaXXMTOTO MOAPYK-
XKsIM y niepion 1utto0y [4]. TToHSTTS «MaliHO» Ma€ 30ipHUI Xapak-
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Tep i BKJIFOYA€E He TiIbKM pedi, pevyoBi IMpaBa, MpaBa BUMOTH, a i
000B’sI3K1 3 BUKOHAHHSI 00pTy (HalpuKJIal, HeroraileHa mo3ruKa Ha
OyAiBHMUIITBO OYIUHKY, OOpr 3a MpuadaHi B Kpeaut pedi) [5]. Xoua
BapTO BU3HATU, 1O B IOPUAMYHIN JiTepaTypi MUTaHHS IIPaBOBOI
NpUpoau 3000B’s13aHb MOAPYXKKS € NUCKYCIiHHUM; € HAayKOBL, SIKi
JTOTPUMYIOThCSI By3bKOTO MiAXOMY 10 BU3HAYEHHS TOHSTTS «MaitHO»,
BUKJIIOUAIOUM 3 Hboro 6opru [6]. [IpoTe 6arato HayKOBLIiB TOBOPSITH
PO MaHO SIK PO 00’€KT UMBIIBHUX TIPaB, SKUI MiCTUTh HE JIMIIIE
TiJIECHI peui, a i1 MaliHOBI paBa i MaitHOBi 000B’s13KU [7].

Hapenene Buile, Ha Hallly AyMKY, EPEKOHJMBO CBiIYWTb, IO
Jitoui OOprowi 3000B’sI3aHHST MOAPYXCKS, 0(pOPMIIEHI HAa OJTHOIO 3
HUX, IOpU MO MaliHa MOAPYXCKS TeX MimisaraioTb nogity. Ilpu-
YOMY CHpaBeIIMBUM TiAXOIAOM BapTO BU3HATU IOJINA CIIJIbHUX
0OpriB MOAPYKKSI MPOIMOPLINHO MPUCYIXKEHUM iX YaCTKaM y MaliHi
(3okpema, TakMii crocib Moaiay Aitounx OOProBUX 3000B’sI3aHb, SKi
MiIITal0Th BUKOHAHHIO Y MaltOyTHBOMY, OyIe JOPEYHUIA 111010 Kpe-
IIUTIB, 32 PAXyHOK SIKMX MOJAPYXKSI MPUAOATIO HEPYXOME MaiiHO Ta
3iAICHIOE MOTO MO SIK CHiJIbHOTO MaliHa MpY po3ipBaHHI LLTI00Y).
B ubomy Bumanky sikpas i Oyme 3abe3nedyeHo ciigyBaHHSI OOpTiB 3a
MaHOM.

B iHmuMx BUNagkax, KOJad KPEeAWTHiI KOIITH HE BUKOPUCTOBYBA-
JIUCS MOAPYXCKIM ISl TIPUAOAaHHS CIJIBHOIO MaiiHa, a CIPsIMOBY-
BaJIMCsI, HATIPMKJIA, HA CIIJIbHUM BiAIMIOYMHOK a00 X JIIKyBaHHS 41
HaBYaHHSI OJHOTO 3 IMMOJAPYKKS, TO, BpPaXOBYIOUM OTPUMAHHS i BUKO-
puUCTaHHSI KpeaUTy B iHTepecax ciM’1 (3a CIUJIbHUM pillIEHHSIM 000X
3 MOJPYXKKSI), TaKe OOProBe 3000B’s13aHHS (SIKe 3aJIUIIIIIOCS] HEeTlo-
raieHuM) 3aJIMIIAEThCS CIiIbHUMM OOPIroM i TeX, Ha Hallle MepeKo-
HaAHHS, TiAJITa€ TMOALTY MiXK MOAPYXKSIM MPOIOPLIHO MpUCYIXKe-
HUM iX YacTKaM y MaliHi Ipu #oro nomiii.

B onniit 3i cripaB BepxoBHuit Cyn YkpaiHu, Ha Hallly AYMKY,
CpaBeUIMBO BU3HAB, IO MiX MOAPYXKIM IMOMIISIETHCS HABITiM
sIK i CyMicHa BJIaCHIiCTb, Mpua0aHa Ha MO3WYEHi KOIITH, TaK i Oop-
roBi 3000B’sI3aHHSI MOBEPHYTU 11i KOIUTHU KpeauTopy (MOocTaHOBa
BepxoBHoro Cyny Ykpainu Bix 14.09.2016 y cripaBi Ne 6-53911c16).
3 HaBeIeHOTrO MOJOXEHHS YiTKO BOAYAETHCS MO3ULLiS MPO MOALT MixX
TTOAPYACOKSIMU HABIIT SIK CYyMiCHOT BJJACHOCTI O0proBUX 3000B’s13aHb
MOBEPHYTU KOILITHU KPEAUTOPY B MalOYTHHLOMY, TOOTO MIEThCS MPO
MOXJIMBICTb MOJLTY caMe Aitourx (HeroraiieHux) 00priB (KpeauTiB).
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Tenep 3anuIlIa€TbCS BU3HAYUTU MOXJIMBUI CIOCIO MOmiy Mixk
MOAPYXKSIM Jil0UMX OOProBUX 3000B’s13aHb Ha MaiOyTHE. SIK BxXe
OyJ10 3a3HaUYe€HO BMIIE, TAKMI MOLT Oyne peasizoBaHO JIUIIE B TOMY
BUIIAJIKY, SIKIIO KOXHOMY i3 TTOAPYXCKS Oyae TIPUCYIXKEHO 10 BUKO-
HaHHSI KOHKpPeTHA YacThHa (KOHKpPETHA cyMa 3a/IMILIKY 0opry) 6op-
roBoro 3000B’s13aHHSI (2 TAKOX MOXKJIMBI BiICOTKU 32 KOPUCTYBaH-
HS 1i€10 YaCTMHOIO KpeAUTHHUX KOowITiB). Lle iopuanyHo MOXJIMBO
JIMIIIE 1UISIXOM BHECEHHSI BiAMOBIAHUX 3MiH 10 KPEAUTHOTO 10TOBO-
py (ix cy0’eKTHOIO CKJIaay, 3 YiITKUM BU3HAYEHHSIM 000X 3 TTOJAPYXK-
K1 CTOPOHAMM LIMX JOTOBOPIB Ta MOKJIAaAEHHS Ha HUX OOOB’SI3KiB
Mo3uYaJibHUKA Y BiAMOBIIHUX YacTUHAaX). | Xxoua B HaBeAEHUX BUILIE
MpUKJIagax CyAud BBaXajiu 3a HEOOXiJHE HAasIBHICTb BiAIOBIAHOI
3roau 3 00Ky Kpenutopa (0aHKY), OCKiJIbKM (haKTUYHO BimOyBaTu-
METhCsI 3aMiHa OOpPXKHMKa B YaCTHUHi 3000B’s13aHHSI, MU BBaXKaeMO,
IO Cya0OBa MpakTUKa Ma€ (hOpMYBaTUCS caMe B HAIPSIMKY HEpPO3-
JiTbHOCTI MaliHa (aKTUBIB) Ta OOProBUX 3000B’s13aHb (MMACUBIB), SIKi
OOTSIXKYIOTh Take MailHO (TOOTO, HANpUKJaa, MpU MOAiMI MOPiBHY
KBapTUPH, TPUAOAHOT MOAPYXKKIM 3a KPEAUTHI KOILUTH, KOXXKHOMY
3 TIOAPYACKST MAa€ TaKOX MPUCYIKYBAaTUCh OOOB’S30K IMOraiiati Ha
MaitOyTHE MOJIOBUHY 3a00PTrOBAHOCTI MO KPEIUTY, siKa 3aJIUIIUIACS
HEIoraiieHol0).

ITpu Takomy TOAii KOXHMI i3 MOAPYAKS TAKOX 3MOKE CaMOC-
TilfHO BUpIlllyBaTU, SKMM YMHOM KOMY IOTalllaTU CBOIO YAaCTUHY
KPEeIUTYy: 3TigHO i3 TpadiKoM TIaTeXiB (TOOTO CIJIadyyBaTU KPEIUT
i BiICOTKM YacTUHaMM) abo0 X CIJIATUTU CBOIO YaCTUHY OOpry oapa-
3y (EAMHUM TIIaTeXeM) i TaKMM YMHOM 36KOHOMMTHU Ha CILJIaTi Bifl-
COTKIB.

IIo x crocyerbes nonoxeHsb cT. 520 LIK Ykpainu, ska peryioe
3aMiHy OOpXKHUMKa Y 3000B’s13aHHI, TO TependadyeHo, 10 OOP>KHUK Y
3000B’s13aHHI MOXe OyTU 3aMiHEHMI iHIIOK 0co0010 (TepeBeaeH-
Hs1 OOpry) JuIle 3a 3roJ0I0 KpeauTopa, SKIILO iHIlle He Tepeadade-
HO 3akOHOM. ToOTO BKazaHa HopMa JOIyCKae 3aMiHy OOpKHUKaA
0e3 3roau KpeauTopa y nepeadadyeHux 3aKoOHOM BuIaakax. o peui,
Takuii BUHATOK y cTaTTi 520 LK OyJio 3ampoBamIKeHO 3TiAHO i3 3Mi-
HaMM, BHECEHUMM 10 1€l ctarti 3akoHoM Bix 24 nmurHsg 2009 poky
Ne 1617-VI.

Ockinbku, sIK OyJ1I0 apryMeHTOBaHO BUIlE, OOProBi 3000B’s13aH-
H$1 BKJIIOYAIOThCS 10 CKJIAamy MailHa, MOXJIMBICTb MOALTY SIKOTO MixX
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noaApy*cksaM TipsiMo TiepeadayeHa CiMelHUM KOIeKCOM YKpaiHu,
TO MOXHa TOBOPUTU TIPO BUHSTOK, NepeadayeHuit y crarti 520 K
YKpainu 1moao 3a00poHU 3aMiHM OOp>KHMKA 0€3 3rofu KpeauTopa,
OCKIJIbKY MOJi/N CHiJIbHOTO MaiiHa MOAPYKKS 3MiMCHIOETHCS 3TiIHO
i3 3aKOHOM.

MoxuBiCTh MOAiNY OOProBUX 3000B’sI3aHb MOIPYACKS, HA HAIILY
JIYMKY, MATBEPIKYEThCS I TAKMM MpUKIaaoM. Tak, y BUITaaKy cMep-
Ti OIHOTO 3 TIOAPYKKS (SIKEe MaJlo CIiJIbHE MaiHO i CHiJbHI Hermora-
LLIeHI KPeAUTHU) J0 CIaAKOEMILIB IIOMEPJIOrO MEePEeXOIUTh SIK YaCTUHA
(TmooBMHA) MaitHa, sIKe Hajlexkalo TaKoMY MOAPYKKIO B IIUTIO0I, TaK
11 000B’I30K MOTACUTH 3a CHaAKOJaBIsI HOro OOpProsi 3000B’A3aHHS
repea KpeauTopaMu, aje B MeXaxX BapTOCTi MaliHa, OJepKaHOTO Y
cnammuHy (4. 1 ct. 1282 K Ykpainm), 1110 mpsiMo CBiIuuTh PO TE,
1110 OOPTH CIIAYIOTH 32 MAaiHOM ITPOITOPLIiTHO BAPTOCTi OCTAHHBOTO.

B sixocTi momaTKoBOro 3amepedyeHHs IMPOTH HEOOXimHOCTI oaep-
>KaHHS 3T0AM Kpeautopa (6aHKy) MOXHA HAaBECTH TOM apTryMEHT, 1110
o0uIBa 3 TTOJAPYXKIKS, HE3aJIEXKHO Bi TOr0, Ha KOTO 3 HUX oopmJie-
HO KpeAWTHUI JOrOBip, BUCTYNAKOTh Neped KpeaAuTopoM (0aHKOM)
CoJliJapHUMM OOp>KHMKaMU (PO 110 3a3HAUYEHO BUILE). A TOMY Y
BUIIAIKY MOKJIAACHHS CYIOM, B MOPSAKY MOAITY MaiiHa MOAPYXIKS,
Ha KOXHOTO 3 HUX HE COJIiIapHOro, a YaCTKOBOTO 000B’SI3KY 3 ITOBEP-
HEHHSI 3200proBaHOCTI 0 KPeauTy 3aMiHa OOp>KHUKA He BigOyaeTh-
Cs1, OCKIJIbKM MOAPYXKS 3aIUILAIOThCS 3000B’S13aHUMU 0CO0aMU Yy
MPaBOBITHOCUHAX 3 KPEIUTOPOM.

TakuM 4yiHOM, HaBelIeHi HAMM apTyMEHTU Ba>KKO BU3HATH Hay-
MaHUMU a00 BiIIKMHYTU iX K TaKi, 110 HE COPUNAMAIOTLCS CYI0BOIO
MPaKTUKOIO. ANl’Ke 3 OIJIsITy Ha HOBI MOBHOBaXKeHHS Majat, o0’ef-
HaHux najaT abo Benukoi [Tanatu BepxoBHoro Cyny, came BOHU i
MOBUHHI TaKy CyIOBY MPaKTUKY 3MiHUTH 3 ypaxyBaHHSIM HaBeIeHUX
BUILIE MipKyBaHb.
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Koroied Serhii. Division of joint debt (credit) obligations of spouses in court

The division between the spouses of debt obligations (or rather their
consideration), which at the time of the court’s dispute over the division of joint
property were repaid (paid) by one of the spouses (as a direct borrower under a
loan or credit agreement), does not cause difficulties, because in this case, we
have the amount of funds paid by one of the spouses to repay the loan (credit)
for “both” spouses, and therefore half of the funds paid are to be taken into
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account when dividing the joint property of the spouses or recovery from the
other spouse. In such cases, the amount of debt paid by one spouse is clearly
defined and there are no problems with its division by awarding such a spouse
most of the property (taking into account half the amount paid by him) or by
collecting from the other spouse half the value of already paid debt , because as
a result of concluding a loan agreement the spouses have an obligation in the
interests of the family in the form of repayment of credit funds, which the
spouses perform as joint debtors, and therefore the spouse who fulfilled the
obligation (paying the debt on his own), which arose from the loan agreement
or credit agreement, by virtue of Art. 544 of the Civil Code of Ukraine has the
right to a counterclaim to another spouse for reimbursement of part (including
the awarded share) of funds paid under such an agreement.

The situation is different when at the moment of division of the joint
property of the spouses they have an unfulfilled (current) debt obligation,
arranged on one of the spouses (loan agreement, credit agreement), which is
subject to execution before the lender (creditor) in the future.

The status of the joint debt obligation of the spouses follows from the
provisions of Article 65 of the Family Code of Ukraine, which provides that a
contract, concluded by one of the spouses in the interests of the family, creates
obligations for the other spouse if the property received under the contract used
in family interests. This means that the wife and husband, regardless of the
termination of the marriage, have equal rights and obligations with respect to
the jointly acquired property in the marriage, as termination of marriage does
not release the spouses from the obligations under the loan/credit.

As justified in the article, the division of existing debts will be realized only
if each spouse is awarded a specific part (specific amount of debt balance) of the
debt obligation (as well as possible interests for the use of this part of the credit
money). This is legally possible only by making appropriate changes to the loan
agreement (in their subject composition, with a clear definition of both spouses
as the parties to these agreements and imposing on them the responsibilities of
the borrower in the relevant parts). And although in the above examples the
courts considered it necessary to have the consent of the creditor (bank),
because in fact there will be a replacement of the debtor in part of the obligation,
we believe that the judicial practice should be formed in the direction of
indivisibility of property (assets) and debt (liabilities) that encumber such
property (i.e, for example, when dividing equally an apartment purchased by
the spouses on credit funds, each spouse should also be obliged to repay for the
future half of the loan debt that remains outstanding).

As for the provisions of Art. 520 of the Civil Code of Ukraine, which regulates
the replacement of the debtor in the obligation, the specified article provides that
the debtor in the obligation may be replaced by another person (transfer of debt)
only with the consent of the creditor, unless otherwise provided by law. That is,
the specified norm allows replacement of the debtor without the consent of the
creditor in the cases provided by the law. By the way, such an exception in
Atrticle 520 of the Civil Code was introduced in accordance with the amendments
made to this article by the Law of July 24, 2009 Ne 1617-VI.
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Since, as justified above, debt obligations are included in the property, the
possibility of division between spouses is directly provided by the Family Code
of Ukraine, so we can talk about the exception provided for in Article 520 of the
Civil Code to prohibit replacement of the debtor without the consent of the
creditor since division of joint property of the spouses is carried out in
accordance with the law.

The possibility of dividing the debt obligations of the spouses, in our
opinion, is confirmed by the following example. Thus, in the event of the death
of one of the spouses (who had joint property and joint outstanding loans), the
heirs of the deceased person as part (half) of the property owned by such a
spouse in marriage, and the obligation to repay the testator’s debts to creditors,
but within the value of the inherited property (Part 1 of Article 1282 of the Civil
Code of Ukraine), which directly indicates that the debts follow the property in
proportion to the value of the latter.

As an additional objection to the need to obtain the consent of the creditor
(bank), we can argue that both spouses, regardless of on which of them loan
agreement is arranged, act before the creditor (bank) jointly and severally (as
noted above). Therefore, in case the court imposes, in the order of division of
the spouses’ property, on each of them not a joint, but a partial obligation to
repay the loan, the debtor will not be replaced, as the spouses remain obligated
to the creditor.

Key words: joint property of spouses, division of joint property of spouses,
division of debts of spouses, loan, credit, obligations, loan agreement (credit),
joint debtors, consent of creditor, court.



