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BEPXOBEHCTBO NPABA | 3AKOHY:
€BPOMNENCHLKE TA YKPATHCbKE BAYEHHSA

Toxkazano, wo noHamMms «8epX08eHCMBO NPAsay» LEKCUUHO € ONU3LKUM 00
00H020 3 0A308UX eleMeHMI6 NO3UMUBICICHLKOI OOKMPUHU Npasa y 6ueisnodi
NOHAMMSA  «BEPXOBEHCIBO 3AKOMY», WO NPU3BEN0 00 OMOMONCHEHHA UYUX
NOHAMY.

Obrpynmosarno, wo yKpaincvke 6aueHns 6epPXO8eHCMEa Npasa He 0oMedlcy-
EMbCSL e 3aKOHO0ABCMBOM 5IK OOHIEIO 3 11020 (opm, a GKII0OUACE 1l IHWE Coyi-
ANbHI pecyisamopu, 30Kpema HopMuU MOpai, mpaouyii, 36uuai’ mowo, sKi jiezi-
MUMOBAHT CYCHITLCMBOM | 3YMOGIEHI ICMOPUUHO OOCASHYMUM KYIbIYPHUM
DI6HEeM CYCRIIbCmeéda.

Hoseoeno, wjo 3aeanvHocponelicbke pO3yMiHHs 8PAX0BYE 20N08HI ACHEKMU
NOHAMMS «8EPXOBEHCMBO NPABAX: 6Ci 0COOU, YU NYONTUHI, YU NPUBAMHI, NOBUH-
Hi Oymu noe ’sa3aHi 3aKoHaMu i Mamu npago KOPUCHY8amucs HuUmu.

Ipokasano, wo cyuache cycniibcmeso supoouno 0ieguil MexaHizyv 3abesne-
UeHHS BEPXOGEHCBA NPABA, AKUL 6KIIOYAE. HASGHICIb OCHOBHO20 3AKOHY Kpd-
inu — Koncmumyyii yu ii exgiganenmy; yimxa i nociiooeHa cucmema 3aKOHO-
dascmea, iHcmumymu npagocyo0os, YAPasiinHs i 6e3nexu, wo Maoms 3acoou i
MOJHCIUBOCMI 3aDe3neueHHsl 3ACMOCYB8AHHS 3AKOHO0ABCMEA, NPABO8Y KVIIbMYypY.

Knwowuogi cnosa: éepxosencmeo npasa, epxo6eHCmeo 3aKoHy, npasoposy-
MIHHS, CYCRINTbCMBO, NPABOBA 0epHCaAsd.

Dobizha Vasyl, Mazur Vitalii. Rule of law: european and ukrainian
vision

The article proposes a number of theses that prove that the concept of “rule
of law” is lexically close to one of the basic elements of the positivist doctrine
of law in the form of the concept of “rule of law”, which led to the identification
of these concepts.
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It is substantiated that the Ukrainian vision of the rule of law is not limited
to legislation as one of its forms, but also includes other social regulators,
including morals, traditions, customs, etc., which are legitimized by society and
due to historically achieved cultural level.

1t is proved that the common European understanding takes into account the
main aspects of the concept of “rule of law”: all persons and authorities in the
state, whether public or private, must be connected and have the right to use
laws publicly enacted (generally) future and publicly enforceable in the courts.

It is determined that modern society has developed a very effective
mechanism for ensuring the rule of law, which includes the following elements:
the existence of the basic and supreme law of the country — the Constitution or
its equivalent, clear and consistent system of legislation, institutions of justice,
administration and security, which have the means and capabilities to ensure
the application of legislation, the presence of legal culture in society.

1t is proved that in the ratio of law and law applies the well-known in world
practice common law liberal — democratic principle “not prohibited by law.”
This principle extends its effect primarily to individuals and legal entities as
subjects of civil law activities and does not affect any state and government
structures and officials.

Key words: rule of law, rule of law, legal understanding, society, rule of law.

JKutTsl cydacHOro CycmiibCTBa HEMOMKIMBO YSIBHUTH 0€3 BHKOpH-
CTaHHs TpaBa — CHCTEMHU 3arajlbHOOOOB SI3KOBUX, ()OPMaIbHO BH3HA-
YEHHX, T'APAHTOBAHUX JIE€PXKABOIO MPaBHJI MOBEIIHKH, 110 PETyJIIOI0Th
cycninpHi BigHocuHHu. [IpaBo, B CBOIO uepry, BUCTyNae e€()EKTUBHUM
3ac000M pETyJTIOBaHHS JIUILIE B yMOBAaX BEPXOBEHCTBA 3aKOHY, KOJIM BCi
Cy0’€KTH TPAaBOBUX BiTHOCHH — BiJl OKPEMOTO IPOMaITHUHA JI0 AEPrKa-
BH € PIBHUMH TTepe;] 3aKOHOM, 1 HIXTO HE MOYKe OyTH TTOKapaHWH 1HAKIIIE,
K 32 IIOPYLICHHS 3aKOHY 1 TUIbKH B YCTAHOBJICHOMY 3aKOHOM TOPSIKY.
O0O0B’I3KOBOK0 YMOBOIO € MOXKJIUBICTh MPUTSATHEHHSI JIO BiIOBIIa)Ib-
HOCTI HE JIUIIE TPOMAJSTHHHA JIEPYKABOIO, a i HABIAKH, KOJIU TpOMaisi-
HUH MOXE NIPUTSATHYTHU AEprKaBy (OpraH BUKOHABYOI BIAH, yCTAaHOBY)
JIO BiJIMOBIaTBHOCTI B pa3i MOpyIIEHHS HOTO MpaB, MM CaMHUM pea-
J3yBaBIIX 3alUT Ha COLIANbHY CIPaBeJIUBICTh. JloOTpUMaHHs 3aKOH-
HOCTI HEMOXJIMBE Oe3 TOTPUMaHHS IPUHIIMITY BEPXOBEHCTBA ITPaBa.

Te3a mpo Te, MO «TBOPIEM TIpaBa € Aep’kaBa» Oyira chopMoBaHa
y BueHHax Tomaca ['00ca, ['anca Kenb3eHa, a B paastHCbKUH Tiepion —
Anzpis BummHcbkoro. BiTun3HsiHE kK BH3HA4YEHHsI KOHCTUTYLIMHOTO
npasa, 9K «(pOpMaNIbHO BH3HAUCHE, BCTAHOBJICHE UM CaHKIIIOHOBAHE»
Iep’KaBOIO 3aralbHOOOOB’SI3KOBE TPABHIIO TOBEMIHKH, 3aIPOTIOHY-
Baym B. Iloropinko, B. ®enopenko, O. Opurpkuii. 3HauHUI BHECOK
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3pobneno C. [onoBaTuM 1070 NMpaBOBIaLAs Y KOMEHTapi 0 TEKCTY
nokymeHnTa Beneniticekoi Komicii.

[TpuHIIMTT BEpXOBEHCTBA IpaBa JISXKHUTh B OCHOBI HisibHOCTI OpraHi-
3anii O0’enanux Hariii Ta iHIIUX MIXKHAPOJIHUX OpraHi3alliid, a TAKOK
HNOJITUYHUX 1HCTUTYTIB Cy4acCHUX PO3BHHEHHX JIepXkaB. SIK BUIIMBaE
3 nonoiai ['enepanbhoro cekperapst OOH, «nanyBaHHs mpaBa 1 npa-
BOCYIUIS TIEpEXiTHOTO Tepiony B KOH(MIKTHUX 1 TOCTKOH(IIKTHHX
CYCHIJIbCTBAX», «IaHyBaHHS MpaBa — 1€ TOHSTTS, SKe CTAHOBHUTH CaMy
cytb Opranizauii. Maerbes mpo Takmii NPUHLMN YIPABIIHHSA, 3Tij-
HO 3 SIKUM BCi 0cOOM, YCTaHOBHU 1 CTPYKTYpH, JepKaBHI Ta MpPUBAaTHI,
B TOMY YHCIII cama AeprkaBa, (PyHKIIOHYIOTh MeXaxX il 3aKOHIB, SIKi
Oynu yOMiYHO NMPUKUHSATI, OAHAKOBOIO MipOIO BUKOHYIOTBCS 1 HE3aJIeK-
HO peai3yloThCs CyIOBIMH OpraHaMH i SIKi CYMIiCHI 3 MXKHApOIHUMHA
HOpPMaMH 1 CTaHIapTaMu B raiysi mpas JIOAMHHU. IS IBbOTO TakKoX
HEOOX1/THI 3aX0mH, MO0 3a0e3MeYNTH TOTPUMAHHS TPUHIIAIIB TIpaBa,
PIBHOCTI mepen 3aKOHOM, BiANOBIAAJBHOCTI Mepel 3aKOHOM, HeyIle-
PE/LKEHOTO 3aCTOCYBAHHS 3aKOHIB, MOJIITY BIIQJIH, yqacn B TMPUAHSATTI
pilieHb, IPaBOBOI BU3HAYECHOCTI, HE/I0TTy LCHHS CBaBULIA 1 mpouecy-
aJIbHOT Ta MPaBOBOT TpaHCHapEeHTHOCT [1].

Bimomi BciM mpaBHUKaM BHCIIOBH «BEPXOBEHCTBA IpaBa» 1 «Bep-
XOBEHCTBA 3aKOHY» JOCUTh YacTO B IOPHIWYHIN JIITEpaTypl po3riisia-
IOTBCS SIK 1IEHTHYHI 200 cX0Xki 3a 3mMicTOM. [IOHSTTS «BEepXOBEHCTBO
MpaBa» JEKCHUYHO ONM3bKE J0 OJHOTO 3 0a30BUX CJICMCHTIB MO3UTH-
BICTCBKOI JOKTPUHM MPaBa y BUINISA1 HOHSTTS «BEPXOBEHCTBO 3aKOHY»,
10 1 MPU3BEJIO 10 OTOTOKHEHHSI [IUX TIOHSTb.

B anmmiicekii MOBI BOHM HaBiTh JyHAIOTh OTHAKOBO, IS HHX
BUKOPHUCTOBYETHCS CIUTBHUM KoHIENT «rule of law», BTiM BoHM nuie
NEePEeKIaJatoThCs B PI3HUX 3HAUYCHHIX. B mepekinagax okpeMux npas-
HUYUX JIOKYMEHTIB 3aCTOCOBYETHCSI PI3HHI KOHTEKCT, a came: «CHiia
3aKOHY», «BJIaZja 3aKOHY», «BEPXOBEHCTBO 3aKOHY». 3a3HAUMMO, LI0
YKpaiHCBhKE MOHSATTS «3aKOH» O3HAaya€ HOPMATHUBHUN JOKYMEHT 3 Haii-
BUIIIOI0 FOPUJIMYHOIO CHIIOK0, IPUHHITHN Y BCTAHOBICHOMY TOPSIKY,
HEeJIOTPUMaHHS SKOTO Nependavyae HeraTMBHI CaHKLii 3 00Ky JepkaBu,
TOI SIK aHTIIIHCBhKE «law» oTHOYacHO Mae OaraTo 3Ha4eHb, 30KpeMa SIK
IMEHHHUK: 1 3aKOH, 1 IIpaBo, i MpaBHWYA mpodecis, i cy/ (CyIoBHHI MPo-
nec) ta inmi. Sk giecnoBo «lawy» Mae aBa 3HaueHHs: 1) 3Beprarucs 0
Cyny; 2) HaB’si3yBaTH CBOIO BOJO. | HaBITh UM yCi MOXKIIMBI 3HAYEHHS
aHDIIIMCHKOTO CJIOBa law He BUYEpIyThCs [2].
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VYKpaiHChKI 3aKOHOJABII 3aKpIllWIM IOPUIUYHE BU3HAYCHHS BEp-
XOBEHCTBa MpaBa B cT. 6 Koxmekcy ajMiHICTpaTMBHOTO CyAOYMHCTBA
VYkpainu [3]: cya npu BHPILICHHI CIIPaBH KEPYEThCS TPUHIIUTIOM BEp-
XOBEHCTBA TpaBa, BIIITOBITHO JI0 SKOTO, 30KpeMa, JIFOMHA, i1 IIpaBa Ta
¢BOOOIM BU3HAIOTHCS HANBUIIMMHU [[IHHOCTAMH Ta BU3HAYAKOTH 3MICT 1
CHPSIMOBAHICTB AisSTBHOCTI AepskaBu. CyJl 3aCTOCOBY€E PUHIIMIT BEPXO-
BEHCTBA IIPaBa 3 ypaxyBaHHSM CyI0BOI MPAKTUKUA €BPOIEHCHKOTO CyLy
3 IpaB JIFONHH.

Maiixe ineHTHYHEe BU3HAUEHHS 3HAXOIUMO B CT. 8 KpuMiHanbHOTO
MpOoLeCyaJbHOTO KOEKCY YKpaiH!: KpUMiHalbHE MPOBAKEHHS 3iiic-
HIOETHCS 3 JIOJEpKaHHSIM TPUHIIMIY BEPXOBEHCTBA IMpaBa, BiAIMOBIJI-
HO JI0 SIKOTO JIFOAWHA, i1 TIpaBa Ta CBOOOIN BHU3HAIOTHCS HAWBHUIIUMHU
[IHHOCTAMHU Ta BWU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh JiSUTBHOCTI JIep-
»kaBu. [IpuHIMIT BEepXOBEHCTBA MpaBa y KPUMIHAJIBHOMY MPOBAKEHH1
3aCTOCOBYETHCS 3 YPaxyBaHHSIM MPAKTUKH €BPOMNEHCHKOTO Cyly 3 IpaB
monuHA [4].

BTiM HalO1TBIIT 3MiCTOBHO MOHATTS «BEPXOBEHCTBO MPaBay PO3KPH-
To B pittenHi Korcrurynirinoro Cyny Ykpainu [5] o0 BiAmoBiqHOCTI
Koncturynii Yipainu (KOHCTUTYLIHHOCTI) MoJokeHb crarti 69 Kpu-
MIHAJIBHOTO KozieKcy YKpaiHu. IIyHKT 4.1. pilIeHHs MiCTUTh HACTYIIHE
TIIyMa4deHHS: BEPXOBEHCTBO TpaBa — 1€ TTaHyBaHHS MpaBa B CYCITiIb-
cTBi. BepxoBeHCTBO npaBa BUMArae BijI Aep>kaBU HOTO BTIICHHS y Mpa-
BOTBOpYY Ta MPaBO3aCTOCOBHY [IiSUTbHICTh, 30KpeMa y 3aKOHH, SIKi 3a
CBOIM 3MiCTOM MarOTh OyTH MPOHUKHYTI IEPEAYCIM 11eIMHU COIiaIbHOT
CITpaBEMIINBOCTI, CBOOOAM, piBHOCTI Tomo. OXHUM i3 TIPOSIBIB BEPXO-
BEHCTBA [IPaBa € Te, 110 MPaBO HE 0OMEXKYETHCS JIMIIE 3aKOHOAABCTBOM
K OJHI€I0 3 Horo ¢opM, a BKIIOYAE i iHII COLallbHI PETyIsATOPH,
30KpemMa HOpMH MOpaJi, TpaauIlii, 3BU4ai TOIIO, sIKi JIETITHUMOBAHI Cyc-
MiJIBCTBOM 1 3yMOBJICHI iICTOPHYHO JTOCSTHYTHM KYJIBTYPHUM piBHEM
CYCIIJIbCTBA.

Take po3yMiHHsI MpaBa HE Aa€ MiACTaB AJsl HOTO OTOTOXHEHHS i3
3aKOHOM, SIKMU 1HONI MOKke OyTH ¥ HeclpaBe/UIMBUM, Yy TOMY YHCIi
00MeXyBaTH CBOOOMY Ta PiBHICTH 0ocobu. CIpaBeTUBICTh € OTHIEIO
3 OCHOBHHX 3aca/l IIpaBa, BUPIMIAIBHOK Y BU3HAYEHHI HOTO SK pery-
JSITOpa CYCHUIBHUX BiTHOCHH, OJHUM 13 3araJibHOMIOACHKUX BUMIPiB
npasa. 3a3BUyail CripaBe/NIUBICTh PO3IVISIAIOTH SIK BIACTUBICTH ITPaBa,
BHpaXXCHY, 30KpeMa, B PIBHOMY IOPUIUIHOMY MAcIITadl TOBEMIHKHN i
y TPOMOPIIHHOCTI IOPUIUYHOI BiIIMOBITaTBFHOCTI BUNHEHOMY TPaBO-
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nopyieHHo. Y cdepi peanizauii npaBa cpaBeUIMBICTb MPOSIBISETh-
cs1, 30KpeMa, y PIBHOCTI BCiX Tepes] 3aKOHOM, BiJIIIOBIIHOCTI 3JI0YMHY
1 ToKapaHHS, IUIAX 3aKOHOJABII 1 3aC00ax, 110 OOUPAIOTHCS JUIS 1X
JOCSATHEHHS.

oo 3araabHOEBPONECHCHKOIO PO3YMIHHS BEPXOBEHCTBA IIPaBa,
TO HayKOBIII OCKJIAIOTHCS MIEpeBaKHO Ha BU3HaueHHA Toma binrxema.
Moro dopMyTIOBaHHS BpaxoBye OCHOBHi aCHEKTH HOHSTTS «BEPXOBEH-
CTBO TIpaBa»: BCi 0COOM B JeprKaBi i OpraHd JepKaBHOI BIAIH, YH TO
myOITiYHi, 9¥ IPUBATHI, TIOBUHHI OyTH 3B’sI3aHi 3aKOHAMH 1 MaTH MTPaBO
KOPHCTYBAaTHUCS 3aKOHAMH, ITyOJIIYHO MPUHHATHMH 1 TyOIiYHO BUKOHY-
BaHUMHU B cyaax [6]. Lle KopoTke BU3HAYCHHS, SIKE MOIIMPIOETHCS SIK
Ha TyOIiYHi, TaK 1 IPUBATHI 0COOM, JOTMIOBHIOETHCS 8 «CKIIQIOBHMID)
BEPXOBEHCTBA IpaBa: 1) 10CTyI 10 3aKOHY (TIOJI0KEHHS SIKOTO TOBUHHI
OyTU 3pO3yMUTUMH, SCHUMHM 1 HependadyBaHUMM); 2) TUTAHHS IOpU-
JUYHKX [TPaB TIOBUHHI, SIK IPAaBUIIO, BUPILIYBATUCS Ha T1ICTaBl 3aKOHY,
a He Ha po3Cym; 3) piBHICTH mepen 3akoHOM; 4) Blaja MOBUHHA 3IiiC-
HIOBaTHCS BIAMOBITHO /10 3aKOHY, CIPABEIIINBO 1 PO3yMHO; 5) mpaBa
JIFOIMHY TIOBUHHI OyTH 3aXUIIEHi; 6) MOBUHHI OyTH HaJaHi KOIITH JJIs
BPETYIIIOBAaHHS CHOPIB 0€3 HEBHIPABJAHWX BUTPAT a00 BiJCTPOYOK;
7) cynu MatoTh OyTH CIIpaBeTUBUMHU; 8) JiepKaBa IOBHUHHA JJOTPHMY-
BaTHCA CBOiX 3000B’si3aHb, Y paMKaxX SIK MDKHApOTHOTO IIpaBa, TaK i
HAI[lOHAJIBHOTO.

Bucnosnena binrxemom ymoBa mpo Te, 110 3aKOHM MOBHHHI MpH-
marucs myOIiuHO, CTOCYEThCSA TMPUPOAN TIpaBa 1 MPUHHATTS 3aKOHIB,
0 BUMAarae, 1mo0 cami 3aKoHH Oyl JAOCTYITHUMH, SCHUMH 1 Opi€H-
TyBajucsi Ha nepcrektuBy. OnHak BiHrxem yToOuHIOE, IO B HALIOMY
CKJIaJJHOMY CYCHUIBCTBI HEoOXigHa MeBHa CBOOOAa po3cymy 3 OOKy
JIepKaBHUX TTOCAIOBHX OCIO, ITPH IIbOMY TaKe TAyMayeHHs He TOBUHHO
OyTH OE3KOHTPOJIHHHUM 1 HE MOYKHA JIO3BOJISITH MTPUIMATH JTOBLITbHI 200
HEPO3yMHI pillleHHs (BiATaK cama MpUpOjia IpaBa HANIOBHIOETHCS SIK
NPOLEAYPHUM, TaK 1 CyOCTaHTHBHUAM 3MICTOM).

CyuacHe CyCIHiJIbcTBO BUPOOMIIO JIOCHUTH JIIEBUI MeXaHi3M 3a0e31e-
YEeHHS1 BEPXOBCHCTBA IIPaBa, SIKMH BKJIIOYAE TaKi €JIEMEHTH: HasIBHICTh
OCHOBHOTO 3aKkoHYy KpaiHu — KoHcTuTymii um 11 eKkBiBaJIeHTY; YiTKa i
MOCTIIOBHA CUCTEMa 3aKOHOJABCTBA; IHCTUTYTH NMPaBOCYIIs, YIpPaB-
JiHHS 1 O€3MeKH, 0 BOJOAIIOTH 3aC00aMH 1 MOYKIMBOCTSIMH 3a0e31e-
YEeHHS 3aCTOCYBAaHHS 3aKOHOJABCTBA; HASBHICTb IPAaBOBOI KyJIbTYPH B
CYCITIBCTBI.
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3a BiACYTHOCTI PiBHOTO JUIS BCiX 3aKOHY IMOCTYHAJbHUNA PO3BUTOK
CYCHUIbCTBa HEMOXKIMBUH. TaMm, A€ iCHYIOTb IPyIH, IO 3HAXOASTHCS
BUIIIE 3aKOHY (NpaBUTENI, YAHOBHUKH, AYXOBEHCTBO, KPUMIHAIITET),
a TaKOX MpaKTHKa BHOIPKOBOTO 3aCTOCYBAaHHS TpaBa («ApPy3sM — BCe,
IHIIUM — 3aKOH»), CTHUMYJIM IJIsi PO3BUTKY 3HHMKalOTh. [yisi mocsr-
HEHHSl YCHIXy MparHeHHS O CaMOPO3BHTKY Ta aKTHBHOI AiSTBHOCTI
HEJO0CTaTHbO. I 1bOTO HEOOXIJHO HamaraTucsl YBIMTH IO BiIoO-
BIIHOI «eIiTapHOI TPyNm» a00 3HAWTH CIUIBHY MOBY 3 «IIOTPiOHUMH
moasMu». B pesynbrari kpaiHa BicTae B pO3BHUTKY, a BEIMKA YaCTHHA
CYCIIIJILCTBA KUBOTIE B 3TMIHAX 1 3HAXOIUTHCS B TIOCTIHHIN HeOe3meli
CBaBULISL 3 OOKY THX, KOMY «3aKOH HE MUCAHHUN

AbWU mOoBECTH, IO BEPXOBEHCTBO 3aKOHY € HE JIUIIE KiTbKICHAM, a i
SKICHUM TTOKa3HUKOM, mopoky World Justice Project (WJP — He3zaex-
Ha, OaraTonpodisbHa opranizauisi) CTBOpIoe 0a3y AaHuXx i iH)oOp-
MYBaHHsSI Ta CTHMYJIIOBaHHSI TPOCYBAaHHS BEPXOBEHCTBA 3aKOHY 10
BCbOMY CBITY. WIP-iHIEKC BEpXOBEHCTBA 3aKOHY € OCHOBHHM Y CBITI
JDKEPEJIOM JOCTOBIPHMX Ta HE3aJC)KHUX JAaHUX ILOJO0 BEPXOBEHCTBA
3akony. [Hnekc oninroe 128 kpaiH 1 aAMiHICTPaTUBHO-TEPUTOPIATIbHUX
OJIMHUIIb HA MiJCTaBl onuTyBaHb moHay 130 000 momorocnonapcTs i
4000 mpakTUKYIOYHX IOPHUCTIB 1 €KCIIEPTiB, 00 BU3HAYUTH, 5K JTOTPH-
MYETBCS 1 CIPUIMAETHCST BEPXOBEHCTBO 3aKOHY B YChOMY CBiTi. [HIEKC
Ha/la€e aKTyalbHy 1 HaailHy 1H(OpPMaLIIo U YPSIIOBUX CTPYKTYP, TPO-
MaJICBKUX OpraHi3alliid, y4eHuX, rpoMasiH, TpodeciiHuX FOPUCTIB.

Ingexc mae 47 CKIamOBHX, SKI JETATBHO XapaKTEPU3YIOTh PiBCHB
PO3BHHEHOCTI IPABOBOIO CEPEIOBHUILA 1 3aKOHOABYY IIPAKTUKY B Kpa-
{Hax, 10 3HAXOAATHCS HA PI3HUX PIBHAX COILIaIBHOTO i MOJITHYHOTO
po3BuTKy. Bei 3MiHHI 00’€HaHi y BiCiM KOHTPOJBHHX OKa3HHUKIB:
00OMe)XEeHHSI TTOBHOBA)KEHb IHCTHUTYTIB BJIAJAW, BIJIICYTHICTh KOPYTILIi,
MOPSIIOK 1 Oe3IeKka, 3aXUCT OCHOBHHUX TIPaB, MPO30PICTh IHCTHUTYTIB
BJIaJy, JOTPUMAaHHsS 3aKOHIB, LMBIJIbHE NPaBOCYA[s, KPHUMiHAJIbHE
npaBocyans [7]. EdexTrBHE BEpXOBEHCTBO 3aKOHY 3HMXKYE KOPYIILIIO,
piBeHb OiTHOCTI W 3aXWIIA€ HACEJICHHS BiJl HECIPABEIJIUBOCTI Pi3HO-
ro macmrady. World Justice Project Bu3Hauae BEpXOBEHCTBO 3aKOHY
SIK JIOBTOCTPOKOBY CHCTEMY 3aKOHIB, IHCTUTYTIB, HOPM i 3000B’s13aHb
CHIIBHOTH, sIKa 3a0e31edye: 3BITHICTh, CTIpaBeIMBI 3aKOHH, IPO30PiCTh
THCTUTYTIB BJaJH 1 JOCTYIHICTH mpaBocymis.. Halikpammii pe3ynsrar
B ONPHIIIOIHEHOMY PEUTHHTY BepxoBeHCTBa npana 2020 poky mnokasza-
mu Jlanis, notim Wyt Hopseris 1 @innsugis. Ykpaina 3aitHsuia 72-e
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MicIle — Lie MAaKCUMaJIbHUI TIOKa3HUK JUISL HAIIol JepyKaBy 33 OCTAHHIX
5 pokiB. Tak, y 2015 poui Ykpaina 3aiiHsina 87-¢ Miciie y peHTHHTY.

J1Jist ToKpaleHHs CUTYallii 3 BEpXOBEHCTBOM IIpaBa B YKpaiHi 0co0-
JIMBE 3HAYEHHsI Ma€ He JIMIIE BIJOKPEMJICHHS IIPaBa 1 3aKOHY, a i po3-
MEKyBaHHs. BayKInBo mpu poMy Te, 110 CHIBBiAHOLICHHS TYT 30BCIiM
iHIIe, pyHAaMEeHTalbHe, Hi’K PO3BEACHHS MpaBa i 3aKOHY, L0 MPALIOE
Ha €JIEMEHTAPHOMY PIBHI B MEKax MPaBoBOI Marepii abo B 0COOIUBIH
COITIATBPHO-TIONITHYHIN cuTyalii (K 1e Oys10 XapaKTepHO IS PasH-
CBKOTO CYCIIIBCTBA).

3 TOYKHU 30py 3MICTY 3aKOHHOCTI, OyIb-siKi BiJICTYIIM BiJl BUMOTH
3aKOHY, YMM OW BOHM He Oy/nM BHKIIHMKaHI, HEMpHUIycTUMi. Bigcrynu
BiJ BUMOT 3aKOHIB, JIMIIIE Ha TIM IMACTaBl, 110 BOHU HEIOCKOHAl abo
3acTapiyi, CIPUYUHSAIOTh HEBU3HAYCHICTh, 3aBIAIOTh IIKOIU CYCITiIh-
CTBY 1 IpaBOIMOPSAKY. 3aKOHOAABEIb MOBMHEH MaKCHMaJIbHO TOYHO
3aKpIIUTIOBaTH B HOPMAaTUBHHUX aKTaxX HarajbHi CyCIHiJbHI MOTpeOH,
CBO€YACHO BHOCUTH 3MIiHM JIO HOPMATHBHO-TIPABOBHX akTiB. [Hakie
caM 3aKOH CTa€ Hee(heKTUBHUM.

Po3srnsimatoun CHiBBiAHOLICHHS MpaBa i 3aKOHY, HE MOXKHA OOiHTH
YBAarolo BiJOMHUH y CBITOBiH IPaKTHIIi 3araJibHOMIPAaBOBHIA JTi0epaIbHO —
JIEMOKPATHYHUN TIPUHITAT «HE 3a00POHEHE 3aKOHOM JI03BOJICHOY». BiH
TIOIITUPIOE CBOKO JIi10 HacaMIiepe Ha (i3WYHHUX 1 IOPUANIHUX 0Ci0 SK
Cy0’€KTiB IMBIJILHO-IIPABOBOI AiSTBHOCTI Ta )KOAHUM YHHOM HE 3adinae
BJIJIHI CTPYKTYpH 1 mocanoBux ocid. [IpaBoBa gepkaBa, 3acHOBaHa Ha
MIPUHLIMII BEPXOBEHCTBA MTPaBa, TPOMaITHCHKE CYCIIIBCTBO HE CYMICHI
3 AMPEKTUBHO-PO3NOAIIBYI0 €eKOHOMIKOI0. ToMy ITpaBoOBE peryatoBaHHs
Ma€ 3MiHIOBaTH CBOIO CIIPSIMOBAHICTh, CBOI 3aB/IaHHS i PyHKIIii, TOOTO
Mae CTaTH OUIbII THYYKHM, JTi0epaIbHUM.

3a0e3redYeHHs] BEpXOBEHCTBA 3aKOHY BUMArae BeJIMYE3HHUX 3yCHIIb 1
KOMIUIEKCY il — MaTepialbHUX, OPUANIHUX, OPTaHi3aliiHUX, TICHX0-
JOTi4HOT nepeOyoBu. | TpymHOIII HAa IBOMY HUIAXY BEJIbMH BiIYyTHI.
BepxoBeHCTBO 3aKOHY HE 3BOIUTHCS O BH3HAHHS JaHOTO TOJOMKEH-
HS SIK TIPUHIAITY, BOHO HE 0OMEKY€ CBOIO JIit0 CEpOro 3aKOHOJABYOTO
npouecy i npaBOTBopqocn B u1n0My BepxoBeHcTBO 3aK0HY Mae OyTu
BUSIBJICHO 1 peam3OBaH0 Ha cTaii TPABO3ACTOCYBAHHSL. I mepmmii kpox
JI0 IIbOTO — T1IBUIIUTH POJIb 3aKOHY SIK OCHOBHOTO 1 IEPBUHHOTO PeTy-
JIITOpa CYyCHUIbHUX BifHOCHH. He3Baxkarouu Ha Te, 1110 3aKOHOABCTBO
CTPIMKO PO3BHUBAETHCS, 3IHIIAETHCS YUMaIo cdep, Je B3araii Bia-
CYTHiH 3aK0OH a00 HOT0 PerylATHBHUI BIUIMB Maibke HE BiIU4yBa€ThCS.
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Ha mpakruii 6arato mojnoXeHb 3aKOHIB TPAKTYIOThCS 4acOM BEIbMHU
JIOBIJILHO, L0 BEJE 0 TOPYIICHb 3aKOHHOCTI.

[MincymyBatn HaBenene moxkHa croBamu O. E. Jleiicra [8] mpo
Te, IO caMi ifeanbHi MOHATTS 1 YSABICHHS PO TPaBO B CYCITILCTBI
HE TapaHTYIOTh ICHYBaHHs IPaBOIOPSIKY, TOMY IO JIFOAH JTyMarOTh
OJIHE, TOBOPSATH iHILE, POOIATH TpeTe. SIK clioBa 3aKOHY HE JilOTh 0e3
X yCBiIOMJICHHSI, TaK i IPaBOBI YSIBICHHS JIMIIE MO3HAYAI0TH MOYKIJINBI
JIHIT TOBEIIHKH SIK «HAJIEKHE», ajie He MICTATh JOCTAaTHIX BOJBOBHUX
IMITYJIBCIB JUTS TX 3MiICHEHHSI.

BepxoBeHcTBO npaBa nependavyae Hacamrepes HasiBHICTh 3aKOHIB 13
MPaBOBHM 3MiCTOM (TIPaBOBUX 3aKOHIB), & TAKOXK 3B’SI3aHICTh JCPiKaB-
HOI BJIaJ¥ TIPaBOBHMHU 3aKOHaMH, ToOTO mpaBoM. [omoBHe B inei mpa-
BOBOI JIep»KaBU — OB’ I3aHICTh JIepKaBH IIpaBoM. BepxoBeHCTBO mpaBa
— Lle HacaMIepesl BEPXOBEHCTBO 3aKOHY. BOHO BUpakaeTbCs B TOMY,
110 OCHOBHI, 3aCa/IHUYi CyCITiIbHI BI/IHOCHHU PETYIIOIOTHCS 3aKOHAMH.

BepxoBeHcTBO TipaBa 03Hayae HE MPOCTO (hOpMaNbHY 3aKOHHICTB,
sKa 3a0e3redye peryispHICTb i MOCHITOBHICTh il IJIs JTOCATHEHHS
JEMOKPAaTHYHOTO MOPSIZIKY, a i CIIpaBeATIUBICTh, 3aCHOBaHY Ha BU3HAH-
Hi Ta TOBHOMY CIIPUUHSATTI HAWBUIIIOT CYCHUIBHOI IIIHHOCTI — JIFOICHKOT
0COOMCTOCTI 1 TapaHTOBaHy yCTAaHOBAMH, 110 3a0€3MeUyIOTh il HAOB-
Hillle BUPa)KEHHSI.

3axizHa mpaBoBa TEopis 1 MpaKTUKa MPUHLUI BEPXOBEHCTBA IIPaBa,
Ha BiaMiHy BiJ TrymadeHHs: KCY, MiCTUTh KOHKpETHI O3HaKH BEpXO-
BEHCTBA IPaBa Ta MEPEBAKHO OTOTOKHIOE TX 3 MPHHIIUIIOM BEPXOBEH-
CTBA IIPAB JIIOIMHU.
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Dobizha Vasyl, Mazur Vitalii. Rule of law: european and ukrainian vision

The article proposes a number of theses that prove that the concept of “rule
of law” is lexically close to one of the basic elements of the positivist doctrine
of law in the form of the concept of “rule of law”, which led to the identification
of these concepts.

It is substantiated that the Ukrainian vision of the rule of law is not limited
to legislation as one of its forms, but also includes other social regulators,
including morals, traditions, customs, etc., which are legitimized by society and
due to historically achieved cultural level.

It is proved that the common European understanding takes into account
the main aspects of the concept of “rule of law”: all persons and authorities in
the state, whether public or private, must be connected and have the right to
use laws publicly enacted (generally) future and publicly enforceable in the
courts.
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It is determined that modern society has developed a very effective
mechanism for ensuring the rule of law, which includes the following elements:
the existence of the basic and supreme law of the country - the Constitution or
its equivalent; clear and consistent system of legislation; institutions of justice,
administration and security, which have the means and capabilities to ensure the
application of legislation; the presence of legal culture in society.

It is proved that in the ratio of law and law applies the well-known in world
practice common law liberal — democratic principle “not prohibited by law.”
This principle extends its effect primarily to individuals and legal entities as
subjects of civil law activities and does not affect any state and government
structures and officials.

The rule of law presupposes, first of all, the existence of laws with legal
content (legal laws), as well as the connection of state power with legal laws, ie
law. The main thing in the idea of the rule of law — the connection of the state
with the law. The rule of law is first and foremost the rule of law. It is expressed
in the fact that the main, key, fundamental social relations are regulated
(regulated) by law.

The rule of law means not only formal legitimacy that ensures regularity and
consistency in achieving and enforcing democracy, but also justice based on the
recognition and full acceptance of the highest value of the human person and
guaranteed by institutions that provide the framework for its fullest expression.

Western legal theory and practice, the principle of the rule of law, in contrast
to the interpretation of the Constitutional Court of Ukraine, contains specific
and detailed features of the rule of law and mostly identifies them with the
principle of the rule of human rights.

Key words: rule of law, rule of law, legal understanding, society, rule of law.



