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3NTOBXXUBAHHA
LUunBINbHUMU NPOLECYANIbHUMU NPABAMMU:
ICTOPUKO-NPABOBUIA HAPUC PO3BUTKY
BITYHN3HAHOIO IAKOHOOABCTBA

HocnioocenHio emanu cmano8IeHHsL BIMYUIHAHO20 YUBLILHO2O NPOYeCyailb-
HO20 3aKOHOOABCMBA 3 0210y HA MOJNCIUG] SUNAOKU HEO0OPOCOGICHOT
npoyecyanbHoi N0GeOTHKU Md 37108XHCUSANHS NPABOM.

Tepwi npagosi nam’smku YKpaiHCbKoeo HApooy 6dce 3Hanu npoosemy
npasonopyulenb npu po3enadi CHIpHOI cnpasu ma 3aKpinaoeant ce0epioHi
Canxyii 3a nposasu HedodPOCoGiCHOI NOGEOTHKIL.

Cymmeeozo npoepecy 6 60pomvoi 3 Hed0OPOCOBICHOIO NOBEOTHKOIO YYACHU-
Ki8 €Y008020 Npoyecy, MONCIUBUMIU 3NLOBIHCUBAHHAMU NPOYECYATbHUMU NPABA-
MU 6 padsncokuii nepiod docsaenymo ne 6yno. Hoemvcs ne nuwe npo eiocym-
HICMb 8 3AKOHI CAMO20 NOHAMMA «3N06HCUBAHHA NPABOMY» MdA 1020 6UOI8.
Honoowcenna LIIK npo 0obpocosicne @uxopucmauus ocobamu, sKi Oepymo
yuacme y cnpagi coix npoyecyanvHux npas, 0e3 uimrko2o GU3HAYEHHS. MediC
maxoi CyMAiHHOCMI, a 8IONOBIOHO, MeNC AKMUBHOCMI CIMOPIH, He 00360/5€ 3
SPAHUYHOIO MOYHICIIO KEANIPIKY8amu my uu iHuLy NOGeOIHKY K MAKy, ujo
cynepeuumn 3a80aHHAM i YiNAM YUBITLHO2O CYOOUUHCIIEBA.

Mnsa cyuacnoi Yrpainu npobrema 31062cu8anus YUGIIbHUMU NPOYECYAlb-
HUMU NPABAMU He iulle He 8MPamuila C80€l 3SHaYYWoCmi, a ti 38y4ums HAIMb
eocmpiuie, HidC Y nonepeoHi emanu po3eUMKY Cy0080i 61a0u ma CyOOUUH-
cmea. 3HauHe OHOBIEHHS YUBLIbHO2O NPOYECYalbHO20 3AKOHO0A6Cmed md
PO3UWUPEHHS OUCNOUMUBHUX A 3MA2ATbHUX NPABOMOYHOCHEl VHACHUKIG
CHpasu aKkmyanizye NUMAanHs Mexlc AakmueHoi ma npasomipHoi nogeoinku cmo-
PiH, 8i0N08I0ATLHOCMI 34 NOPYULEHHS NOPAOKY 30IUCHEHHS YUBLILHUX NPOYe-
CyanbHux Oitl, MOMCIUBUX BUOIE 3NOBIHCUBAHL NPOYECYATLHUMU NPABAMU MA
3ax00i6 npomudii im.

Kntwouosi cnosea: 310631cuganns npoyecyaibHuMu npasamu, 000pocosic-
HICMb, YUBIIbHA NPOYECYalbHA GIONOGIOANbHICIb, YUBLIbHI NPOYECYaTbHi
0008 3K, NPABOMIPHA NOBEOIHKA, NPUHYUN YUBLTLHOZO CYOOYUHCIEA.
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Kuzmenko Kristina. Abuse of civil procedural rights: legal historical
essay on the development of national legislation

For modern Ukraine, the problem of abuse of civil procedural rights not lost
its significance and sounds even more acute than in the previous stages of the
development of judicial power and the judiciary. A significant update of the civil
procedural legislation and expansion of the dispositive and adversarial powers
of the participants in the case actualizes the issue of the limits of active and
lawful behavior of the parties, responsibility for violation of the order of civil
procedural actions, possible types of abuse of procedural rights and
countermeasures against them.

As history shows, the key problem of the construction of the abuse of
procedural rights is: how, with the help of which criteria can the legitimate
active use of the right be distinguished from its abuse? For civil procedural law
and civil justice this problem is particularly relevant, because by its legal
nature, civil justice Is designed to mediate the conflict of the parties, their
competition and opposition to each other. Competition and opposition in civil
litigation is the norm, not an abuse. Therefore, the central task of the theory and
practice of civil justice is to find an answer to the question of in which cases
competition and opposition turn into abuse of rights.

Key words: abuse of procedural rights, good faith, civil procedural liability,
Civil procedural duties, lawful behavior, principle of civil justice.

BceOiune mizHaHHS TPOOJEMATHKU 3JIOBKHUBAHHS I[HUBITBHUMHU
MpOTIECyaATbHUMH TIpaBaMU HEPO3PHUBHO IOB’si3aHE 3 06araroro icto-
PHUYHOIO CHAANIMHOIO HAIIOI JeprkaBu. | crpaBa He Jjuiie y HEOOXij-
HOCTI IPOIOBXKEHHS BUKOPUCTAHHS 1CTOPUKO-IIPABOBOTO KOHTEKCTY B
JOCITI/PKEHH] IMBUTBHUX TponiecyanbHux hopm. Po3yminHs ocobnu-
BOCTEH PO3BHTKY CYJAOBUX MPOIENYp HA TOMY UM 1HIIOMY YaCOBOMY
BiITHHKY CTAHOBJICHHS JICPKABH 3yMOBIIFOE MOMUIUBOCTI BHSIBIICHHS
03HaK HeJO0OPOCOBICHOI MOBEIHKM Ta KOHKPETHHX 3aXOJiB NMPOTHU-
Iii IbOMy HeraTHBHOMY siBUILy. KpiM TOro, KpUTHUHHUI MOTIISA] Ta
aHaJi3 MHHYJIOTO, SIK HAM BHJIAETHCS, MOJIETIIYE POOOTY Cy4acHOMY
3aKOHOJABIIIO, 3aCTEPIral0YH Bijl MOBTOPEHHS KOJTHUIIHIX IMTOMHUIOK Ta
HEOOyMaHUX KPOKIiB, CIIPUsiE MPUUHATTIO BUBIPEHUX 3aKOHONABUHX
pillleHb 3 ypaxyBaHHSIM ICTOPUYHHMX TPagulliil Ta IOCBiAy yKpaiH-
CBKOTO HapOy.

JIOCIITHUKY Y IbOMY BHUITAJIKy OOIPYHTOBaHO aKIICHTYIOTh yBary Ha
BJIOCKOHAJICHHI MPAaBOBUX HOPM, [0 BCTAHOBIIOIOTH BiJIIOBIIATbHICTh
3a HeloOPOCoBicHI popMu ToBeiHKHU. [Ipyu IbOMy BiTUyTHI pe3ynabTa-
TH OOPOTHOM 31 3JOBKHWBAaHHSIMHU MPABOM MOXYTh OyTH OTpHMaHi HE
JIUTIIE TIPY BUKOPUCTAHHI MIO3UTUBHOTO AOCBIAY 3apyOi>KHUX IMPABOBUX
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CUCTEM, a ¥ 3 OISy Ha 0COOTMBOCTI IPABOBOI IIHCHOCTI. 370BKHBaH-
HSl [IMBUIBHUMH NPOLECYIbHUMH MPaBaMH K Pi3HOBUJ 3JI0BKHBaH-
HSl IPABOM Y IIJIOMY HE MOKHA PO3IVISIIATH y BIIPHBI BiJI iICTOPHYHHX
YMOB iCHYBaHHS KOXHOI Iep>kaBH. SIBHIIE, IO aHATI3y€E€ThCS, OpraHiv-
HO TIOB’s13aHe 3 icTopi€ro Oyab-SKOi KpaiHH, 110 € IPOSBOM 3arajbHOTO
3B’S3KY IOPUANYHUX SBUIL 3 KYJIBTYPHO-ICTOPUYHUMH, JEPKABHO-TIPA-
BOBUMH Ta COLIaJIbHUMH IHCTUTyTamH [ 1].

Jlo mociimkeHHS MpoONIeMH 3JIOBKHBAHHS TIPABOM y IHBLIHHO-
My CyIOYMHCTBI B MEXax BJIACHHX HPEAMETIB HAyKOBOTO aHAi3y
3Bepranuca B. B. Komapos, O. O. Kot, B. A. Kpoiirop, M. I1. Kypu-
mo, FO. . Ilputuka, O. C. Tkauyk, A. O. Tkauyk, T. IlonsHchkuii,
O. 4. Porau, M. M. SIcuHOK Ta iH.

He Tinbku puMChKe IpaBo Ta 3aKOHOJABCTBO €BPOIICHCHKUX AEPKaB
y iX paHHBOMY PO3BHUTKY 3HAJIO BUIAJKH HEJOOPOCOBICHOT OBEAIHKU
B CY/JIOBOMY IPOILIECI, a i BITYU3HSHI IIPABOBI IIaM’ITKH TAKOX MICTSATh
3TaJIKH TPO BHIAIKH, SIKi 3TOJIOM CTAJN JISIKUMH TPO00pa3aMu 3710B-
uBaHHS npaBoM. Pycbka IlpaBaa, sika He 3HaNa KJIACHYHOTO MOALITY
Ha LMBUIBHUI Ta KPUMiHAJIBHUN MpPOLECH, Ie HE MICTHJIA MOHSTTS
«3IIOBXHMBaHHS MpaBoM». OYEBUIHO, TaKe CTAHOBHILE 3yMOBIIOBAJIO-
Csl IeperyciM 0COOTMBUM XapaKTEPOM CYIOYHMHCTBA, B AKOMY iCHYBaJIN
JTOBIpYi B3a€EMOBITHOCHHU Cymy 1 mo3nBada. OCOOIMBOCTI CBITOTIISY
NpPEeACTaBHUKA CepelHbOBIYHOI enoxu Oynu Taki, 10 OpexHs, a TUM
Olble B cyui, Oyiia MajioiMoBipHOIO. [le mosicHIOBaI0Ccs MOpaibHUMU
YCTaHOBKaMH Ta MOOOIOBAHHSAM, IO Taka OpexHS MOKE CIPUYHHHUTH
XBOPOOM Ta IHII HETaTHBHI HACIIIKH IJIS POAUYIB HETOOPOCOBICHO-
ro nosuBaya. Jlo TOro >k B yMOBax BiIKPHTOCTI Ta CYCHIJIBHOTO PO3-
TOJIOCY, SIKMH CYITPOBOAYKYBaB TOrOYACHI CY/IOBI MPOLELypH, IPUXOBa-
TN OpexHro OyJs0 B3arajii HEMOXKJIMBO. 3 PO3BUTKOM Ta YCKJIQAHEHHSAM
CYCITIIPHHUX BiTHOCHH Oe3MeXHa JIOBipa 10 0COOH, sika 3BepHYIacs 3a
JOIIOMOTOI0 JI0 Cy/y 3 METOIO BiTHOBJICHHS OPYILEHOI0 paBa, 3aMi-
HIOETHCST Ha OUTBII 00EpeXxHy peakiilo 3 00Ky Cy[dy Ha Take 3BHHYBa-
YeHHs. Y Cy/l BUHUKA€E TIOTpeda — y 3B’ 53Ky 3 OCJIA0JICHHSIM JIOBIPH 110
MOo3MBava — y JOKa3ax CIPaBeUTMBOCTI HOTO BUMOT [2].

Haitvacrime y crartsx Pycpkoi IlpaBam mMu Gaymmo 3rajiky mpo
cBiqueHHs cBinkiB. [Ipu mbomy, 3a cioamu O. B. BoOpoBchkoro, Pych-
ka [IpaBia He 3Haia MOHATTS HEMPaBIUBOTO CBIIYCHHS 1 HEe Hepel-
0auasa BiNOBITANEHOCTI 32 HalaHHS HETPaBIWUBUX CBigdeHb. [Iporte
ISl IpOraJliHa KOMIIEHCYBajacsl TUM, IO CBIIYEHHS CBiAKIB CTajaM B
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000B’sI3KOBOMY TOPSIIKY HiATBEPAKYBATHCS MPUCATOI0 ab0 CyJOBUM
noequHkoM [3]. Sk 3a3nadae O. f. Porau, cBOEpiHUM 3aXHCTOM BiJl
37I0BXKHMBaHb CTOPiH Iporiecy Oyia cynoa kisTBa. Tak, Pycbka npasna
3HaJa JBa BUJAU Cy[IOBUX KJIATB — JUIsl IIO3MBava Ta Bianosigaya. Ilo3u-
Bay JaBaB Iepejl CYIOM KIISITBY Y BUIAJIKy OOIPYHTYBAaHHS HEBEIMKHX
no3oBiB (cT. 48 [IpoctopoBoi pemakiiii Pycekoi I[Ipasmu). Binmosi-
Jlad J1aBaB Tak 3BaHy OYMIIYBaJbHY KIATBY (cT. 49, 115 IIpocToposoi
penaktiii Pycekoi IIpaBmau). 3MIiCT KISTBH 3BOAMBCS 10 TOTO, IO TOM,
XTO ii 1aBaB Ha MiATBEPAXKECHHS TOTO, III0 BiH TOBOPHUTH IPaBLy, KISABCS
iMeHeM OokecTBa. BBaxkanocs, SIKIIO TOW, XTO JaBaB KISTBY, 0OMaHIO-
BaB, BiH HEOJIMIHHO Oy/Ie TaK YH 1HAKIIIC TIOKapaHuii 00keCcTBOM [4].

HactynHuil eran y po3BUTKY 3aKOHOAABCTBA IPO LIUBLIBHE CYIO-
YHHCTBO 1 BIATIOBITHO YSBJIEHH IMPO MOXKIJIMBY HEJO0OPOCOBICHY IMOBE-
IiHKY B cynoBomy mporeci, — XIV-XVI ct. Sk Bigomo, e OyB uac nepe-
OyBaHHSI YaCTHHH Cy4YacHUX YKpaiHCHKHX 3eMejib y ckiajai Bemnkoro
KHs131BcTBa JIMTOBCHKOTO, MTPABOBI aKTH SIKOTO BIUTUHYJIH Ha PO3BHUTOK
MaiOyTHIX MPAaBOBHUX CHCTEM YCiX CIIOB’THCHKHX HApOJIB.

Ictopiorpadis 3nae Tpu penakuii CrarytiB Bennkoro kHs3iBcTBa
JluroBebkoro. Ilepira mictiina 00OB’SI30K CTOPiH OCOOMCTO MOCTATH
TepeN CyIOM 1 JIUIIE TICIs CyJOBOTO PO3IVISAY Ta BCTAHOBICHHS BHH-
HOTO OCTaHHi# Mae OyTHu mokapaHuil. Sk MpeBeHTUBHUHN 3aXi, CIPSMO-
BaHMI Ha 3armo0iraHHs TPUBAIUM CYZOBUM PO3IIISIaM, 3aKOHOIABCTBO
TOTO TIEPioy Ha3uBa€e 000B’SI30K JIOBECTH CIIPABY JIO KiHILI Ta 3200po-
HY Ha 3BEpPHEHHS JIO BUINUX CYIOBHX iHCTaHIH. Po3rmsHyTa mpaso-
Ba MaM’sITKa BXKE 3Haja W BUINAAKK YMHUCHOI'O HEMOJAHHS CTOPOHAMH
BCiX JIOKa3iB 1 0e3MiAcTaBHOrO MpeA IBICHHS MO30BY, 3a SKi Mir OyTH
mrpad Ha KOPUCTH SIK Cyady, Tak i Bignosigaua. OcobnuBy yBary Cra-
TyT Benmkoro kas3iBeTBa JINTOBCHKOTO MPHIIINB MOPSAKY BUKIIHKY 110
Cyay BiJIOBi/Iada, Jie sIK CaHKIIig 3a TIOBTOPHY MOTO HESBKY Iepeadava-
JIOCSl IPUBENICHHS 10 Cydy CUIO0[5].

VY 1566 p. 3’sBusieTbest Apyra peaakuis Crarytie Benukoro kus-
3iBcTBa JINTOBCHKOTO, siKa KBaMi(iKyBalia HEIBKY JI0 Cyly 0e3 MmoBak-
HUX IPUYUH BXKE AK MPOSB HEIOBAru 10 Cyay Ta CIpoOy 3aTArHyTH
cynoBuil posrsia. Tak camo mpexa’siBIeHHs O€3MiACTaBHUX MO30BiB
CIOPUYMHSIIO MAaifHOBY BiJNOBiaNbHICTh MO3uBava. [IpouecyanbHum
MPaBOMOPYLICHHSM BBa)Kajocs 1 BBeJIEHHs Cyny B omany. s 3armo-
OiraHHS MOXJIMBUM 3JIOBXHBAHHAM OyII0 TepembadeHo 3a00poHy HA
MOJAHHS J10Ka3iB Micisl PO3MISAAY CIPaBH IO CyTi Ta HEJOMYILEHHS
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HEeZ00POCOBICHOI arensIlii, a TAKOXK BiAIIKOyBaHHS IIKOAH 32 HEIO-
OpocoBicHe TIOBTOpHE BUTpeOyBaHHs mpeameTa cropy. LlikaBo Bij-
3HaunTH, mo Craryr Benmukoro kHs3ziBcrBa JInToBchkoro 1566 p.
3raJlyBaB BUIIAJKH 3JIOBKMBAHHS JIOBIpOO 3 OOKY TaK 3BaHUX 3aXHC-
HUKIB (mpokypatopiB). [JomymieHa HuMu ¢aabcudikaiis Ha KOPUCTh
TPETHOI CTOPOHU Kapasiacsi BTPaTolo 4ecTi ab0 HaBiTh M030aBICHHSIM
KHATTS [6].

Ocrannsa penakmis Cratyty Bemmkoro kHs3iBcTBa JIMTOBCBHKOTO
nobaumna cBiT 1588 p. Y meBHOMY CeHCi MOXKHa CTBEpKYBaTH, IIO0
el 3aKOHOJABYMU aKT MPOJOBXKHB KypC TMONEPEIHHMKIB HAa HEAOIY-
IICHHS HEI0OPOCOBICHOI MOBEIIHKUA Y CYIOBOMY IPOIECi Ta 3JI0B-
’KMBaHHsI IIPOLIECYaJIbHUMM IpaBaMu. Tak camo HesBKa 110 cyay 0Oe3
NOBAXHUX MPUYUH O3Ha4aja JJisl BUHHOI CTOPOHHM HPOrpall CIIPaBH.
3a mpen’siBiIeHHS. HEOOIPYHTOBaHUX MO30BIB Ta (asbcudikaiilo JoKa-
3iB BUHHA CTOpOHAa OTpuUMyBaia (izuuHe yu (piHAHCOBE MOKAPAHHSI.
Craryt Bennkoro kas13iBcTBa JINTOBCHKOTO HATOJIOCHUB 1 HA 000B’sI3KaxX
HAJIe)KHOI TIOBEJ[IHKM BCIX YYaCHHUKIB CYIOBOTO TIpoIiecy, abu po3IIrsi
Oyznb-sIKO1 CIipHOT chpaBu BinOyBaBcs 0e3 HEMOTPIOHMX 3aTPUMOK.
MaiiHoBa Bi/MOBIAAIbHICTh HACTABAJIA TAKOXK 3a JIii CTOPOHH, SIKa, HE
BU3HAIOYM BUHECEHE CYJIOBE PIllICHHSI, [10/]aBajia HOBUH TT030B 13 TaKH-
MH CaMHMH{ BUMOTaMH Ta 3 TakuX camux miacras. Kpim Toro, Hopmu
Craryty Benukoro kHs3iBcTBa JINTOBCHKOTO Oyny CIpsIMOBaHi, B TOMY
4KCIIi 1 Ha 3aro0iraHHs MOJJaHHs HeOOTI PYHTOBAHUX aressilii [7].

HactynmHuM eramom y poO3BHUTKY BITYM3HSHOTO 3aKOHOJABCTBA Ta
MPaBOBOI IYMKH, SIKUH Ma€ JIICTaTH CBOE BiTOOpPaKEHHS y JIOCIIIKEH-
Hi MPOOJIEeMaTUKU 3JI0BKUBAHHS MIPOLECYabHUMU MIPaBaMu, € Mepiof
I'erpmannmuu. B XVII-XVIII ct. ykpaiHChbKuit Hapoa BiB Hal[iOHAJIb-
HO-BU3BOJIbHY BiiiHY. [TocTana HeoOXinHICTh KoaudiKaIlii BITYN3HIHO-
ro npasa. Buznaunoro nam’stkoro npasa € «IIpaBa, 3a SIKUMU CYyIUThHCA
Masiopociiicekuii Hapo» [8].

HesBakatouun Ha Te, 110 MpaBa, 3aKpiMJicHi y Uil mam’sTii, He Oynu
BBE/ICHI B J[if0, BBAYKAEMO 3a JOIIIBHE 3BEPHYTUCS JI0 HOTO TOIOKEHb
Tak, na nymky 5. Ilagoxa, HeraTUBHI HACHiKK AJISl CTOPiH HacTaBaIu
y pasi HesIBKH iX 0 Cydy, IpUYOMY Ul TI03MBava e 03Havajo BTpa-
Ty mpaBa Ha 1o30B. 110710 BiAmoBigaya, sikuii HE 3’SIBUBCS HA BUKIUK
10 CyIy, HOMYy MOBTOPHO IpU3HA4YaBCs AECHb TAKOI ABKU Ta HAICUIABCS
TaK 3BaHWH TMOBTOPHHUI MO30BHUH yKka3. [likaBo BiI3HAUNTH XapakTep
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caHkKii moyo BiamoBigava. [Ipudysiu 10 cyay B CTPOK, BCTAHOBJICHUN
MOBTOPHO, BiH MaB BiJIIIKOJYBaTH MO3MBady TTOHECCHI HUM BUTPATH Y
3B’SI3KY 3 IIEPEHECEHHSM CITPaBU y po3Mipi | TPUBHI 32 KOXKEH JICHb, 110
MHHYB BiJl TIEPIITIOTO IO IPYTOro BUKINKY A0 cymy. Kpim ¢inancoBux
00TsKEeHB, BIAMOBIaY 3a3HAB apeITy Ha OJIHY JI00Y, 110 O0yio 00yMOB-
JICHO IPUPOJIOI0 TIOPYIICHHS BiAMOBiJada — HEMOBAroxo 70 Cyay. 3Bilb-
HEHHS BiJ BIINOBIAAJIBHOCTI BIAIOBI1a4a MOYKIIMBE JIMIIIE 3a HASIBHOCTI
MTOBAKHUX MPUYHH 1 TTOIAHHS BIAMMOBITHUX JTOKA3iB, a 3a X BiICyTHOC-
Ti — BIacHOI npucsru [9].

[TprHOMIOBHUX 3MiH y Trajly3i HUBUIBHOTO CYIOYMHCTBA MPOTSTOM
HACTYIHOTO CTONITTA He Oyno. Lle crocyerbes i 37M0BKHBaHb MpoIIe-
CyallbHUMH TIpaBaMH. JIuire B pe3ynbTaTi BimomMoi cymoBoi pedopmu i
ctBopeHHs CTaTyTy HMHUBUILHOTO CyJOYMHCTBA 1864 p. mpoOremaruka,
10 PO3IISIAETHCS, AKTYATI3yEThCS B IOPUIUNYHIN Hay1Ii.

Ha nymky €. B. BacbKoBCBKOT0, TPOTH 37IOBKUBAHHS MPOLIECYaITb-
HUMH TIpaBamMH Oyiio BHMpPOOyBaHO Ha MPAKTUIl YOTHPH 3aXOIH:
1) mormepeHE MOCBIAYEHHSI CTOPOHAMH CBO€i CYMITIHHOCTI Y BHUIIIA-
Il CKJIaJaHHsl MPUCSTH; 2) MOKJIAAaHHS CYJOBUX BUTpAT Ha BUHHY B
HEeIOOPOCOBICHOMY BEJICHHI CIIPaBU CTOPOHY; 3) CTATHEHHS 3 Hel 30HT-
KiB, 3amOisSTHUX IHIININA CTOpOHI; 4) HakIaneHHsS Ha Hei mTpady, Mo
3aMiHIOETHCS, ¥ pa3i HECITPOMOXKHOCTI, apemtoM [10].

VY pansHChKH mepion mpoOiema 3JIO0BKUBAHHS MPOLECYabHUMU
npaBamMu HaOyia 30BCiM iHIIOTO PO3BUTKY. 3a cioBamu O. B. [eTmane-
Ba, IIell MepioJ] XapaKTepU3y€eThCS CTAHOBICHHIM «PajsTHCHKOTO», a00
«COIATICTUYHOTOY, TIpaBa. Y MHUBUIBHHUHA MPOIIEC 3alIPOBAKEHI CIIi-
4i 3acajau, CyIy BiABoaMIsIacs akTMBHA poib. [Iporec OyB crpolieHuM
[11]. Brim, He3Ba)katouu Ha YMOBH (PYHKIIIOHYBaHHS paJsSTHCHKOT BIIaIH
B IepIii 11 POKU Ta cripoOU CTBOPEHHS SIKOTOCh HOBOTO Ta BiJIMIHHOTO
BiJI TIOTIEpEAHBOTO, coriamicTuaroro npasa, LIIIK YPCP 1924 p. mic-
THUB 3raJIKy Ipo Te, 10 CTOPOHHU MOBUHHI 100POCOBICHO KOPUCTYBATHCS
HaJICKHUMH iM TIpOLieCyaTbHUMH IPaBaMH.

LITK YPCP 1929 p. re 3MiHUB (hOpMH IIUBUTLHOTO CYJOYMHCTBA, TIO
CyTi, 3MICTOBHO Ta CTpyKTypHO myomroroun L{ITK 1924 p. [12] CrarTs 8
HIIK YPCP 1929 p. noBToproBaia Moj0KEHHs TONEPEAHBOTO 3aKOHO-
JABCTBA MPO Te, 1[0 CTOPOHHU 3000B’s13aH1 JOOPOCOBICHO KOPUCTYBATH-
Csl HAJIOKHUMH 1M MPOLECYIbHUMH MTpaBaMu. By/b-sKi 3I0BKHUBaHHS
Ta 3as1BY, SIKi MAlOThb 3a METY 3aTATHYTH a00 3aTEMHUTH MPOLEC, HeTal-
HO MPUIUHAIOTHCS cynoMm [13].
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Sk Gaummo, y mepiri poKd pajisTHCHKOI BIaJX Ta CTBOPSHHS COIIi-
ANICTUYHOTO MPaBOCYAAs OynH CIpoOH BUPILMICHHS MPOOIEMH 3JI0B-
JKUBaHHS TIPOIIECYyaTbHUMH TIpaBaMu. 30KpeMa, 3aKOHOM CIIeIiaibHO
00yMOBITIOBaB OOOB’SI30K CyIy TIPUIUHSATA MOXIIHBI 3J0BKHWBAaHHS
[UBIUTPHAMHA TIPOLIECYyaTbHIMH TIpaBaMu, CIPSIMOBaHI Ha 3aTATyBaH-
Hs 200 3aTeMHEHHS CyAoBoro mpoiecy. KpiMm Toro, HaOyBae po3BUTKY
KaTeropist HeZJOOPOCOBICHOTO MPE/1 SIBICHHSI [TO30BY.

IIIK YPCP 1963 p. He 3ramyBaB IIpo HEAOOPOCOBICHY TOBEIIHKY
CTOPIH NPH MPOBAPKEHHI CIIPaBH, 3IIOBKWUBAHHS Ta 1HIII Jii, HECyMic-
Hi i3 3aBIAHHSAMM Ta LIJISAMH [UBUILHOTO CymounHCTBA. [Ipu mpomy
B cT. 99 LIIK YPCP Takox MOkHa 3ycTpiTH (HOpMYJIFOBAHHS 00
000B’s13Ky 0Ci0, sIKi 6epyTh yJacTh y CIIpaBi, T0OPOCOBICHO KOPHUCTYBA-
THUCS HATISKHUMH 1M TIPOTIeCyaTbHUMU MTpaBaMH. SIK 3a3Ha4aB Y CBOEMY
KoMeHTapi 10 yactiunu apyroi ct. 99 HIIK Ykpainu B. . Teprumnikos,
1Ie TOJIOBHUI 000B’ 130K 0Ci0, siKi OepyTh yuacTh y crpasi [14].

[ompasma, y ct. 77 UIIK #inutocs mpo CTOpOHY, sika HET0OpPOCo-
BiCHO 3asiBHJIa O€3MiJCTaBHUH 1M030B, a00 TOpyIImia Oe3mijacTaBHAN
CHip MPOTH TO30BY, a00 CHUCTEMATUYHO MPOTHSIIA MPABUIBHOMY 1
IIBUJIKOMY PO3IVISIY Ta BHUPIMICHHIO cripaBd. TOOTO IUBILIBHUN MPO-
[eCyaTbHAH 3aKOH BHUUISAB Yy Il CTATTI MOXJIMBI BHIN 3JI0BKHUBAHHS
MIPOIECYaTbHIMHI TIPaBaMH, ajie He PO3KPUBAB iX 3MicTy. SIK caHKITis
nepeadadanacs cruiaTa Ha KOPUCTh 1HIIIOT CTOPOHU BHHATOPO.IH 3a (hak-
TUYHY BTpary poOOYoro yacy BiJMOBIJHO O CEPETHBOTO 3apOOiTKY,
ajie He OlibIIe IT'SITH BIACOTKIB BijJ 3aI0BOJIEHOI YaCTHHH ITO30BHOI
BuMoru. Okpim 1poro, cT. 172 HIIK oOymoBItoBaa HacHiAKN HESIBKA
B Cy[IOBE 3acifiaHHs oci0, siki 0epyTh ydacTb y ciipasi. YacTuHa mocra
uiei crarTi mepeabavana, Mo y pa3i HESIBKM B CyJIOBE 3aciaHHs 0e3
MOBXHUX MPUYUH 0Ci0, sIKi OepyTh y4yacTh y crpasi (KpiM Mo3uBaya,
MPOKypopa, aJABOKaTa), BIJCYTHICTh SKHUX CIHPHUYUHIIIA BiIKIIaJCHHS
PO3MIISAY CIIPaBH, CYJl Ma€ MPABO HAKIACTH HA HUX, a TAKOXK MOCAIOBY
0Co0y IMiIMPUEMCTBA, YCTAaHOBY 200 OpraHi3allii, 3 BHHH SIKOTO He 0yI10
3a0e31eueHo SIBKY MPeACTaBHIKA B CYJI0BE 3acilaHHsl, mTpad y po3mipi
JIO TPHOX HEOITOIAaTKOBYBAaHUX MIHIMYMIB moxomiB rpomaasH. 11lo cro-
CY€ThCS aJIBOKATa 9¥ MPOKYpOpa, TO, BUXOSYH 3 MOJIOKEHb 3aKOHY, B
pasi iX HesIBKU B CYJIOBE 3aCiJIaHHS Cy/] TIOBiJJOMJISIE BIIITOBITHO BHILO-
r'o MPOKypopa abo KOJIETiI0 aJBOKATIB.

OTxe, aHali3 MUBLUTHPHOTO TPOIECYATBHOTO 3aKOHOJAABCTBA PAJISTH-
CHKOTO TIEpiOy Ja€ MiJCTaBU CTBEPKYBATH, IO OCOOIUBOTO MPOCY-
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BaHHS y 00pOTHOi 3 HEAOOPOCOBICHOIO MTOBEIIHKOIO YYaCHUKIB CYIOBO-
TO TPOIIECY, MOXKIIMBUMH 3JIOBKHUBAHHSIMH TPOLECYTLHUMH TIPaBaMu
JOCSTHYTO He Oyno. | cipaBa, MaOyTh, He JIHUINE Y BiZICYTHOCTI B 3aKOHI
CaMOTo TMOHSATTS «3JIOBKHBAaHHS [IPaBOM» Ta HOro BUIB. [TomoxeHHs
HIIK mpo moOpocoBicHe BUKOPHUCTAaHHS 0co0aMu, SIKi OepyTh y4acTh
y CIpaBi, CBOiX MpOIECYaJIbHUX MpaB, 0€3 YiTKOTO BU3HAYCHHS MEK
Takoi CYMITIHHOCTI, a BiJIMTOBIZIHO MEX aKTUBHOCTi CTOpiH, HE T03BO-
JIsi€ 3 TPAHUYHOIO TOYHICTIO KBaTi(hiKyBaTH Ty UM iHIY MOBEAIHKY SIK
TaKy, 110 CYNEPeYUTb 3aBIAHHAM 1 LUIAM LMBUILHOTO CYIOYMHCTBA.
Jlo Toro x cama MmpHpoja UUBIIBHOTO MPOLECY B MEPiof], IO PO3IIIs-
TAETHCS, XapaKTEePU3Y€ETHCS MTaHyBAaHHAM i71e1 00’ EKTUBHOI ICTHHH, SIKY
B OyIb-SIKOMY BHIIaJIKy, HE3Ba)Kal0OUl HA MOBEAIHKY CTOPiH, MTOBHHEH
BCTaHOBUTHU CY[ 1, SIK HACHIJIOK, IIMPOKUMH, AKTUBHUMHU [TOBHOBAXEH-
Hsamu cyny. Lle, 3BuuaifHo, HEe MOTJIO HE TIO3HAYUTHUCS HA MOXKIIHBOC-
TAX 0COOHMCTOI iHIIIaTHBH B Cy/lIoBOMY Mporieci. ToMy BUCHOBKH Bue-
HUX-TIPOLIECYTICTIB PO BiAHOCHY HEPO3MOBCIOIKEHICTh HEOOPOCO-
BICHOI IIpOIIeCyaTbHOT TTOBEIIHKY BUIAIOTHCS HAM IIJTKOM OOTpyHTOBA-
HumH [15].

Just cydacHol Ykpainu npoOiema 3JI0BKUBAHHS [IUBITBHUMH TPO-
LecyaJIbHUMU NpaBaMM He JIMILIE HE BTpaTHIa CBOE] 3HAUYLIOCTI, a i
cTaJia TOCTPIIIO, HIXK Y TONEPE/IHI eTaru. 3HaYHe OHOBJICHHS I[UBLIIb-
HOT'O [TPOLIECYaIbHOTO 3aKOHOAABCTBA Ta PO3IINUPEHHS AUCIO3UTUBHUX
Ta 3MarajJbHUX MPAaBOMOYHOCTEH YUaCHHKIB CIIPaBH aKTyalli3y€e MUTaH-
HSI M@K aKTHBHOI Ta MTPaBOMipHOT MOBEIIHKA CTOPiH, BiIOBIIaTbHOCTI
3a MOPYIICHHS MOPSAAKY 3MIMCHEHHS IUBUIBHUX MPOIECYaIbHUX JIiid,
MOXJIMBUX BHUJIB 3JI0BXXMBaHb IPOLECYAIIbHUMHU IIPaBaMH Ta 3aXOiB
npotuaii iM. Po3ymiloun BakJIMBICTH LUX MPOOJEM, 3aKOHOJABELb Y
Konnenuii y1ockoHalIeHHS CyAiBHULTBA U1 YTBEPIKECHHS CIIpaBeIn-
BOTO Cy/y B YKpaiHi BIIOBiHO JJO €BPONEHCHKUX CTaHAAPTIB TOBOPHB
po HeoOXiTHI HANPSIMHU TOAIBIIOTO PO3BUTKY MPABOCYIAS Ta Ha3H-
BaB B iX YMCIIi CTBOPEHHS CIpaBeIJIMBOi CynoBoi npouexypu. OxHo-
JacHO MOTPiOHO mependaunTy ePeKTUBHI MEXaHI3MHU VIS 3aIT00ITaHHS
HEOOPOCOBICHOMY BHKOPHCTAHHIO YYaCHHKaMH CYZOUYMHCTBA CBOIX
MpoIeCyaIbHHUX MPaB, @ TAKOXK BiANOBIIaIbHICTh 32 HEBUKOHAHHS TIPO-
1ecyaabHIX 000B’S3KiB.

HIIK Ykpainu y penaKun 2017 p. (ct. 44) nepez[6aqae 110 YYaCHUKHU
CYZOBOT'O MPOLECY Ta IXHi MPEeACTaBHUKH MOBUHHI JOOPOCOBICHO KOPHU-
CTYBAaTHCS TIPOLIECYabHUMH MIPaBaMu; 3J0BKUBAHHS MPOIECyaTbHIMHU



Yacmuna 1 o FOpuouuni nayxu 93
NpaBaMH HE JIOMYCKA€THCS. 3AJICKHO BiJl KOHKPETHHX OOCTaBHH CY[
MOKE BUZHATH TaKi Mii 37I0BXKMBAHHSM MPOLIECYaIbHUMH TIPaBaAMH.

Mu 3BepHYIHCS Y CBOEMY JTOCIIIKSHHI JIUIIIE 10 TAKUX MEPioIiB CTa-
HOBJICHHSI Ta PO3BUTKY LIUBLIBHOTO CYJIOYMHCTBA, SIKi, HA HAIIY JIyMKY,
0e31ocepesiHbO CTOCYIOTHCSI IPOOIEMH 3JI0BXHMBAHb MPOLECYAIbHUMHI
npaBaMu. [IpoBeneHui aHali3 CBiIYHTH, IO PaHHI TPABOBI MaM’SITKU
¢bikcyroTh TIpoOIIEMy TPaBONOPYIIIEHH TIPU PO3IIIAIL CIIIPHOI CIIpaBH Ta
3aKpITUTIOIOTh CBOEPIJIHI CAHKIIIT 3@ TIPOSIBU HEIOOPOCOBICHOT ITOBEIIHKH.
OpHak paHHI TIPABOBI aKTH HE BUPOOMIIN €TMHOTO TTOHSTTS 3JIOBKUBAH-
HSl TIPOLIECYAIbHUMH MIPAaBaMHU Ta HE 3alpPONOHYBaJM CHCTEMH 3aXO[IiB
0OpOTHOM 3 TIpOIIeCyaTFHOIO HECYMIIIHHICTIO. bopoTh0a i3 M HeraTHhB-
HHUM SIBUIIIEM BeJacsl LULIXOM 3a00pOHM Y OOMEKeHHs HaHIOILpeHi-
X OpM 3JIOBKHUBAHHS TPOTIECYATLHUME TpaBamHu|[ 16].

BuBueHHS B iCTOPUKO-TTPaBOBOMY KOHTEKCTI MPOOIEeMH HEA0OPOCo-
BICHOI IMOBEIIHKH B IUBUTLHOMY TIPOIIECI — I1€ OIHH 13 MOXKIIUBHUX CBi-
TOIVISITHUX MPHHOMIB, 110 JO3BOJSIOTH AaTH yceOiuHy Ta 00’ €KTUBHY
OIIiHKY CTaHy ITUBIIFHOTO CYJIOYMHCTBA 3 TIO3UIIil CKIIaTy 3710BKHUBAHb
MpaBoM 1 3axofiB npotuaii HUM. HacnpaBni unMm Oiibiry cBoOOIY B
POBIOPSKEHHI MPaBOM MalOTh YYAaCHHKH TPOIECY, THM aKTyaJlbHi-
HIMMH CTAIOTh NUTAHH 3JI0BKUBAHHS [IPABOM 1 ITOLIYKY ONTUMAaIbHUX
3aXO0JIiB BiJNOBIJaNBbHOCTI Ta 3aXHUCTy, 10 TapaHTYIOTh HOPMaJIbHUHI
nporec cynouynHcTBa. HuHi HaBpsn um MokHA OOIHTHCS 0e3 Takux
3axO0JliB, 1 TEOPETUUHI JOCIIPKESHHSI B I[bOMY ILIaHI € 0COOIMBO 3aTpe-
OyBaHMMH, OCKIUTEKH CTIPSIMOBAHI Ha KOHIIENTYaJIbHE OCMHUCIIEHHS TIPO-
HecyalpHuX 3ac00iB 0OpOTHOM i3 3JIOBKMBAHHSAMH MPOILECYyaTbHUMHU
[paBaMH 1 IONEPEIHKEHHs TAKUX MPABOIIOPYLIEHb Y MallOyTHEOMY.

Sk mokasye icTopis, KJIO4oBa MpodieMa KOHCTPYKLII 37I0BKH-
BaHHS MPOLECYaJbHUMHU NpaBaMHU: SIK, 3a JOIIOMOTOIO SIKUX KpHUTEpi-
iB MOJKHa BiZIMEXyBaTH MPaBOMipHE aKTHBHE BUKOPUCTAHHS NpaBa
B 370BKHBaHHA HUM? [[1s MUBITHFHOTO TMPOIECyaIbHOTO TIpaBa i
HUBIIBHOTO CYIOYMHCTBA ISl TpoOiaemMa 0COOIMBO aKTyallbHa, aKe
3a CBOEI0 TPABOBOKO MPHUPOOI0 IMBUIBHE CYJJOYMHCTBO MOKJIMKAHE
OIMOCEPEeIKOBYBaTH KOHMIIKT CTOPiH, iX 3MaraHHs i NPOTHIIIO0 OIHA
ONIHIH. 3Mara"Hs i MPOTUIIS B IUBITFHOMY CYIOYHHCTBI — 116 HOpMA,
a He 3JI0BXHUBaHHA. ToMy EHTpaJIbHUM 3aBIaHHSAM TeOpil Ta NpaKkTu-
KH IIUBIIEHOTO CYMOYMHCTBA € MOMIYK BiJIIIOB1/li HA TUTAHHS TIPO T€, B
SKUX BHUIIAJKaX 3MaraHHs 1 OPOTHUMIS MEPEepOCTAIOTh Y 3JI0BKHMBAHHS
PaBoOM.
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Kuzmenko Kristina. Abuse of civil procedural rights: legal historical
essay on the development of national legislation

The article is devoted to the study of the stages of the formation of national
civil procedural legislation in view of possible cases of dishonest procedural
behavior and abuse of law.

The author notes that understanding the specifics of the development of
judicial procedures at one or another time period of the formation of the state
determines the possibility of identifying signs of dishonest behavior and specific
measures to counter this negative phenomenon. In addition, a critical view and
analysis of the past, it seems to us, facilitates the work of the modern legislator,
warning him against the repetition of past mistakes and reckless steps, promotes
the adoption of verified legislative decisions taking into account the historical
traditions and experience of the Ukrainian people.

The first legal monuments of the Ukrainian people were already aware of the
problem of offenses during the consideration of a disputed case and established
specific sanctions for manifestations of unscrupulous behavior.

The analysis of the civil procedural legislation of the Soviet period allows
us to say that no particular progress was made in the fight against dishonest
behavior of the participants in the court process, and possible abuse of
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procedural rights. It is not only about the absence of the very concept of «law
abuse» and its types in the legislation. The provisions of the Civil Procedure
Code on the good faith use of procedural rights by persons participating in the
case, without a clear definition of the limits of such good faith, and, accordingly,
the limits of the parties’ activity, do not allow to qualify with accuracy particular
behavior as contradicting the tasks and goals of civil justice.

For modern Ukraine, the problem of abuse of civil procedural rights not lost
its significance and sounds even more acute than in the previous stages of the
development of judicial power and the judiciary. A significant update of the civil
procedural legislation and expansion of the dispositive and adversarial powers
of the participants in the case actualizes the issue of the limits of active and
lawful behavior of the parties, responsibility for violation of the order of civil
procedural actions, possible types of abuse of procedural rights and
countermeasures against them.

Studying in the legal historical context the problem of dishonest behavior in
civil proceedings is one of the possible worldview techniques that allow to give
a comprehensive and objective assessment of the state of civil proceedings from
the standpoint of the composition of abuses of law and measures to counter
them. In fact, the more freedom the participants in the process have in disposing
of the law, the more urgent the issues of abuse of the law and the search for
optimal measures of responsibility and protection that guarantee the normal
course of justice become. Today, it is hardly possible to avoid such measures,
and theoretical studies in this regard are especially in demand, as they are aimed
at conceptual understanding of procedural means of combating the abuse of
procedural rights and prevention of offenses in the future.

As history shows, the key problem of the construction of the abuse of
procedural rights is: how, with the help of which criteria can the legitimate
active use of the right be distinguished from its abuse? For civil procedural law
and civil justice this problem is particularly relevant, because by its legal nature,
civil justice Is designed to mediate the conflict of the parties, their competition
and opposition to each other. Competition and opposition in civil litigation is the
norm, not an abuse. Therefore, the central task of the theory and practice of civil
justice is to find an answer to the question of in which cases competition and
opposition turn into abuse of rights.

Key words: abuse of procedural rights, good faith, civil procedural liability,
Civil procedural duties, lawful behavior, principle of civil justice.



